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Teob  edition  of  the  Penal  Code  contains  all  the  amend- 
ments made  thereto  up  to  the  termination  of  the  regular 
session  of  the  Legislature  of  1881.  The  date  of  approval 
of  each  amendment  is  given  at  the  end  of  the  section 

iended,    the   word  "approved"  indicating   that  the 

mendatory  act  took  effect  at  the  statutory  time,  sixty 
days  after  passage,  wliile  the  words  "in  effect''  indicate 
that  the  act  took  effect  "from  and  after  its  passage." 

All  the  decisions  of  the  Supreme  Court  of  this  State,  as 
well  as  numerous  decisions  of  foreign  courts  of  last  re- 
sort, bearing  upon  the  subjects  treated,  have  been  added 
as  notes  to  the  text,  given  in  as  terse  a  form  as  possible, 
having  regc  1  to  the  point  decided  and  its  application. 
Namerous  cross-references  will  be  found  throughout  the 
volume,  to  facilitate  the  comparison  of  cognate  sections, 
and  render  the  necessity  of  an  appeal  to  the  index  less 
frequent. 

The  general  statutes  relating  to  subjects  embraced  in 
the  Penal  Code  are  given  in  the  appendix,  and  those  parts 
of  the  Code  of  Procedure  relating  to  juries  and  evidence, 
as  prepared  by  Mr.  Newmark,  are  bound  in  for  conven- 
ience of  reference.  The  whole  is  submitted  to  the  profes- 
sion, with  a  view  to  aid  practitioners  in  this  interesting 
branch  of  the  law. 

BOBEET  DESTY. 

May  2nd,  1881. 
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CONSTITUTIONAL  PROVISIONS. 


Art.  I,  §  1.   All  men  are  by  natare  free  and  independ« 

ent,  and  have  certain  inalienable  rights,  among  whicb 

are  those  of  enjoying  and  defending  life  and  liberty; 

acqniring,  possessing,  and  protecting  property;  and  pur 

suing  and  obtaining  safety  and  happiness. 

Inalienable  rights.— Legislative  power  cannot  reach  tbem  except 
(m  conviction  of  crime— 6  Neb.  37:  and  no  person  can  be  deprived  of 
his  liberty  without  intervention  ox  a  jury- 1  Stockt.  Ch.  181 ;  bat  every 
person  may  be  restricted  from  exercising  his  rights  in  a  manner  so  as 
to  interiere  with  the  rights  of  others— 38  Cal.  704. 

Art.  I,  §  4.  *  *  *  No  person  shall  be  rendered  in* 
competent  to  be  a  witness  or  juror  on  account  of  his  opin- 
ions  on  matters  of  religious  belief. 

Testimony  may  be  received  without  respect  to  rellgloas  belief  of 
witness— 17  Cal.  612.  The  role  applied  to  dying  declarations  of  de- 
cea8ed-51  Cal.  599;  43  Id.  34. 

Art.  I,  §  5.  The  privilege  of  the  writ  of  habeas  corpus 
shall  not  be  suspended,  unless  when,  in  cases  of  rebellion 
or  invasion,  the  public  safety  may  require  its  suspension. 

See  Const.  U.  S.  art.  i,  S  9,  snbd.  2. 

Art.  I,  §  6.  All  persons  shall  be  bailable  by  sufficient 
sureties,  unless  for  capital  offenses  where  the  proof  is  evi- 
dent or  the  presumption  great.  Excessive  bail  shall  not 
be  required,  nor  excessive  fines  imposed;  nor  shall  cruel 
or  unusual  punishments  be  inflicted.  Witnesses  shall  not 
be  unreasonably  detained,  nor  confined  in  any  room 
where  criminals  are  actually  imprisoned. 

Bail— right  to.— A  prisoner  maybe  admitted  to  bail  after  indictment 
found— 19  Ala.  561;  charge  and  indictment  distinguished— 44  Cal.  667: 
^^  proof "  and  **  presumption  "  Apply  to  the  guilt,  not  to  the  grade  of 
Qto  offense— 2  Pittsb.  Bep.  362.  The  right  is  secured  to  those  only  who 
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have  not  been  convicted— 41  Cal.  29;  Ex  parte  Watkins,  7  Peters,  568; 
as  "Where  jury  fail  to  aj?ree,  and  arc  discharged— 41  Cal.  220;  6*)  Mo. 
698;  nor  does  it  apply  to  capital  cases  in  which  bail  may  be  macle  a 
matter  of  discretion,  or  may  be  forbidden— 19  Cal.  639;  19  Ala.  6G1 ;  23 
Id.  89;  34  id.  270;  J)  Ark.  222;  as  where  the  evidence  would  not  sustain 
a  verdict  of  murder  in  the  first  degree— 34  Ala.  270;  2  Ashm.  227;  19 
Ohio,  139. 

Bail  after  conviction.— Fending  appeal,  admission  to  baU  is  In  dis- 
cretion of  court — 18  Cal.  3;  id.  553;  41  id.  30;  a  discretion  measured  by 
legal. rules,  and  by  reference  to  analogies  of  the  law— 43  Cal.  5;  49  id. 
fiSU.  Statutes,  making  bail  a  matter  of  discretion,  are  constitutional— 
41  Cal.  29.  The  discretion  will  be  exercised  whenever  substantial  jus- 
tice may  be  promoted— 44  Cal.  555. 

Who  may  release  on  bail.— To  procure  release  on  bail,  the  prisoner 
must  go  before  the  magistrate  who  issued  the  warrant,  or  some  mapris- 
trate  in  the  same  county— 54  Cal.  102;  and  after  conviction,  the  judge 
of  tho  court  in  which  the  trial  was  had— 48  Cal.  553;  49  id.  680;  and 
then,  only  under  extraordinary  circumstances— 49  Cal.  68;  54  id.  35. 
On  an  application  by  habeas  corpus,  the  defendant  must  state  facts  to 
sustain  the  exercise  of  an  intelligent  discretion— 41  Cal.  30.  A  release 
on  bail  Is  not  imprisonment— 41  Cal.  210. 

Excessive  bail,  redaction  of.  — In  fixing  amount,  the  purpose 
should  be  to  cause  the  appearance  of  accused— 54  Cal.  75;  and  on  the 
application  for  reduction,  the  guilt  of  accused  will  be  presumed— M 
Cal.  75;  44  id.  655.  The  court  or  judge  is  not  authorized  to  interfere, 
luiless  the  bail  is  excessive,  and  greatly  disproportionate  to  the  offense 
—44  Cal.  655;  54  Cal.  75.  Fifteen  thousand  dollars  not  excessive  for  as- 
sault to  murder— 44  Cal.  555;  nor  one  hundred  and  twelve  thousand 
dollars  for  ten  distinct  felonies— 63  Cal.  410. 

Art.  I,  §  7.  The  right  of  trial  by  jury  shall  be  secured 
to  all,  and  remain  Inviolate.  •  *  *  A  trial  by  jury  may 
be  waived  in  all  criminal  cases  not  amounting  to  felony, 
by  consent  of  both  parties,  expressed  in  open  court. 

Trial  by  jury.— The  right  is  secured  by  the  Constitution,  7  Peters, 
652 ;  In  all  common-law  actions— 19  Cal.  140.  It  extends  only  to  prosecu- 
tions by  indictment,  or  information— 2(i  Ala.  165;  it  does  not  apply  to 
proceedings  on  presentment  before  a  justice  of  the  peace,  12  Conn.  454, 
nor  to  summary  remedies  given  by  statute— 7  Ga.  194;  26  Ala.  165;  42  Pa. 
St.  89;  as  tiie  action  of  a  police  magistrate  in  committing  a  minor  to 
thd  industrial  school— 51  Cal.  2S0.  It  is  a  right  which  cannot  be  waived 
by  consent  of  defendant— 18  N.  T.  129;  1  Pitts.  4fJ2.  The  Legislature 
may  regulate  the  manner  of  trial— 45  Iowa,  253;  43  Cal.  146.  Aliens  are 
not  entitled  to  a  jury  composed  of  one-half  aliens— 51  Cal.  597.    • 

Art.  I,  §  8.  Offenses  heretofore  required  to  be  prose- 
cuted by  indictment,  shall  be  prosecuted  by  information, 
after  examination  and  commitment  by  a  magistrate,  or  by 
indictment,  with  or  without  such  examination  and  com- 
mitment, as  may  be  prescribed  by  law.  A  grand  jury 
shall  be  drawn  and  summoned  at  least  once  a  year  in  each 
county. 


17  CONSTTTUTIONAli  PBOVBIONS.  Art.  1 

Prosecution  by  Indictment  of  any  crime,  inclading  misdemeanors, 
is  not  prohibited— 53  Gal.  412. 

Exceptions  to  grand  jnry.— The  law  may  provide  that  exceptions 
bo  taken  at  a  particular  time— 15  Cal.  426;  and  if  he  declines  to  do  ho, 
be  waives  his  right  to  do  so  after  indictment— 49  Cal.  650.    It  is  com- 

ftetent  for  the  Legislature  to  restrict  the  groimds  of  challenge — 16  Cal. 
46.  As,  to  want  of  concurrence— 46  Cal.  146;  64  id.  37;  Wallace  C.J. 
dis.;  failure  to  insert  names  of  witnesses,  failure  to  be  presented— 48 
Cal.  147:  or  for  irregularity  in  selecting,  summoning,  or  impanneling 
—46  id.  146;  but  that  it  was  summoned  uy  the  coroner  is  not  a  ground 
for  challenge  to  the  panel— 46  id.  154;  32  Id.  68.  See  Code,  §  9*)5. 
Tliat  it  was  summoned  as  a  petit  jury  and  impanneled  as  a  Rrand  jury 
is  illegal— 45  Cal.  29.  If  accused  is  indicted  under  a  wrong  name,  he 
may  still  be  tried  under  his  real  nsune— 6  Cal.  210. 

Art.  I,  §  9.  *  *  *  Indictments  found,  or  informa- 
tion laid,  for  publications  in  newspapers,  shall  be  tried  in 
the  county  where  such  newspapers  have  their  publication 
office,  or  in  the  county  where  the  party  alleged  to  be 
libeled  resided  at  the  time  of  tlie  alleged  publication,  un- 
less the  place  of  trial  shall  be  changed  for  good  cause. 

Art.  I,  §  13.  In  criminal  prosecution  in  any  court 
whatever,  the  party  accused  shall  have  the  right  to  a 
speedy  and  public  trial ;  to  have  the  process  of  the  court  to 
compel  the  attendance  of  witnesses  in  his  behalf,  and  to 
appear  and  defend  in  person  and  with  counsel.  No  person 
shall  be  twice  put  in  jeopardy  for  the  same  offense;  nor 
be  compelled  in  any  criminal  case  to  be  a  witness  against 
himself;  nor  be  deprived  of  life,  liberty,  or  property  with- 
out due  process  of  law.  The  Legislature  shall  have  power 
to  provide  for  the  taking,  in  the  presence  of  the  party  ac- 
cused and  his  counsel,  of  depositions  of  witnesses,  in  crim- 
inal cases,  other  than  cases  of  homicide,  where  there  is  re^v- 
Bon  to  believe  that  the  witness,  from  inability  or  other 
cause,  will  not  attend  at  the  trial. 

Bight  of  accused.— Defendant  has  the  rigbt  to  confront  and  cross- 
examine  witnesses— 64  Cal.  527;  but  this  rigbt  may  be  waivud— 33  Ala. 
354. 

Bight  to  connsel.— In  capital  cases  the  court  may  allow  morn  than 
two  counsel  to  address  the  jury,  on  each  side— 48  Cal.2;t(;.  Order  of 
argument— see  43  Cal.  154;  ld.34<):  44  id.  100;  46  id.  114;  \a.:m;  47  id.  105. 
By  Jail  breaking  and  escaping,  defendant  waives  his  rigbt  to  counsel— 
55  Cal.  296;  97  Mass.  543. 

Jeopardy.— A  person  Indicted  for  murder,  after  discharge  of  jury, 
on  indictment  for  manslaughter,  is  twice  in  Jeopardy— 48  Cal.  334.  If, 
while  jury  Is  out  deliberating,  the  judge  adjourns  the  term,  it  is  an  ac- 
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qnittal— 48  Cal.  329.  It  attaches  when  a  party  is  once  placed  on  trial 
before  a  competent  court,  on  a  valid  indictment  and  a  discharae  of 
Jury  without  legal  consent— 48  Gal.  826;  44  id.  35;  38  id.  479:  4  id.  376; 
5  id.  278;  8  Blatchf.526;  16  Conn.  54;  15  Ark.  261;  3  Brev.421;  3  Gush. 
212;  7  6a.  422;  3  Hawks,  381;  2  Halst.  172: 17  Mass.  515;  8  Wend.  640;  but 
it  is  otherwise  where  the  jury  is  dischai^ed  from  unavoidable  neces- 
sity—9  Wheat.  579;  2  Sum.  19;  Bald.  95;  1  McLean,  434;  6  Serg.  &  B. 
577;  as  from  their  inability  to  agree— 48  Gal.  3i'6;  41  id.  212;  or  where 
the  action  has  been  dismissed— 54  Gal.  412:  52  id.  463.  The  point  of  ob- 
jection should  be  expressed  on  the  record— 48  Gal.  327;  unless  the  ver- 
dict is  so  uncertain  that  judgment  cannot  be  passed— 53  id.  690. 

Defendant  as  witness.— This  provision  applies  only  to  criminal 
cases— 1  Abb.  U.  S.  317;  1  Sawy.  605;  10  Int.  Be  v.  Bee.  107.  *'Griminal 
case  "  means  one  involving  punishment  for  crime— 8  Gh.  L.  N.  57;  21 
Int.  Bev.  Bee.  251;  or  charge  for  ofElcial  misconduct— 1  Wood,  499. 
Defendant  need  not  be  a  witness  on  his  own  behalf— 36  Gal.  522;  and 
his  refusal  to  be  so  does  not  tend  to  establish  his  guilt— 53  id.  66;  36 
id.  532.  But  a  question  put  to  him  on  cross-examination,  whether  he 
had  been  previously  arrested,  is  not  objectionable— 45  Gal.  148.  That 
he  offers  himself  as  a  witness  on  his  own  behalf  does  not  change  the 
rules  of  practice,  nor  make  him  a  witness  for  the  State— 41  Cal.  431. 

Art.  I,  §  16.  No  bill  of  attainder,  ex  post  facto  law,  or 
law  impairing  the  obligations  of  contracts,  shall  ever  be 
passed. 

Bill  of  attainder.— A  bill  of  attainder  is  a  legislative  act  which  in- 
Hicts  punishment  without  a  judicial  trial— 4  Wail.  277. 

Ez  post  facto.— These  words  relate  exclusively  to  penal  laws— 3 
Dall.  390;  8  Peters,  109;  17  How.  456;  4  Wall.  172;  id.  390;  but  not  to 
criminal  procedure— 46  Gal.  114;  3  Gratt.632;  16  B.  Mon.  15;  14  Tex. 402. 
A  law  allowing  counsel  for  the  State  to  open  and  close  the  argument 
is  not  ex  post  facto— 4Q  Gal.  116;  nor  is  a  statute  providing  that  a  second 
conviction  for  petit  larceny  makes  one  guilty  of  felony— 45  Gal.  432;  43 
Mass.  413;  3  Gratt.  738. 

Art.  I,  §  20.  *  *  *  No  person  shall  be  convicted 
of  treason,  unless  on  the  evidence  of  two  witnesses  to  the 
same  overt  act,  or  confession  in  open  court. 

Art.  II.  §  1.  *  *  *  No  person  convicted  of  any  in- 
famous crime,  and  no  person  hereafter  convicted  of  the 
embezzlement  or  misappropriation  of  public  money,  shall 
ever  exercise  the  privilege  of  an  elector  in  this  State. 

Infamous  crimes.— Larceny— 1  Boot,  485.  Beceiving  stolen  goods— 
7  Met.  500.  Forgery— 3  Ohio  St.  229;  3  Hawks,  3i>3.  Perjury— 3  Saik. 
155;  4  East,  180;  11  id.  307.  Subornation  of  perjury— 3  Gale  <&  D.  141;  6 
Jur.  669. 

Art.  rV,  §  17.  The  Assembly  shall  have  the  sole 
power  of  impeachment,  and  all  impeachments  shall  bo 
tried  by  the  Senate.    When  sitting  for  that  purpose,  the 
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senators  shall  be  on  oath  or  affirmation,  and  no  i>ersoii 

shall  be  convicted  without  the  concurrence  of  two-thirds 

of  the  members  elected. 

Trial  of  impeachment.— To  be  effectual,  articles  most  be  presented 
to  and  be  received  by  a  quonmi  of  the  entire  Senate— 12  Fla.  653;  imd 
a  member  of  the  House  voting  thereon  is  qualified  to  sit  on  the  trial, 
if  subsequently  elected  to  the  Senate— Addison's  Trial.  21-8:  Porter's 
Trial.  53.  All  the  functions  of  the  governor  are  suspended  during  bis 
tTlal-3  Neb.  464. 

Art.  TV,  §  18.  The  governor,  lieutenant  governor^ 
secretary  of  state,  controller,  treasurer,  attorney-gen- 
eral, surveyor-general,  chief  justice  and  associate  jus- 
tices of  the  Supreme  Court,  and  judges  of  the  Superior 
Courts,  shall  be  liable  to  impeachment  for  any  misde- 
meanor in  office,  but  judgment  in  such  cases  shall  extend 
only  to  removal  from  office,  and  disqualification  to  hold 
any  office  of  honor,  trust,  or  profit  under  the  State :  but 
the  party  convicted  or  acquitted  shall,  nevertheless,  be 
liable  to  indictment,  trial,  and  punishment,  according  to 
law.  All  other  civil  officers  shall  be  tried  for  misdemean- 
or in  office  in  such  manner  as  the  legislature  may  provide. 

Misdemeanor  in  office.— Trial  of  civil  ofKcers— 45  Cal.  200.  A  pre- 
siding judge  may  l>e  impeached  for  preventing  an  associate  from  de- 
lirerlng  his  opinion— Addison's  Trial,  114;  4  Dall.  225:  Porter's  Trial, 
€1.  A  removau  from  olfice  is  part  of  the  Judgment— 1  Leg.  Oaz.  455:  43 
Ala.  234. 

Art.  rV,  §  21.  No  person  convicted  of  the  embezzle- 
ment or  defalcation  of  the  public  funds  of  the  United 
States,  or  of  any  State,  or  of  any  county  or  municipality 
tberein,  shall  ever  be  eligible  to  any  office  of  honor,  trust, 
or  profit  under  this  State,  and  the  Legislature  shall  pro- 
vide, by  law,  for  the  punishment  of  embezzlement  or  de- 
falcation as  a  felony. 

Art.  VI,  §  1.  The  judicial  power  of  the  State  shall  be 
vested  in  the  Senate,  sitting  as  a  court  of  impeachment, 
in  a  Supreme  Court,  Superior  Courts,  justices  of  the 
peace,  and  such  inferior  courts  as  the  Legislature  may 
establish  in  any  incorporated  city  or  town,  or  city  and 
county. 
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,  Branches  of  jadiciar7— Each  branch  has  its  functions,  ana  eacn  is 
beyond  the  control  of  the  other— 5  Cal.  43;  id.  239;  and  the  Legislature 
cannot  confer  on  one  court  the  functions  of  another— 6  id.  230;  but 
see  30  id.  580.  The  only  case  is  where  the  court  cannot  afford  the  re- 
lief sought— 8  Cal.  26;  id.  34;  id.  520;  9  id.  607;  but  two  or  more  courts 
may  have  concurrent  jurisdiction  over  same  parties  and  subject-mat- 
ter—30  id.  680.  The  judgment  of  court  which  first  acquires  jurisdic- 
tion canijot  be  interfered  with— 21  Cal.  438. 

Inferior  courts.- The  Municipal  Criminal  Court  of  San  Francisco  is 
a  constitutional  court- 39  Cal.  517;  41  id.  129;  52  id.  220. 

Justices  of  peace.— Their  jurisdiction  is  exclusive  as  to  misdemean- 
ors, where  no  indictment  is  found— 53  Cal.  412.  They  may  punish  for 
contempt— 47  Cal.  131.  They  are  inferior  courts,  in  favor  of  whose  juris- 
diction nothing  can  be  assumed-55  Cal.  217:  12  Cal.  283:  23  Cal.  401;  33 
Cal.  318:  34  Cal.  321. 

Oity  Criminal  Conrt  of  San  Francisco.— Is  a  court  of  record— 52 
Cal.  222. 

Police  Court  of  San  Francisco.— Intendments  In  favor  of  its  judg- 
ments in  certain  cases— 43  Cal.  457.  It  possesses  the  same  powers  and 
jurisdiction  as  is  or  may  be  conferred  by  law  upon  lustlces  of  the 
peace— 47  Cal.  127.  It  is  an  inferior  court,  and  eversrtning  should  ap- 
pear in  its  proceedings  to  give  it  jurisdiction  and  justify  its  judgment 
—5  Cranch,  174 ;  55  Cal.  216;  criticising— 45  Cal.  455.  Jurisdictional  facts 
must  be  set  forth  on  the  records— 34  Cal.  321. 

Art.  VI,  §  4.  The  Supreme  Court  shall  have  appellate 
jurisdiction  *  *  *  in  all  criminal  cases  prosecuted  by 
indictment  or  information,  in  a  court,  of  record,  on  ques- 
tions of  law  alone.  *  *  *  Each  of  the  justices  shall 
have  power  to  issue  writs  of  habeas  corpus  to  any  part  of 
the  State,  upon  petition  by  or  on  behalf  of  any  person 
held  in  actual  custody,  and  may  make  such  writs  return- 
able before  himself,  or  the  Supreme  Court,  or  before  any 
Superior  Court  in  the  State,  or  before  any  judge  thereof. 

Appellate  jurisdiction.— The  Supreme  Court  has  no  jurisdiction  in 
criminal  cases  of  a  less  degree  than  felony— 5  Cal.  295:  7  id.  140;  Id.  166; 
!)id.85;  16  id.  187:  20  id.  117;  29  id.  459;  30  id.  98;  31  id.  665;  63  id.  427. 
It  has  no  jurisdiction  In  a  criminal  case  involving  validity  of  a  tax— 30 
Cal.  98.  It  has  jurisdiction  on  appeal  on  questions  of  law  alone— 55  Cal. 
185. 

Habeas  corpus.— 52  Cal.  220. 

Art.  VI,  §  5.  The  Superior  Courts  shall  have  original 
jurisdiction  *  *  *  jn  all  criminal  cases  amounting  to 
felony,  and  cases  of  misdemeanor  not  otherwise  provided 
for.  *  *  *  They  shall  have  appellate  jurisdiction  in 
such  cases  arising  in  justices'  and  other  inferior  courts, 
in  their  respective  counties,  as  may  be  prescribed  by  law. 
*    *    *    Said  courts,  and  their  judges,  shall  have  power  to 
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issue  writs  of  habeas  corpus,  on  petition  by,  or  on  belialf  of 
any  person  in  actual  custody,  in  their  respective  counties. 

Original  jurisdiction.— District  Courts  (Superior  Courts)  have  juris- 
diction of  actions  to  prevent  extortion— 45  Cal.  200.  They  have  juris- 
( icti on  to  order  accused  to  answer  a  criminal  charge— 51  Cal.  376;  and 
whether  such  order  is  erroneous  or  irregular,  cannot  he  considered  on 
habeas  corpus— 16. ;  35  id.  100;  52  id.  220.  Superior  Courts,  as  successors 
of  District  Courts,  can  enforce  the  iudgiiient  rendere-d  by  the  latter 
courts— 54  Cal.  184.  See  Const.  Cal.  art.  xxli,  §  3.  They  have  jurisdiction 
on  habeas  corpus,  and  all  process  necessary  to  enforcement  of  their 
judgments  after  affirmation  on  appeal— 54  Cal.  344 ;  43  id.  4')7.  A  judjre 
in  one  district  may  hold  court  in  another  district— 1  Cal.  3S0 ;  2  id.  107. 

County  Courts  (Superior  Courts)  are  com-ts  of  general  crimuial 
jurisdiction— 27  Cal.  65.  This  section  confers  appellate  jurisdiction  on 
Superior  Courts,  when  mode  and  means  of  appeal  are  piovid(!d — 41 
Cal.  129.  The  jurisdiction  of  County  Courts  extends  to  inquiries  by  In- 
tervention of  grand  juries— o3  Cal.  412. 

Adjournment. -By  the  Act  of  Harch  1st,  1864,  a  district  Judge  may 
adjourn  a  general  term  in  one  county  over  an  intervening  term  In  an- 
other county;  and  the  Act  of  1863,  p.  333,  was  intended  to  prevent  the 
loss  of  a  term,  if  the  judge  did  not  appear  on  the  day  appointed— 12 
Cal.  20. 

Art.  VI,  §  19.  Judges  shall  not  charge  juries  with 
respect  to  matters  of  fact,  but  may  state  the  testimony 
and  declare  the  law. 

Instructions.— Court  may  instruct  jury  that  testimony  tends  to  prove 
the  matter— 49  Cal.  560:  may  state  evidence  and  declare  law,  but  not 
express  opinion  on  weight  of  evidence— 17  id.  166;  It?  id.  376;  22  id.  213; 
24ld.605;  27id.509;  34  id.  663:  36  id.  2.55.  It  sliould  not  instruct  on  con- 
troverted  facts— 51  Cal.  538;  or  charge  that  the  existence  of  a  fact  raises 
a  presumption  of  existence  of  another  fact— 51  Cal.  603;  52  id.  315;  54 
id.  63;  51  Id.  .589. 

Art.  XX,  §  2.  Any  citizen  of  this  State  who  shall, 
after  the  adoption  of  this  Constitution,  fight  a  duel  with 
deadly  weapons,  or  send  or  accept  a  challenge  to  fight  a 
duel  with  deadly  weapons,  either  within  this  State  or  out 
of  it,  or  who  shall  act  as  second,  or  knowingly  aid  or  as- 
sist in  any  manner  those  thus  offending,  shall  not  be  al- 
lowed to  hold  any  office  of  profit,  or  to  enjoy  the  right  of 
suffrage  under  this  Constitution. 

Disfranchisement  is  not  a  cruel  personal  punishment  within  the 
inhibition  of  the  Constitution— 3  Smith,  Pa.  112.    See  28  Ind.  393. 

Art.  XX,  §  10.  Every  person  shall  be  disqualified 
from  holding  any  office  of  profit  in  this  State  who  shall 
have  been  convicted  of  having  given  or  offered  a  bribe  to 
procure  his  election  or  appointment. 


AN  ACT  TO  ESTABLISH  A  PENAL  CODE. 

[Approved  February  14th,  1872.] 


2%€  People  of  the  State  of  Calif omiay  represented  in  Senate 
and  Assembly  J  do  enact  as  follows: 

TITLE  OF  THE  ACT. 

1.   This  Act  shall  be  known  as  The  Penal  Code  of 
Galifobnia,  and  is  divided  into  Three  Parts,  as  follows : 

I— Of  Grihbs  and  Punishments. 
II— Of  GiUMiNAii  Pbocedube. 
in— Of  the  State  Prison  and  County  Jails. 
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PRELIMINARY  PROVISIONS. 

S   2.  When  ttis  act  takes  effect. 

§    3.  Not  retroactive. 

§    4.  Construction  of  the  Penjil  Code. 

§    5.  Provisions  similar  to  existing  laws,  how  constmed. 

§    6.  Effect  of  Code  upon  past  offenses. 

§    7.  Certain  terms  defined  in  the  senses  in  which  they  are  used  in 

this  Code. 

§    8.  What  intent  to  defraud  is  sufficient. 

S    9.  Civil  remedies  preserved. 

§  10.  Proceedings  to  impeach  or  remove  officers  and  others  preserved. 

§  11.  Authority  of  courts-martial  preserved.    Courts  of  justice  to 

punish  for  contempts. 

S  12.  Of  sections  declaring  crimes  punishable.    Duty  of  court. 

§  13.  Punishments,  how  determined. 

§  14.  W^itness'  testimony  may  be  read  against  him.  on  prosecution  for 

perjury. 

§  15.  "  Crime  "  and  "  public  offense  "  defined. 

S  16.  Crimes,  how  divided. 

S  17.  Felony  and  misdemeanor  defined. 

§  18.  Punishment  of  felony,  when  not  otherwise  prescribed. 

S  19.  Punishment  of  misdemeanor,  when  not  otherwise  prescribed. 

§  20.  To  constitute  crime  there  must  be  unity  of  act  and  intent. 

S  2i.  Intent,  how  manifested,  and  who  considered  of  sound  mind. 

§  22.  Drunkenness  no  excuse  for  crime.   When  it  may  be  considered. 

§  23.  Certain  statutes  specified  as  continuing  in  force. 

§  24.  This  act,  how  cited. 

i.  This  Code  takes  effect  at  twelve  o'clock,  noon,  on 
the  first  day  of  January,  eighteen  hundred  and  seventy- 
three. 

3.  No  part  of  it  is  retroactive,  unless  expressly  so  de- 
clared. ' 

Construction.—  The  Code  is  not  retrospective,  unless  so  ezpress- 
ed-4  Cal.  136;  2  Wall.  328:  2  Cranch,  272;  id.  358;  3  id.  399;  2  Gall.  139; 
id.  204;  1  Bay,  179;  1  Blackf.  220:  4  Const.  S.  C.  384;  1  Ala.  226;  6 
Johns.  101 ;  7  id.  474;  3  Me.  326;  11  Mass.  396;  3  N.  H.  473;  4  Id.  19;  6 Id. 
109:  4  Serg.  &  B.  401 ;  13  id.  256.  It  is  competent  in  the  jLegislatare  to 
m&ke  a  statute  retroact— 1  Cal.  65;  39  id.  309.  So,  as  to  acts  concerning 
appeals-28  Cal.  320. 

[24] 
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4.  The  rule  of  the  common  law,  that  penal  stat- 
utes are  to  be  strictly  construed,  has  no  application  to 
this  Code.  All  its  provisions  are  to  be  construed  accord- 
ing to  the  fair  import  of  their  terms,  with  a  view  to  effect 
its  object  and  to  promote  justice. 

Conunon-law  rale  abrogated— 45  Cal.  431 ;  49  id.  70;  46  Id.  117. 

Reasonable  constmction.— The  reasonable  sense  designed  by  the 
Legislature  must  be  applied— 8  How.  41;  7  Peters,  164;  3  wash.  G.  C. 
209;  4  Denio,  235;  1  Ired.  121;  2  Leigh,  741;  2  Md.  810:  32  Me.  369:  2^ 
HcCord,483:  8  IVIass.  107;  4  Pick.  233;  15  Wend.  147;  3  Serg.  &  B.  207; 
2ya.Ca8.22§. 

5.  The  provisions  of  this  Code,  so  far  as  they  are 
sahstantiaUy  the  same  as  existing  statutes,  must  be  con- 
Btrned  as  continuations  thereof,  and  not  as  new  enact- 
ments. 

6.  No  act  or  omission  commenced  after  twelve  o'clock, 
noon,  of  the  day  on  which  this  Code  takes  effect  as 
a  law,  is  criminal  or  punishable,  ezcept  as  prescribed 
or  authorized  by  this  Code,  or  by  some  of  the  statutes 
which  it  specifies  as  continuing  in  force  and  as  not  af- 
fected by  its  provisions,  or  by  some  ordinance,  municipal, 
county,  or  township  regulation,  passed  or  adopted  under 
snch  statutes,  and  in  force  when  this  Code  takes  effect. 
Any  act  or  omission  commenced  prior  to  that  time  may 
be  inquired  of,  prosecuted,  and  punished  in  the  same 

manner  as  if  this  Code  had  not  been  passed. 

Efibct  on  past  offenses.  —Where,  by  subsequent  statute,  the  pun- 
tobment  Is  increased.  It  is  &r  po»t  facto,  and  inoperative— Const.  U. 
8.  art  1,  S  10,  subd.  1;  46  Gal.  117;  3  Dall.  386;  6  Cranch,  87, 138;  other- 
wise, where  punishment  is  diminished— 22  N.  T.  95:  21  Pick.  492;  3 
Cband.  lOd;  1  Blackf .  193;  7  Tex.  69.  Increased  punishment  for  a  sub- 
seoaent  offense  may  be  imposed— 45  Cal.  430;  47  id.  113;  see  Desty's 
€nin.Law,$  46  d,  p.  125;  and  this  is  not  punishment  for  the  first  of- 
fense—People V.  Stanley,  47  Gal.  114.  If  a  statute  is  changed  subse- 
quent to  commission  of  offense,  the  punishment  is  regulated  by  tho 
prior  law— 7  GaL  356;  but  statutes  changing  the  forma  of  procedure 
tre  not  ex  post  facto  laws— 46  CaL  118.  See  £x  Post  Faoto,  ante, 
Const.  ProVls. 

7.  Words  used  in  this  Code  in  the  present  tense  in- 
clude the  future  as  well  as  the  present;  words  used  in  the 
masculine  gender  include  the  feminine  and  neuter;  the 
singular  number  includes  the  plural,  and  the  plural  the 
Bingnlar;  the  word  person  includes  a  corporation  as  well 

Pen.  GoDB.— a. 
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as  a  natural  person;  writing  includes  printing;  oath  in- 
cludes affirmation  or  declaration;  and  every  mode  of 
oral  statement  under  oath  or  affirmation  is  embraced  by 
the  term  "testify^"  and  every  written  one  in  the  term 
^'depose**;  signature  or  subscription  includes  mark, 
when  the  person  cannot  write,  his  name  being  written 
near  it,  and  witnessed  by  a  person  who  writes  his  own 
name  as  a  witness.  The  following  words,  also,  have  in 
this  Code  the  signification  attached  to  them  in  this  sec- 
tion, unless  otherwise  apparent  from  the  context: 

First.  The  word  **  willfully,"  when  applied  to  the  in- 
tent with  which  an  act  is  done  or  omitted,  implies  simply 
a  purpose  or  willingness  to  commit  the  act,  or  make  the 
omission  referred  to.  It  does  not  require  any  intent  to 
violate  law,  or  to  injure  another,  or  to  acquire  any  ad- 
vantage > 

Second.  The  words  "neglect,"  "negligence,*'  "negli- 
gent," and  "  negligently,"  import  a  want  of  such  atten- 
tion to  the  nature  or  probable  consequences  of  the  act  or 
omission  as  a  prudent  man  ordinarily  bestows  in  acting 
in  his  own  concerns. 

l^ird.  The  word  " corruptly"  imports  a  wrongful  de- 
sign to  acquire  or  cause  some  pecuniary  or  other  advant- 
age to  the  person  guilty  of  the  act  or  omission  referred  to, 
or  to  some  other  person. 

Fourth.  The  words  *' malice"  and  "maliciously"  im- 
port a  wish  to  vex,  annoy,  or  injure  another  person,  or  an 
intent  to  do  a  wrongful  act,  established  either  by  proof  or 
presumption  of  law. 

Fifth.  The  word  "knowingly"  imports  only  a  knowl- 
edge that  the  facts  exist  which  bring  the  act  or  omission 
within  the  provisions  of  this  Code.  It  does  not  require 
any  knowledge  of  the  unlawfulness  of  such  act  or  omis- 
sion. 

Sixth.  The  word  "bribe"  signifies  anything  of  value 
or  advantage,  present  or  prospective,  or  any  promise  or 
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undertaking  to  give  any,  asked,  given,  or  accepted,  with 
a  corrupt  intent  to  influence,  unlawfully,  the  person  to 
whom  it  is  given,  in  his  action,  vote,  or  opinion,  in  any 
public  or  official  capacity. 

Seventh.  The  word  "  vessel,"  when  used  with  reference 
to  shipping,  includes  ships  of  all  kinds,  steamboats,  ca- 
nal-boats, barges,  and  every  structure  adapted  to  be 
navigated  from  place  to  place  for  the  transportation  of 
merchandise  or  persons. 

Eighth.  The  words  *' peace  officer"  signify  any  one  of 
the  officers  mentioned  in  section  eight  hundred  and  sev- 
enteen of  this  Code. 

Ninth.  The  word  **  magistrate "  signifies  any  one  of 
the  officers  mentioned  in  section  eight  hundred  and  eight 
of  this  Code. 

Tenth.  The  word  "property"  includes  both  real  and 
personal  property. 

Eleventh.  The  words  "  real  property  "  are  coextensive 
with  lands,  tenements,  and  hereditaments. 

Twelfth.  The  words  "  personal  property "  include 
money,  goods,  chattels,  things  in  action,  and  evidences  of 
debt. 

Thirteenth.  The  word  "  month "  means  a  calendar 
month,  unless  otherwise  expressed. 

Fourteenth.    The  word  "  will "  includes  codicils. 

Fifteenth.  The  word  "writ"  signifies  an  order  or  pre- 
cept in  writing,  issued  in  the  name  of  the  people,  or  of  a 
court  or  judicial  officer,  and  the  word  "process"  a  writ 
or  summons  issued  in  the  course  of  judicial  proceedings. 

Sixteenth.  Words  and  phrases  must  be  construed  accord- 
ing to  the  context  and  the  approved  usage  of  the  lan- 
guage; but  technical  words  and  phrases,  and  such  others 
as  may  have  acquired  a  peculiar  and  appropriate  mean- 
ing in  law,  must  be  construed  according  to  such  peculiar 
and  appropriate  meaning. 

Seventeenth.  Words  giving  a  joint  authority  to  three  or 
more  public  officers  or  other  persons,  are  construed  as 
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giving  such  authority  to  a  majority  of  them,  unless  it  be 
otherwise  expressed  in  the  act  giving  the  authority. 

Eighteenth.  When  the  seal  of  a  court  or  public  officer 
is  required  by  law  to  be  affixed  to  any  paper,  the  word 
"  seal"  includes  an  impression  of  such  seal  upon  the  pa- 
per alone,  or  upon  any  substance  attached  to  the  paper 
capable  of  receiving  a  visible  impression.  The  seal  of  a 
private  person  may  be  made  in  like  manner,  or  by  the 
scroll  of  a  pen,  or  by  writing  the  word  "seal"  against 
his  name. 

Nineteenth,  The  word  "  State,"  when  applied  to  the 
different  parts  of  the  United  States,  includes  the  District 
of  Columbia  and  the  Territories,  and  the  words  "United 
States  "  may  include  the  District  and  Territories.  [Ap- 
proved March  30th,  in  effect  July  1st,  1874.] 

Subd.  1.  Willfnlly  means  designedly,  intentionally— 37  Ala.  154; 
9  Met.  268:  yet  it  frequently  signifies  an  evil  intent  without  Justifiable 
excuse— 10  Ala.  928;  3£ng.451;  5Whart.427;  12  Ad.  &E.  629. 

Subd.  2.  Acts  of  omission,  as  well  as  acts  of  commission,  may  l>e 
negligent— 2  Blatchf.  528;  5  McLean,  242. 

Criminal  negligence  is  an  unlawful  act  done  carelessly  or  a  lawful 
act  done  without  due  caution— 7  Ga.  13;  4  Mason,  505;  11  Humph.  159; 
6  B.  Mon.  170:  Anth.  208;  or  an  omission  of  a  legal  duty— 2  Blatchf.  528; 
5  McLean,  242. 

JSubd.  4.  Malice  is  ill-will  ^rainst  a  person— 34  Cal.  48;  36  id.  255.  In 
its  legal  sense  it  is  an  unlawful  act  done  intentionally,  without  jnst 
cause  or  excuse— 34  Cal.  48;  36  id.  255;  3  Story,  7:  1  Sum.  394;  2  id.  586; 
3  Mason,  102;  4  id.  115;  5  id.  192;  23  Mo.  287;  122  Mass.  19;  12  Fla.  117; 
2Blch.l79;  2Dev.425. 

JSubd.  6.   Any  valuable  thing  is  a  bribe— 10  Iowa,  212. 

Subd.  16.  Oonstmction  of  terms.— Besort  must  be  had  to  the  nat- 
ural signification  of  the  words— 84  111.  626.  Words  are  to  be  taken  in 
their  natural  and  obvious  sense,  and  not  in  a  sense  unreasonably  re- 
stricted or  enlarged— 1  Wheat.  304 ;  27  N.  Y.  400;  and  the  peculiar  sense 
in  which  a  word  is  used  is  to  be  determined  by  the  context— 5  Peters, 
1;  8  id.  591.  The  word  person  includes  corporations— 24  Ohio  St.  611; 
23Ind.362.    See  126  Mass.  61;  74N.Y.302. 

8.  Whenever,  by  any  of  the  provisions  of  this  Code, 
an  intent  to  defraud  is  required  in  order  to  constitute  any 
offense,  it  is  sufficient  if  an  intent  appears  to  defraud  any 
person,  association,  or  body  politic  or  corporate,  what- 
ever. 

9.  The  omission  to  specify  or  affirm  in  this  Code  any 
liability  to  damages,  penalty,  forfeiture,  or  other  remedy 
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imposed  by  law,  and  allowed  to  he  recovered  or  enforced 
in  any  civil  action  or  proceeding,  for  any  act  or  omission 
declared  punishable  herein,  does  not  affect  any  right  to 
recover  or  enforce  the  same. 

10.  The  omission  to  specify  or  affirm  in  this  Code 
any  ground  of  forfeiture  of  a  public  office,  or  other  trust 
or  special  authority  conferred  by  law,  or  any  power  con- 
ferred by  law  to  impeach,  remove,  depose,  or  suspend 
any  public  officer  or  other  person  holding  any  trust,  ap- 
pointment, or  other  special  authority  conferred  by  law, 
does  not  affect  such  forfeiture  or  power,  or  any  proceed- 
ing authorized  by  law  to  carry  into  effect  such  impeach- 
ment, removal,  deposition,  or  suspension. 

11.  This  Code  does  not  affect  any  power  conferred 
by  law  upon  any  court-martial,  or  other  military  author- 
ity or  officer,  to  impose  or  inflict  punishment  upon  offend- 
ers; nor  any  power  conferred  by  law  upon  any  public 
body,  tribunal,  or  officer,  to  impose  or  inflict  punishment 
for  a  contempt. 

12.  The  several  sections  of  this  Code  which  declare 
certain  crimes  to  be  punishable  as  therein  mentioned,  de- 
volve a  duty  upon  the  court  authorized  to  pass  sentence, 
to  determine  and  impose  the  punishment  prescribed. 

13.  Whenever  in  this  Code  the  punishment  for  a 
crime  is  left  undetermined  between  certain  limits,  the 
punishment  to  be  inflicted  in  a  particular  case  must  be 
determined  by  the  court  authorized  to  pass  sentence, 
within  such  limits  as  may  be  prescribed  by  this  Code. 

14.  The  various  sections  of  this  Code  which  declare 
that  evidence  obtained  upon  the  examination  of  a  person 
as  a  witness  cannot  be  received  against  him  in  any  crim- 
inal proceeding,  do  not  forbid  such  evidence  being  proved 
against  such  person  upon  any  proceedings  founded  upon 
a  charge  of  perjury  committed  in  such  examination. 

15.  A  crime  or  public  offense  is  an  act  committed  or 
omitted  in  violation  of  a  law  forbidding  or  commanding 
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it,  and  to  which  is  annexed,  upoa  conviction,  either  of 
the  following  punishments : 

First,      Death. 

Second.  Imprisonment. 

Third,    Fine. 

Fourth,  Bemoval  from  office;  or, 

Fifth,  Disqualification  to  hold  and  enjoy  any  office 
of  honor,  trust,  or  profit  in  this  State.  # 

Crime  defined— 7A  HI.  218.  It  includes  every  offense  maile  ptm- 
ishable  by  law— 24  How.  99.  See  Desty's  Crim.  Law,  §  1  a.  Punlsb- 
rnent— see  id.  chap,  viil,  §§  46-55. 

16.  Grimes  are  divided  into : 
First,     Felonies;  and, 
Second.  Misdemeanors. 

Division  of  crimes  Into  felonies  and  misdemeanors— see  Desty's 
Crim.  Law,  §  2  a. 

17.  A  felony  is  a  crime  which  is  punishable  with 

death,  or  by  imprisonment  in  the  State  prison.    !Bvery 

other  crime  is  a  misdemeanor.    When  a  crime  punishable 

by  imprisonment  in  the  State  prison  is  also  punishable 

by  fine  or  imprisonment  in  a  county  jail,  in  the  discretion 

of  the  court,  it  shall  be  deemed  a  misdemeanor  for  all 

purposes  after  a  judgment  imposing  a  punishment  other 

than  imprisonment   in  the   State   prison.     [Approved 

March  7th,  1874.] 

Felony  defined— 20  Cal.  117;  7  Blackf.  186;  8  Id.  489;  58  Ga.  200;  3 
Tex.  Ct.  App.  114. 

Discretion  of  court  as  to  punishment— 6  Cal.  245;  56  Ga.  545;  58 
id.  200.  But  the  discretion  given  in  some  cases  to  assess  a  lighter  pun- 
ishment does  not  reduce  the  grade  of  the  offense— 7  Mo.  83;  id.  29^;  19 
id.  224 ;  9  id.  730 ;  44  Cal.  96.  In  some  States  the  statute  directs  the  jury 
to  assess  the  punishment,  and  in  others  a  division  of  the  responsibUity 
is  provided  for.    See  Desty's  Crim.  Law,  §  46  b. 

18.  Except  in  cases  where  a  different  punishment  is 
prescribed  by  this  Code,  every  offense  declared  to  be  a 
felony  is  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  five  years. 

19.  Except  in  cases  where  a  different  punishment  is 
prescribed  by  this  Code,  every  offense  declared  to  be  a 
misdemeanor  is  punishable  by  imprisonment  in  a  county 
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jail  not  exceeding  six  months,  or  by  a  fine  not  exceeding 

five  hundred  dollars,  or  by  both. 

Panishment  for  misdemeanor.  —  1  GkOl.  488;  I  Hayw.  170.  See 
I>esty'8  Crim.  Law,  §  51  a. 

20.  In  every  crime  or  public  offense  there  must  exist 
a  union,  or  joint  operation  of  act  and  intent,  or  criminal 

negligence. 

There  must  be  a  joint  operation  of  act  and  intent— 29  CaL  679; 
34  id.  183;  52  Ala.  393;  58  id.  390:  9  Ark.  42;  2  B.  Mon.  419;  1  Dev.  &  B. 
121;  38  6a.  507;  76  HI.  218;  8  Ind.  290;  20  Johns.  427;  2  Biass.  138;  50  Pa. 
St.  10;  10  Vt.  353.  See  Desty's  Crim.  Law,  $  5  a.  See  post,  notes 
under  §  22. 

21.  The  intent  or  intention  is  manifested  by  the  cir« 
cumstances  connected  with  the  offense,  and  the  sound 
mind  and  discretion  of  the  accused.  All  i>ersons  are  of 
sound  mind  who  are  neither  idiots  nor  lunatics,  nor  af- 
fected with  insanity. 

Intent  inferred  from  acts— 76  HI.  218;  1  Colo.  436;  58  Ala.  425;  50  Tt. 
316.    See  Desty's  Crim.  Law,  §  6  a. 

Presumption  from  acts.— The  law  presumes  that  the  natural,  neces* 
sary,  and  even  probable  consequences  were  Intended  by  the  doer  of 
the  act,  if  of  sound  mind.   See  Desty's  Crim.  Law,  S  6  a. 

Responsibility  for  crime  —  see  Desty's  Crim.  Law,  $  23  a.  Test 
of— id.  §  23  a.   Idiocy,  in  what  consists— id.  $  24  a.   Insanity— id.  S  25. 

Burden  of  proof.— The  burden  of  proof  of  insanity  is  on  him  who 
pleads  it— People  v.  Bell,  49  Cal.  488.    See  Desty's  Crim.  Law,  S  29  a. 

22.  Ko  act  committed  by  a  person  while  in  a  state  of 
voluntary  intoxication  is  less  criminal  by  reason  of  his 
having  been  in  such  condition.  But,  whenever  the  act* 
ual  existence  of  any  particular  purpose,  motive,  or  intent 
is  a  necessary  element  to  constitute  any  particular  species 
or  degree  of  crime,  the  jury  may  take  into  consideration 
the  fact  that  the  accused  was  intoxicated  at  the  time,  in 
determining  the  purpose,  motive,  or  intent  with  which 
he  committed  the  act. 

Volnntary  intoxication  is  no  excuse  for  crime— 21  Cal.  545;  27  id« 
514;  43  id.  352.    See  Desty's  Crim.  Law,  S  26  a. 

May  be  considered  by  Jury,  as  to  degree  of  the  crime,  and  in  miti* 
gation  of  the  offense— see  Desty's  Crim.  Law,  S  27  a. 

Available,  in  rebuttal  of  malice— see  Desty's  Crim.  Law,  S  27  b; 
or  to  disprove  criminal  intent— id.  §  27  c. 

Involuntary  intoxication,  may  excuse  — see  Desty's  Crim.  Law, 
§  23  a.    So  of  insanity  produced  by  intoxication- id.  §  28  b. 

Burden  of  proof  is  on  him  who  pleads  it.— 49  Cal.  488.  See  Desty's 
Crim.  Law,  §29  a. 
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23.  Nothing  in  this  Code  affects  any  of  the  provisions 
of  the  following  statutes,  but  such  statutes  are  recognized 
as  continuing  in  force,  notwithstanding  the  provisions  of 
the  Codes,  except  so  far  as  they  have  been  repealed  or  af- 
fected by  subsequent  laws :       ^ 

First.  All  acts  incorporating  or  chartering  municipal 
corporations,  and  acts  amending  or  supplementing  such 
acts. 

Second,  All  acts  consolidating  cities  and  counties,  and 
acts  amending  or  supplementing  such  acts. 

Third,  All  acts  for  funding  the  State  debt,  or  any  part 
thereof,  and  for  issuing  State  bonds,  and  acts  amending 
or  supplementing  such  acts. 

Fourth.  -AH  acts  regulating  and  in  relation  to  rhodeos. 

Fifth.      All  acts  in  relation  to  judges  of  the  plains. 

Sixth,  All  acts  creating  or  regulating  boards  of  water 
commissioners  and  overseers  in  the  several  townships 
or  counties  of  the  State. 

Seventh.  All  acts  in  relation  to  a  branch  State  prison. 

Eighth.  An  act  for  the  more  eflEectual  prevention  of 
cruelty  to  animals,  approved  March  thirtieth,  eighteen 
hundred  and  sixty-eight. 

Ninth.  An  act  for  the  suppression  of  Chinese  houses 
of  ill-fame,  approved  March  thirty-first,  eighteen  hundred 
and  sixty-six. 

Tenth,  An  act  relating  to  the  Home  of  the  Inebriate 
of  San  Francisco,  and  to  prescribe  the  powers  and  duties 
of  the  board  of  managers  and  the  officers  thereof,  ap- 
proved April  first,  eighteen  hundred  and  seventy. 

Eleventh,  An  act  concerning  marks  and  brands  in  the 
county  of  Siskiyou,  approved  March  twentieth,  eighteen 
hundred  and  sixty-six. 

Twelfth,  An  act  to  prevent  the  destruction  of  fish  in 
the  waters  of  Bolinas  Bay,  in  Marin  County,  approved 
March  thirty-first,  eighteen  hundred  and  sixty-six. 

Thirteenth.  An  act  concerning  trout  in  Siskiyou  Coun- 
ty, approved  April  second,  eighteen  hundred  and  sixty-six. 
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Fourteenth.  An  act  to  prevent  the  destmction  of  fish 
in  Napa  Blver  and  Sonoma  Greek,  approved  January 
twenty-ninth,  eighteen  hundred  and  sixty-eight. 

fifteenth.  An  act  to  prevent  the  destruction  of  fish  and 
game  in,  upon,  and  around,  the  waters  of  Lake  Merritt  or 
Peralta,  in  the  county  of  Alameda,  approved  March  eight- 
eenth, eighteen  hundred  and  seventy. 

Sixteenth,  An  act  to  regulate  salmon  fisheries  in  Eel 
Biver,  in  Humboldt  County,  approved  April  eighteenth, 
eighteen  hundred  and  fifty-nine. 

Seventeenth.  An  act  for  the  better  protection  of  stock- 
raisers  in  the  counties  of  Fresno,  Tulare,  Monterey,  and 
Mariposa,  approved  March  twentieth,  eighteen  hundred 
and  sixty-six. 

Eighteenth.  An  act  concerning  oysters,  approved  April 
twenty-eighth,  eighteen  hundred  and  fifty-one. 

Nineteenth.  An  act  concerning  oyster-beds,  approved 
April  second,  eighteen  hundred  and  sixty-six. 

Twentieth.  An  act  concerning  gas  companies,  approved 
April  fourth,  eighteen  hundred  and  seventy. 

24.  This  act,  whenever  cited,  enumerated,  referred  to, 
or  amended,  may  be  designated  simply  as  The  Fenai. 
Code,  adding,  when  necessary,  the  number  of  the  section. 
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OF  CRIMES  AND  PUNISHMENTS. 

( §§  2&-000.  ) 
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TITLE  I. 

Of  Persona  liable  to  Pnnlnhment  for  Crime. 

S  26.  Wbo  ste  capable  of  committing  crimes. 
S  27.  Who  are  liable  to  pimishment. 

26.  All  persons  are  capable  of  committing  crimes  ex- 
cept those  belonging  to  the  following  classes : 

L  Children  under  the  age  of  fourteen,  in  the  absence  of 
clear  proof  that  at  the  time  of  committlDg  the  act  charged 
against  them,  they  knew  its  wrongfulness; 

2.  Idiots; 

B.  Limatics  and  insane  persons; 

4.  Persons  who  committed  the  act  or  made  the  omission 
charged  under  an  ignorance  or  mistake  of  fact,  which  dis- 
proves any  criminal  intent; 

5.  Persons  who  conmiitted  the  act  charged  without  be- 
JDg  conscious  thereof ; 

6.  Persons  who  committed  the  act  or  made  the  omission 
charged  through  misfortune  or  by  accident,  when  it  ap- 
pears that  there  was  no  evil  design,  intention,  or  culpable 
negligence; 

7.  Married  women  (except  for  felonies)  acting  under  the 
threats,  command,  or  coercion  of  their  husbands; 

B.  Persons  (unless  the  crime  be  punishable  with  death) 
vho  committed  the  act  or  made  the  omission  charged 
nnder  threats  or  menaces  sufficient  to  show  that  they  had 
reasonable  cause  to,  and  did  believe  their  lives  would  be 
endangered  if  they  refused.  [Approved  March  30th,  in 
effect  July  1st,  1874.] 

^  Subd.  1.  Conclusive  presumption  of  incapacity  for  crime  of  in- 
faats  under  seven  years— 3  Hill»  479;  13  Bush,  230;  11  Com.  B.  N.  S. 
435;  Plow.  19.   See  Desty's  Crim.  Law,  §  21. 

Bebnttable  presumption  of  incapacity  of  cbildren  between  seven 
ana  fourteen— 31  Ala.  323;  10  Allen,  398;  SHalst.  163;  9  Humph.  175;  7 
Jones,  (N.  C.)  61;  2  Tenn.79;  41  Vt.685:  13  Ire(L184;  13  Bush,  230;  1 

FzN.  Code.— 4. 
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Lead.  C.  C.  71 ;  4  Car.  &  P.  236;  1  Cox  C.  C.  260.    Desty's  Crim.  Law,  S 

22  a. 

Subd.  2.  Idiocy,  in  what  consi8t8~24  Ind.  231;  14  Mass.  207;  6 
Joues,  (N.  C.)  136;  2  Va.  Cas.  132:  17  Ala.  434;  6  McLean,  121;  6  Parker 
Cr.  B.  43;  Desty's  Criai.  Law,  §  24  a. 

Subd.  3.  Lunatics  and  insane  persons— 6  Cal.  543;  24  id.  290;  38 
id.  456 ;  7  Met.  500 ;  1  Lead.  C.  C.  94 ;  31  Cal.  466.  See  Desty's  Crlm.  Law, 
§  25,  et  seq. 

JSubd.  4.  Ignorance,  or  mistake  of  fact,  may  relieve  from  respons- 
ibility for  cnrae— 2  McLean,  14;  2  Cush.  577;  9  W.  Va.  559;  unless 
"caused  by  carelessness  or  negligence— 1  Conn.  602;  2  Cush.  577;  7 
Humph.  148;  24  Ind.  77;  id.  80;  2  McLean,  14;  7  Met.  500;  See  Desty's 
Crim.  Law,  §  35  a. 

Subd.  6.  Accident  or  misfortune,  as  an  excuse  for  crime— 89  Mass. 
541;  80  id.  592;  22Ga.479.    See  Desty's  Crim.  Law,  $  30  a,  b. 

Subd.l.  Married  women  under  coercion,  not  responsible  for 
crime— 11  Gray,  437;  97  Mass.  593;  103  id.  71;  1  Leach,  348;  1  Car. 
&  P.  116;  Dears.  &  B.  553;  2  Lew.  C.  C.  229.  See  Desty's  Crim.  Law,  S 
16  a. 

Subd.  8.  Direct  physical  compulsion,  exempts  from  punishment— 
2Dall.  346;  4  WashrC.  C.  402;  8  Car.  &  P.  616;  7  Wall.  214;  9  W.  Va.  358. 
But  threats  of  future  injury,  or  commands  from  any  other  than  a  hus- 
band, do  not  excuse— 18  St.  Tri.  391 ;  5  Car.  &  P.  133.  See  Desty's  Crim. 
Law,  §  32  b. 

27.  The  following  persona  are  liable  to  panishment 
under  the  laws  of  this  State : 

1.  All  persons  who  commit,  in  whole  or  in  part,  any 
crime  within  this  State ; 

2.  All  who  commit  larceny  or  robbery  out  of  this  State, 
and  bring  to,  or  are  found  with  the  property  stolen  in,  this 
State; 

3.  All  who,  being  out  of  this  State,  cause  or  aid,  advise 
or  encourage,  another  person  to  commit  a  crime  within 
this  State,  and  are  afterwards  found  therein. 

Jurisdiction- 9  Nev.  48;  2  Oreg.  115;  and  see  cases  cited  in  Desty's 
Crim.  Law,  §  55  a. 
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TITLE  II. 

Of  Parties  to  Crime. 

g  30.  Classification  of  parties  to  crime. 

S  31.  Who  are  principals. 

5  32.  Who  aro  accessories. 

S  33.  Ponishment  of  accessories. 

30.  The  parties  to  crimes  are  classified  as : 

1.  Principals;  and, 

2.  Accessories. 

31.  All  persons  concerned  in  the  commission  of  a  crime, 
whether  it  be  felony  or  misdemeanor,  and  whether  they 
directly  commit  the  act  constituting  the  offense,  or  aid  and 
abet  in  its  commission,  or,  not  being  present,  have  advised 
and  encouraged  its  commission,  and  all  persons  coun- 
seling, advising,  or  encouraging  children  under  the  age  of 
fourteen  years,  lunatics  or  idiots,  to  commit  any  crime,  or 
who,  by  fraud,  contrivance,  or  force,  occasion  the  drunken- 
ness of  another  for  the  purpose  of  causing  him  to  com- 
mit any  crime,  or  who,  by  threats,  menaces,  command, 
or  coercion,  compel  another  to  commit  any  crime,  are  prin- 
cipals in  any  crime  so  committed. 

mncipals,  who  are.— A  principal  is  the  perpetrator  of  the  offense, 
or  one  who  Is  actually  present,  aiding  and  abetting— 5  Cal.  133;  10 
id.  68;  27  id.  340;  48  id.  24;  1  Brev.  385;  15  6a.  346:  26  Ind.  4H5;  13  Ired. 
114;  12  Ohio  St.  214;  9  Pick.  496.  See  Desty's  Crim.  Law,  §  36  a.  As 
mrineiV€Us  in  the  second  degree  -48  Cal.  24 ;  or  accessories  before  the  fact^ 
Id.,  ezplaining  40  id.  12<);  id.  141 :  39  id.  75;  32  id.  164.  See  Desty's  Crim. 
lAW,  f40a.^lnstigation  to  crime,  id.  §40b;  or  aiders  and  abators 
at  the  fact— 48  Cal.  19;  id.  64;  see  Desty's  Crim.  Law,  S  37  a:  or  ac- 
complices—id.  S  38  a.  Confederates  in  a  common  design,  of  which 
the  offense  is  a  part,  are  all  princip^ls—47  Ind.  568;  13  Mo.  382;  29  id. 
391;  9  Pick.  496:  12  Ohio  St.  H6.  See  Desty's  Crim.  Law,  §  39  a.  It  is 
not  necessary  to  prove  that  one  of  two  conspirators  struck  the  fatal 
blow— 49  Cal.  170;  nor  is  one  guiltless  because  the  one  he  kills  was  al- 
ready mortally  wounded— 48  id.  64.  If  one  person  urges,  encourages, 
aids, or  assists  another  to  kill,  the  legal  presumption  is,  that  he  intends 
to  Kill— 6  Pac.  Coast  L.  J.  681.  The  offense  of  the  accessory  before  th3 
fact  is  committed  In  the  county  where  the  substantive  accessorial  acts 
are  consummated— 27  Cal.  340:  13  Bush,  142;  114  Mass.  307;  57  How.  Pr. 
342:  1  Parker  Cr.  B.  246.    See  Desty's  Crim.  Law,  §  40  c 
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32.  All  persons  who,  after  full  knowledge  that  a  fel- 
ony has  been  committed,  conceal  it  from  the  magistrate, 
or  harbor  and  protect  the  person  charged  with  or  convict- 
ed thereof,  are  accessories. 

Accessories  after  the  fact,  who  are— 28  Cal.  404;  42  Ga.  831:  1  Swan, 
3S3 ;  39  Miss.  702.  What  sufficient  to  create  liability— see  Desty's  Grim. 
Law,  §  44  a.   Legal  construction  of  liability— see  id.  S  44  a. 

Guilty  of  a  substantive  crime— 40  Cal.  599;  ^8  id.  404;  40  id.  129.  See 
Desty's  Crim.  Law,  §  45  a. 

33.  Except  in  cases  where  a  dijfferent  punishment  is 
prescribed,  an  accessory  is  punishable  by  imprisonment 
in  the  State  prison  not  exceeding  five  years,  or  in  a  county 
jail  not  exceeding  two  years,  or  by  fine  not  exceeding  five 
thousand  dollars. 
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TITLE  III. 

Of  Offenses  against  the  Sovereignty  of  the  State. 

§  37.    Treason,  who  only  can  commit. 
§  38.   Misprision  of  treason. 

37.  Treason  against  this  State  consists  only  in  levying 
war  against  it,  adhering  to  its  enemies,  or  giving  them 
aid  and  comfort,  and  can  be  committed  only  by  persons 
owing  allegiance  to  the  State.  The  punishment  of  trea- 
son shall  be  death. 

Treason  against  a  State  is  an  offense  at  common  law— 2  Arch.  Cr. 
Pr.  893,  and  is  so  recognized  in  the  Coustitatlou  of  the  United  States- 
see  Const.  U.  S.  art.  iv,  §  2  (2). 

Citizens  of  a  State  owe  allegiance  to  such  State— 2  Cranch.  82;  2 
Kent,  42.  Even  though  they  be  alien  residents— 2  DalL  370;  5  Wheat. 
76.   See  Desty's  Grim.  Law,  §  66  a. 

Levying  war,  what  constitutes— 2  Burr.  Tr.  401;  2  Dall.  86;  id.  346; 
1  id. 35;  4  Cranch, 75;  2  Wall.  Jr.  129;  U  Johns.  549.  See  Desty's  Grim. 
Law,  S  66  b. 

Adhering  to  enemies.— What  it  embraces— see  Desty's  Grim.  Law, 
S66C. 

Fnniahment  for  treason— see  Desty's  Grim.  Law,  S  68  a. 

38.  Misprision  of  treason  is  the  knowledge  and  con< 
cealment  of  treason,  without  otherwise  assenting  to  or 
participating  in  the  crime.  It  is  punishable  by  imprison- 
ment in  the  State  prison  for  a  term  not  exceeding  five 
years. 

Misprision  of  treason,  what  constitutes— see  Desty's  Grim.  Law, 
§  66  cU 
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TITLE  IV. 


Of  Crimes  against  the  Elective  FrancMse. 

§  41.   Yiolatloii  of  election  laws  by  certain  officers  a  felony. 

§  42.   Fraudulent  registration  a  felony. 

§  43.   Befusal  to  be  sworn  or  to  answer  board  of  judges. 

S  44.   Refusal  to  obey  summons  of  board. 

S  45.   Fraudulent  voting. 

S  46.   Attempting  to  vote  without  being  qualified. 

S  47.   Procuring  illegal  voting. 

S  4S.   Changing  ballots  or  altering  returns  by  election  officers. 

S  49.   Inspectors  unfolding  or  marking  tickets. 

S  50.   Forging  or  altering  returns. 

§  51.   Adding  to  or  subtracting  from  votes  given. 

S  53.   Persons  aiding  and  abetting. 

S  53.   Intimidating,  corrupting,  deceiving,  or  defrauding  electors. 

S  54.   Furnishing  money  for  elections. 

S  55.   Offers  to  procure  offices  for  electors. 

§  56.   Communicating  such  offer. 

S  57.   Bribing  members  of  legislative  caucuses,  etc. 

S  58.   Preventing  public  meetings. 

S  59.   Disturbance  of  public  meetings. 

S  60.   Betting  on  elections. 

$  61.   Violation  of  election  laws  by  persons  not  officers. 

§  62.   Yiolatiou  of  election  laws  as  to  tickets. 

41.  Every  person  charged  with  the  performance  of  any 
duty,  under  the  provision  of  any  law  of  this  State  relating 
to  elections,  who  willfully  neglects  or  refuses  to  perform 
it,  or  who,  in  his  official  capacity,  knowingly  and  fraudu- 
lently acts  in  contravention  or  violation  of  any  of  the 
provisions  of  such  laws,  is,  unless  a  different  punishment 
for  such  acts  or  omissions  is  prescribed  by  this  Code,  pun- 
ishable by  line  not  exceeding  one  thousand  dollars,  or  by 
imprisonment  in  the  State  prison  not  exceeding  live  years, 
or  by  both. 

Offenses  by  election  officers— see  Dssty's  Crim.  Law,  §  70  J. 
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42.  Every  person  who  willfully  causes,  procures,  or 
allows  himself  to  be  registered  in  the  great  register  of  any 
county,  knowing  himself  not  to  be  entitled  to  such  regis- 
tration, is  punishable  by  a  fine  not  exceeding  one  thou- 
sand dollars,  or  by  imprisonment  in  the  county  jail  or 
State  prison  not  exceeding  one  year,  or  by  both.  In  all 
cases  where,  on  the  trial  of  |a  person  charged  with  any 
offense  under  the  provisions  of  this  section,  it  appears  in 
evidence  that  the  accused  stands  registered  in  the  great 
register  of  any  county,  without  being  qualified  for  such 
registration,  the  court  must  order  such  registration  to  be 
canceled. 

Fraadalent  registration  is  a  misdemeanor— 8  Blatchf .  48.  9oe  Rev. 
Stat.  U.  S.  S  &512. 

43.  Every  person  who,  after  being  required  by  the 
board  of  judges  at  any  election,  refuses  to  be  sworn,  or, 
being  sworn,  refuses  to  answer  any  pertinent  question, 
propounded  by  such  board,  touching  the  right  of  another 
to  vote,  is  guilty  of  a  misdemeanor.  [Approved  March 
dOth,  in  effect  July  1st,  1874.J 

44.  Every  person  summoned  to  appear  and  testify  be- 
fore any  board  of  registration,  who  willfully  disobeys 
such  summons,  is  guilty  of  a  misdemeanor. 

45.  Every  person  not  entitled  to  vote,  who  fraudulently 
votes,  and  every  person  who  votes  more  than  once  at  any 
one  election,  or  knowingly  hands  in  two  or  more  tickets 
folded  together,  or  changes  any  ballot  after  the  same  has 
been  deposited  in  the  ballot-box,  or  adds,  or  attempts  to 
add,  any  ballot  to  those  illegally  polled  at  any  elec- 
tion, either  by  fraudulently  introducing  the  same  into 
the  ballot-box  before  or  after  the  ballots  therein  have 
been  counted;  or  adds  to,  or  mixes  with,  or  attempts  to 
add  to  or  mix  with,  the  ballots  lawfully  polled,  other  bal- 
lots, while  the  same  are  being  counted  or  canvassed,  or  at 
any  other  time,  with  iutent  to  change  the  result  of  such 
election;   or  carries  away  or  destroys,  or  attempts  to 
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carry  away  or  destroy,  any  poll-lists,  or  ballots,  or  ballot- 
box,  for  the  purpose  of  breaking  up  or  inyalidatinij^  sach 
election,  or  willfully  detains,  mutilates  or  destroys  any 
election  returns,  or  in  any  manner  so  interferes  with,  the 
officers  holding  such  election  or  conducting  such  canvass, 
or  with  the  voters  lawfully  exercising  their  rights  of  vot- 
ing at  such  election,  as  to  prevent  such  election  or  canvass 
from  being  fairly  held  and  lawfully  conducted,  is  guilty 
of  a  felony.  • 

Bight  to  vote,  not  dependent  on  citizenship— see  Desty's  Crim.  I«aw, 
8  70  c. 

State  has  exclnsiyepower  to  regulate  the  right  of  snflnure— 43  CaL 
43;  1  Hughes,  448;  11  Blatchf.  200;  53  P».  St.  112;  1  McAr.  169. 

Illegal  voting— see  Desty's  Crim.  Law,  §  70  e. 

Voting  twice— see  id.  §  70  f .  When  a  person  is  so  drank  as  not  to 
be  able  to  form  an  intent,  he  cannot  be  convicted— 29  Cal.  678.  The 
act  most  be  done  knowingly— id. 

46.  Every  person  not  entitlod  to  vote,  who  fraudu- 
lently attempts  to  vote,  or  who,  being  entitled  to  vote,  at- 
tempts to  vote  more  than  once  at  any  election,  is  guilty  of 
a  misdemeanor. 

Attempts  to  defraud.— As  by  personating  another  who  has  lived, 
but  is  at  the  time  dead— 14  Low.  Can.  Bcp.  435:  Buss.  &  B.  324;  Rex  v. 
Craup,  id.  327 ;  and  it  is  not  necessary  that  the  false  personation  shoold 
prove  successful— 12  Week.  Bep.  310. 

47.  Every  person  who  procures,  aids,  assists,  counsels, 
or  advises  another  to  give  or  offer  his  vote  at  any  election, 
knowing  that  the  person  is  not  qualified  to  vote,  is  guilty 
of  a  misdemeanor. 

48.  Every  of&cer  or  clerk  of  election  who  aids  in  chang- 
ing or  destroying  any  poll-list,  or  in  placing  any  ballots 
in  the  ballot-box,  or  taking  any  therefrom,  or  adds,  or  at- 
tempts to  add,  any  ballots  to  those  legally  polled  at  such 
election,  either  by  fraudulently  introducing  the  same  into 
the  ballot-box  before  or  after  the  ballots  therein  have  been 
counted,  or  adds  to  or  mixes  with,  or  attempts  to  add  to 
or  mix  with  the  ballots  polled  any  other  ballots,  while 
the  same  are  being  counted  or  canvassed,  or  at  any  other 
time,  with  intent  to  change  the  result  of  such  election, 
or  allows  another  to  do  so,  when  in  his  powei;  to  prevent 
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it,  or  carries  away  or  destroys,  or  knowingly  allows  an- 
other to  carry  away  or  destroy  any  poll-list,  ballot-box,  or 
ballots  lawfolly  polled,  is  punishable  by  imprisonment  in 
the  State  prison  for  not  less  than  two  nor  more  than  seven 
years. 

49.  Every  inspector,  judge,  or  clerk  of  an  election, 
who,  previous  to  putting  the  ballot  of  an  elector  in  the 
ballot-box,  attempts  to  find  out  any  name  on  such  ballot, 
or  who  oi)en3  or  suffers  the  folded  ballot  of  any  elector 
which  has  been  handed  in  to  be  opened  or  examined  pre- 
vious to  putting  the  same  into  the  ballot-box,  or  who 
makes  or  places  any  mark  or  device  on  any  folded  ballot 
with  the  view  to  ascertain  the  name  of  any  person  for 
whom  the  elector  has  voted,  or  who,  without  the  consent 
of  the  elector,  discloses  the  name  of  any  person  which 
such  inspector,  judge,  or  clerk  has  fraudulently  or  ille- 
gally discovered  to  have  been  voted  for  by  such  elector,  is 
punishable  by  fine,  not  less  than  fifty  nor  more  than  five 
hundred  dollars. 

50.  Every  person  who  forges  or  counterfeits  returns  of 
an  election  purporting  to  have  been  held  at  a  precinct, 
town,  or  ward  where  no  election  was  in  fact  held,  or  will- 
fully substitutes  forged  or  counterfeit  returns  of  election 
in  the  place  of  the  true  returns,  for  a  precinct,  town,  or 
ward  where  an  election  was  actually  held,  is  punishable 
by  imprisonment  in  the  State  prison  for  a  term  not  less 
than  two  nor  more  than  ten  years. 

Oertificate.— Making  a  false  certificate  of  the  result  of  an  election  la 
a  misdemeanor— 2  Dill.  21U;  S.  C.  U  Am.  Law  Beg.  737. 

51.  Every  person  who  willfully  adds  to  or  subtracts 
from  the  votes  actually  cast  at  an  election,  in  any  returns, 
or  who  alters  such  returns,  is  punishable  by  imprison- 
ment in  the  State  prison  for  not  less  than  one  nor  more 
than  five  years. 

52.  Every  person  who  aids  or  abets  in  the  commission 
of  any  of  the  offenses  mentioned  in  the  four  preceding  sec- 
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tions,  is  punishable  by  imprisonment  in  the  county  jail 
for  the  period  of  six  months,  or  in  the  State  prison  not  ex- 
ceeding two  years.  [Approved  March  30th,  in  effect  July 
1st,  1874.] 

53.  Every  person  who,  by  force,  threats,  menaces, 
bribery,  or  any  corrupt  means,  either  directly  or  indirec^ 
ly,  attempts  to  influence  any  elector  in  giving  his  vote,  or 
to  deter  him  from  giving  the  same,  or  attempts  by  any 
means  whatever  to  awe,  restrain,  hinder,  or  disturb  any 
elector  in  the  free  exercise  of  the  right  of  suffrage,  or  fur- 
nishes any  elector  wishing  to  vote,  who  cannot  read,  with 
a  ticket,  informing  or  giving  such  elector  to  understand 
that  it  contains  a  name  written  or  printed  thereon  differ- 
ent from  the  name  which  is  written  or  printed  thereon,  or 
defrauds  any  elector  at  any  such  election,  by  deceiving 
and  causing  such  elector  to  vote  for  a  different  person  for 
any  office  than  he  intended  or  desired  to  vote  for;  or  who, 
being  inspector,  judge,  or  clerk  of  any  election,  while  act- 
ing as  such,  induces,  or  attempts  to  induce,  any  elector, 
either  by  menace  or  reward,  or  promise  thereof,  to  vote 
differently  from  what  such  elector  intended  or  desired  to 

vote,  is  guilty  of  a  misdemeanor. 
Corrupting  electors— see  Desty's  Grim.  Law,  §  70  h. 
Defrauding  electors— see  Desty's  Grim.  Law,  §  70  J. 

54.  Every  person  who,  with  intent  to  promote  the  elec^ 
tion  of  himself  or  any  other  person,  either — 

1.  Furnishes  entertainment  at  his  expense  to  any  meet- 
ing of  electors  previous  to  or  during  an  election; 

2.  Pays  for,  procures,  or  engages  to  pay  for  any  such 
entertainment; 

3.  Furnishes  or  engages  to  pay  or  deliver  any  money  or 
property  for  the  purpose  of  procuring  the  attendance  of 
voters  at  the  polls,  or  for  the  purpose  of  compensating 
any  person  for  procuring  attendance  of  voters  at  the  polls, 
except  for  the  conveyance  of  voters  who  are  sick  or  in- 
firm; 

4.  Furnishes  or  engages  to  pay  or  deliver  any  money 
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or  property  for  any  purpose  intended  to  promote  the  elec- 
tion of  any  candidate,  except  for  the  expenses  of  holding 
and  conducting  public  meetings  for  the  discussion  of  pub- 
lic questlonsi  and  of  printing  and  circulating  ballots, 
handbills,  and  other  papers,  previous  to  such  election; 
—is  guilty  of  a  misdemeanor. 

Refire8hm6nt8.~Givlng  refreshments  to  voter,  to  influence  his  vote 
—^2  Tyrw.  134 ;  or  famismiig  liquors— 17  Kan.  &'S1. 

Furnishing  money,  or  property,  to  influence  vote— see  Desty's 
Ciim.  Law,  §  70  h. 

55.  Every  person  who,  being  a  candidate  at  any  elec- 
tion, offers  or  agrees  to  appoint  or  procure  the  appoint" 
ment  of  any  particular  person  to  office,  as  an  inducement 
or  consideration  to  any  person  to  vote  for,  or  procure  or 
aid  in  procuring  the  election  of  such  candidate,  is  guilty 
of  a  misdemeanor. 

Giving  promises  of  reward  to  procure  votes— see  Desty's  Crlm. 
Law,  670  h. 

56.  Every  person,  not  being  a  candidate,  who  conmiu- 
nicates  any  offer,  made  in  violation  of  the  last  section,  to 
any  person,  with  intent  to  induce  him  to  vote  for,  or  to 
procure  or  aid  in  procuring  the  election  of  the  candidate 
making  the  offer,  is  guilty  of  a  misdemeanor. 

57.  Every  person  who  gives  or  offers  a  bribe  to  any 
officer  or  member  of  any  legislative  caucus,  political  con- 
vention, committee,  primary  election,  or  political  gather- 
ing of  any  kind,  held  for  the  purpose  of  nominating  can- 
didat-es  for  offices  of  honor,  trust,  or  profit,  in  this  State, 
with  intent  to  influence  the  person  to  whom  such  bribe  is 
given  or  offered  to  be  more  favorable  to  one  candidate 
than  another,  and  every  person,  member  of  either  of  the 
bodies  in  this  section  mentioned,  who  receives  or  offers 
to  receive  any  such  bribe,  is  punishable  by  imprisonment 
in  the  State  prison  not  less  than  one,  nor  more  than  four- 
teen years. 

58.  Every  person  who,  by  threats,  intimidations,  or 
unlawful  violence,  willfully  hinders  or  prevents  electors 
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from  assembling  in  public  meeting  for  tlie  consideration 
of  public  questions,  is  guilty  of  a  misdemeanor. 
Threats  and  intimidation-Hsee  Desty's  Crim.  Law»  §  71 1. 

59.  Every  person  who  willfully  disturbs  or  breaks  up 

any  public  meeting  of  electors  or  others,  lawfully  being 

held  for  the  purpose  of  considering  public  questions,  is 

guilty  of  a  misdemeanor. 
Distorbing  electors— see  Desty's  Crim.  Law,  §  71 1. 

60.  Every  person  who  makes,  offers,  or  accepts  any 
bet  or  wager  upon  the  result  of  any  election,  or  upon  the 
success  or  failure  of  any  person  or  candidate,  or  upon  the 
number  of  votes  to  be  cast,  either  in  the  aggregate  or  for 
any  particular  candidate,  or  upon  the  vote  to  be  cast  by 
any  person,  is  guilty  of  a  misdemeanor. 

Betting  on  elections.— On  the  result  of  an  election,  is  indictable— 
2  Ind.  499;  11  Ala.  543;  4  B.  Mon.  1;  1  Ohio  St.  139;  2  Humph.  301; 
6  id.  661;  9  Dana,  31;  1  Meigs,  199;  but  not  after  the  election  is  over 
—4  Sneed,  437;  2  Ala.  340;  or  betting  on  an  election  out  of  the  State— 4 
m.  529.  Bets  on  several  different  results  are  one  bet— 5  Sneed,  652.  A 
sale  of  property  may  be  a  bet— 2  Ind.  499:  IH  B.  Mon.  325.  Or  the  offer 
of  a  present  on  result  of  the  election  is  a  bet— 13  Smedes  &  M.  456. 

61.  Every  person  who  willfully  violates  any  of  the 
provisions  of  the  laws  of  this  State  relating  to  elections  is, 
unless  a  different  punishment  for  such  violation  is  pre- 
scribed by  this  Code,  punishable  by  fine  not  exceeding 
one  thousand  dollars,  or  by  imprisonment  in  the  State 
prison  not  exceeding  five  years,  or  by  both 

62.  Every  person  who  prints  any  ticket  not  in  conform- 
ity with  section  one  thousand  one  hundred  and  ninety-one 
of  the  Political  Code,  or  who  circulates  or  gives  to  another 
any  ticket,  knowing  at  the  time  that  such  ticket  does  not 
conform  to  the  provisions  of  section  one  thousand  one 
hundred  and  ninety-one  of  the  Political  Code,  is  guilty  of 
a  misdemeanor.    [Approved  March  23rd,  1874.] 
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TITLE  V. 

Of  Crimes  by  and  against  the  Executive  Poixrer 

of  the  State. 

S  65.  Acting  in  a  public  capacity  wlthoat  bavlng  qualified. 

S  66.  Acts  of  officers  de  facto  not  affected. 

S  67.  Giving  or  offering  bribes  to  executive  officers. 

S  68.  Asking  or  receiving  bribes. 

S  69.  Besisting  officers. 

5  TO.  Extortion. 

§  71.  Officers  illegally  interested  in  contracts. 

§  72.  Presenting  fraudulent  bills  or  claims  for  allowance  or  payment. 

S  73.  Buying  appointments  to  office. 

§  74.  Taking  rewards  for  deputation. 

\  75.  Exercising  functions  of  office  wrongfully. 

§  76.  Befusal  to  surrender  books,  etc.,  to  successor. 

S  77.  Sections  to  apply  to  administrative  and  ministerial  officers. 

65.  Every  person  who  exercises  any  f  anctioD  of  a  pub- 
lic office  without  taking  the  oath  of  office,  or  without  giv- 
ing the  required  bond,  is  guilty  of  a  misdemeanor.  [Ap» 
proved  March  30th,  in  effect  July  1st,  1874.] 

66.  The  last  section  shall  not  be  construed  to  affect  the 
validity  of  acts  done  by  a  person  exercising  the  functions 
of  a  public  office  in  fact,  where  other  persons  than  himself 
are  interested  in  maintaining  the  validity  of  such  acts. 

67.  Every  person  who  gives  or  offers  any  bribe  to  any 
executive  officer  of  this  State,  with  intent  to  influence  him 
in  respect  to  any  act,  decision,  vote,  opinion,  or  other  pro- 
ceeding as  such  officer,  is  punishable  by  imprisonment  in 
the  State  prison  not  less  than  one  nor  more  than  fourteen 
years,  and  is  disqualified  from  holding  any  office  in  this 
State. 

Executive  officers.— It  is  Indictable  to  be  concerned  In  bribingr,  or 
attempting  to  bribe,  a  cabinet  minister— 4  Burr.  2494;  a  commissioner 
of  the  revenue— 2  Dall.  384;  Whart.  St.  Tri.  139;  asherifl- 14  Ala.  603; 

6  Tex.  Ct.  App.  665;  I  Ya.  Cas.  138. 

Pen.  Code -5. 
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The  oflbr  of  a  brtbe  is  sufficient,  without  tender  or  prodaction  of 
tbe  money— 6  Pac.  Coast  L.  J.  1021 ;  33  N.  J.  L.  102.  See  Desty's  Crlm. 
Law,  S  71  b. 

68.  Every  executive  officer,  or  person  elected  or  ap- 
pointed  to  an  executive  office,  who  asks,  receives,  or 
agrees  to  receive,  any  bribe,  upon  any  agreement  or  un- 
derstanding  that  his  vote,  opinion,  or  action  upon  any 
matter  then  pending,  or  which  may  be  brought  before  him 
in  his  official  capacity,  shall  be  influenced  thereby,  is  piiii> 
ishable  by  imprisonment  in  the  State  prison  not  less  tlma 
one  nor  more  than  fourteen  years;  and,  in  addition  there* 
to,  forfeits  his  office,  and  is  forever  disqualified  from  hold- 
ing any  office  in  this  State. 

Accepting  bribes.— An  offer  by  an  officer,  to  receive  a  bribe,  is  In. 
dictable~«5  111.  58.   See  Desty's  Crim.  Law,  S  71  c. 


69.  Every  person  who  attempts,  by  means  of  any 
threat  or  violence,  to  deter  or  prevent  an  executive 
officer  from  performing  any  duty  imposed  upon  such 
officer  by  law,  or  who  knowingly  resists,  by  the  use  ol 
force  or  violence,  such  officer,  in  the  performance  of  his 
duty,  is  punishable  by  fine  not  exceeding  five  thousand 
dollars,  and  imprisonment  in  the  county  jail  not  exceed- 
ing five  years. 

Ofibnse,  construed.— The  offense  consists  in  any  act  which  Is  de> 
signed  to,  and  actually  does,  prevent  or  hinder  the  officer  in  the 


formance  of  his  duty— 17  111.  373;  40  Iowa,  169;  103  Mass.  443;  12r  id. 
420;  2  Parker  Cr.  B.  13;  3  Yt.  110:  52  N.  H.  500;  2  Strob.  73;  108  BCasai 
426:  39  Conn.  244;  15  Mo.  486;  12  Ala.  199.    See  Desty's  Crim.  Iaw. 

§76  a. 

70.  Every  executive  or  ministerial  officer  who  kno^n-- 
ingly  asks  or  receives  any  emolument,  gratuity,  or  reward, 
or  any  promise  thereof,  excepting  such  as  may  be  author- 
ized by  law,  for  doing  any  official  act,  is  guilty  of  a  mis- 
demeanor. [Approved  March  30th,  in  effect  July  Ist,  1874.] 

Extortion  at  common  law  Is  the  taking,  by  color  of  office,  money 
or  other  thing  of  value  that  is  not  due— 6  Co  wen,  661:  3  Bush,  39.  .Be" 
fore  it  is  due—1  Pick.  279:  83  N.  J.  L.  142;  2  Sneed,  160;  1  Ye«g.  261 ;  S 
Cowen,66I;  1  Mont.  322;  55  Ala.  125:  1  Lea,  (Tenn.)  271;  5  Sneed,  69;  3 
Sawy.  473.  Or  more  than  is  due— I  Yeates,  71.  It  is  enough  if  any  vaaor- 
able  thing  is  received  -5  Blackf .  460.    See  Desty's  Crlm.  law,  §  84  a. 

A  public  officer  only  can  be  convicted  of  this  offense— 56  Gra.  385. 
See  Desty's  Crlm.  Law,  §  84  b. 


51  CRIMES  AOAlksT  EXECUTIVE  POWER.       §i  71^ 


71.  Every  officer  or  person  prohibited  by  the  laws  of 
this  State  from  making  or  being  interested  in  contracts, 
or  from  becoming  a  vendor  or  purchaser  at  sales,  or  from 
purchasing  scrip,  or  other  evidences  of  indebtedness,  who 
violates  any  of  the  provisions  of  such  laws,  is  punishable 
by  a  fine  of  not  more  than  one  thousand  dollars,  or  by 
imprisonment  in  the  State  prison  not  more  than  five 
years,  and  is  forever  disqualified  from  holding  any  office 
in  this  State. 

72.  Every  person  who,  with  intent  to  defraud,  presents 
for  allowance  or  for  payment  to  any  State  board  or  offi- 
cer, or  to  any  county,  town,  city,  ward,  or  village  board 
or  officer,  authorized  to  allow  or  pay  the  same  if  genuine, 
any  false  or  fraudulent  claim,  bill,  account,  voucher,  or 
writing,  is  guilty  of  felony. 

73.  Every  person  who  gives  or  offers  any  gratuity  or 
reward,  in  consideration  that  he  or  any  other  person  shall 
be  appointed  to  any  public  office,  or  shall  be  permitted  to 
exercise  or  discharge  the  duties  thereof,  is  guilty  of  a 
misdemeanor. 

Buying  appointments  to  office— 3  Serg.  &  B.  338;  36  Wis.  213;  8 
Cent.  L.  J.  495;  5  Hill,  27:  32  Vt.  626;  2  Va.  Cas.  460;  2  Camp.  229;  11 
Hod.  387;  3  Burr.  1335;  4  id.  2494.    See  Desty's  Critu.  Law,  §  70  h. 

74.  Every  public  officer  who,  for  any  gratuity  or  re- 
ward, appoints  another  person  to  a  public  office,  or  per- 
mits another  person  to  exercise  or  discharge  any  of  the 
duties  of  his  office,  is  punishable  by  a  f)ne  not  exceeding 

.  five  thousand  dollars,  and,  in  addition  thereto,  forfeits 
h?a  office,  and  is  forever  disqualified  from  holding  any 
office  in  this  State. 

75.  Every  person  who  willfully  and  knowingly  in- 
trudes himself  into  any  public  office  to  which  he  has  not 
been  elected  or  appointed,  and  every  person  who,  having 
been  an  executive  officer,  willfully  exercises  any  of  the 
functions  of  his  office  after  his  term  has  expired,  and  a 
saccessor  has  been  elected  or  appointed  and  has  qualified, 
is  guilty  of  a  misdemeanor. 
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76.  Every  officer  whose  office  is  abolished  hy  law,  or 
who,  after  the  expiration  of  the  time  for  which  he  may  be 
appointed  or  elected,  or  after  he  has  resigned  or  been 
legally  removed  from  office,  willfully  and  unlawfully 
withholds  or  detains  from  his  successor,  or  other  person 
entitled  thereto,  the  records,  papers,  documents,  or  other 
writing  appertaining  or  belonging  to  his  office,  or  muti- 
lates, destroy^,  or  takes  away  the  same,  is  punishable  by 
imprisonment  in  the  State  prison  not  less  than  one  nor 
more  than  ten  yeats. 

77.  The  various  provisions  of  this  chapter  apply  to 
administrative  and  ministerial  officers,  in  the  same  man- 
ner as  if  they  were  mentioned  therein. 
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TITLE  VI. 
Of  Crimes  against  the  Legislative  Power. 

S  81.  Preyenting  tbe  meeting  of  tbe  Legislature. 

S  82.  Disturbing  the  Legislature  while  in  session. 

S  83.  Altering  draft  of  bill  or  resolution. 

S  84.  Altering  enrolled  copy  of  bill  or  resoliftion. 

S  85.  Giving  or  offering  bribes  to  members  of  the  Legislature. 

S  86.  deceiving  bribes  by  members  of  the  Legislature. 

S  87.  Witnesses  refusing  to  attend,  etc.,  before  the  Legislature. 

f  88.  Bribes  by  members  of  the  Legislature. 

S  89.  Lobbying. 

81.  Every  person  who  willfully,  and  by  force  or  fraud, 
prevents  the  Legislature  of  this  State,  or  either  of  the 
houses  composing  it,  or  any  of  the  members  thereof, 
from  meeting  or  organizing,  is  guilty  of  felony. 

82.  Every  person  who  willfully  disturbs  the  Legisla- 
ture of  this  State,  or  either  of  the  houses  composing  it, 
while  in  session,  or  who  commits  any  disorderly  conduct 
in  the  immediate  view  and  presence  of  either  house, 
tending  to  interrupt  its  proceedings  or  impair  the  respect 
due  to  its  authority,  is  guilty  of  a  misdemeanor. 

Legialative  bodies  have  inherent  power  to  punish  for  contempt  of 
their  rules  and  orders-6  Wheat  204:  7  id.  38;  1  McAr.  453;  1  Wood.  & 
M. 440l9  Johns.  395;  6  id.  337;  4  Pa.  L.  J.  220;  14  Gray,  226;  37  N.  H.  450. 
See  1  Kent,  236;  Cush.  L.  &  P.  of  Legis.  Assem.  533,  608,  625,  655; 
^Desty's  Grim.  Law,  §  73  d.  And  any  insult,  contumely,  threat,  or  vio- 
lence, or  imputation  of  bribery,  or  corruption,  is  an  net  of  contempt— 
6  Wheat.  204:  I  Wils.  299;  3  id.  188.  But  the  power  of  the  Legislature 
cannot  extend  beyond  the  session— 6  Wheat.  204 :  13  Md.  642. 

83.  Every  person  who  fraudulently  alters  the  draft  of 
any  bill  or  resolution  which  has  been  presented  to  either 
of  the  houses  composing  the  Legislature,  to  be  passed  or 
adopted,  with  intent  to  procure  it  to  be  passed  or  adopted 
"by  either  house,  or  certified  by  the  presiding  officer  of 
either  house,  in  language  different  from  that  intended  by 
such  house,  is  guilty  of  felony. 
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84.  Every  person  who  fraudulently  alters  the  enrolled 
copy  of  any  bill  or  resolution  which  has  been  passed  or 
adopted  by  the  Legislature  of  this  State,  with  intent  to 
procure  it  to  be  approved  by  the  governor,  or  certified  by 
the  secretary  of  state,  or  printed  or  published  by  the 
printer  of  the  statutes,  in  language  different  from  that  in 
which  it  was  passed  or  adopted  by  the  Legislature,  is 
guilty  of  felony. 

85.  Every  person  who  gives  or  offers  to  give  a  bribe  to 
any  member  of  the  Legislature,  or  to  another  person  for 
him,  or  attempts  by  menace,  deceit,  suppression  of  truth, 
or  any  corrupt  means,  to  influence  a  member  in  giving  or 
withholding  his  vote,  or  in  not  attending  the  house  or  any 
committee  of  which  he  is  a  member,  is  punishable  by  im- 
prisonment in  the  State  prison  not  less  than  one  nor  more 
than  ten  years. 

Griving  bribe  to  legislative  officers— Whart.  Prec.  1012. 

Offer  of  bribe.— It  is  as  much  a  crime  to  offer  a  bribe  as  to  take 
one— 33  N.  J.  L.  102;  6  Pac.  C.  L.  J.  1021.  The  offense  is  complete  when 
the  offer  is  made,  although  in  a  matter  not  in  the  power  of  the  of- 
ficer—33  N.  J.  L.  102.  The  attempt  is  sufficient,  even  though  the  offense 
benotcousumraated— 65111.  68;  36  Tex.  294.  See  14  Ala.  603;  4  Burr. 
2494;  2  Camp.  229;  2  Ld.  Raym.  1377.  And  without  tender  or  produc- 
tion of  the  money  offered— <S  Pac.  C.  L.  J.  1021 ;  1  Va.  Cas.  138.  See 
Desty's  Crim.  Law,  §  71  b. 

86.  Every  member  of  either  of  the  houses  composing 
the  Legislature  of  this  State  who  asks,  receives,  or  agrees 
to  receive  any  bribe,  upon  any  understanding  that  his 
official  vote,  opinion,  judgment,  or  action  shall  be  in- 
fluenced thereby,  or  shall  be  given  in  any  particular 
manner,  or  upon  any  particular  side  of  any  question 
or  matter  upon  which  he  may  be  required  to  act  in  his 
official  capacity,  or  gives,  or  offers,  or  promises  to  give 
any  official  vote  in  consideration  that  another  member  of 
the  Legislature  shall  give  any  such  vote,  either  upon  the 
same  or  another  question,  is  punishable  by  imprisonment 
in  the  State  prison  not  less  than  one  nor  more  than  four- 
teen years,  and  upon  conviction  thereof  shall,  in  addition 
to  said  punishment,  forfeit  his  office,  be  disfranchised. 


55  CRIMES  AGAINST  LEGISLATIVE  POWER.      §§  87-9 

and  forever  disqualified  from  holding  any  office  or  public 
trust.     [In  effect  April  6th,  1880.] 

Receiviag  bribe.— An  oflfer  by  an  ofBcer  to  receive  a  bribe  is  indict- 
able—65  HI.  88.    See  Desty's  Crim.  Law,  §  71  c. 

Contracts  for  contingent  compensation  for  obtaining  legislation,  or 
for  use  of  personal,  or  any  secret  or  sinister  influence  on  legislators,  or 
for  services  of  log-rolling,  are  void,  and  the  parties  thereto  are  indict- 
able for  misdemeanor— 16  How.  314;  37  Cal.  16S;  6  Dana,  366;  27  Mich. 
293;  54  Me.  250;  35  Mass.  472;  1  Aiken.  2(>4;  5  Watts  &  S.  315;  7  Watts, 
152;  14  N.  Y.  289;  18  Pick.  470;  8  Ala.  719;  2  Va.  Cas.  460. 

87.  Every  person  who,  being  summoned  to  attend  as 
witness  before  either  house  of  the  Legislature  or  any 
committee  thereof,  refuses  or  neglects,  without  lawful 
excuse,  to  attend  pursuant  to  such  summons;  and  every 
person  who,  being  present  before  either  house  of  the  Leg- 
islature or  any  committee  thereof,  willfully  refuses  to  be 
sworn,  or  to  answer  any  material  and  proper  question,  or 
to  produce,  upon  reasonable  notice,  any  material  and 
proper  books,  papers,  or  documents  in  his  possession  or 
under  his  control,  is  guilty  of  a  misdemeanor. 

88.  Every  member  of  the  Legislature  convicted  of  any 
crime  defined  in  this  chapter,  in  addition  to  the  punish- 
ment prescribed,  forfeits  his  office,  and  is  forever  disqual- 
ified from  holding  any  office  in  this  State. 

89.  Every  person  who  obtains,  or  seeks  to  obtain 
money  or  other  thing  of  value  from  another  person,  upon 
a  pretense,  claim,  or  representation  that  he  can  or  will 
improperly  influence  in  any  manner  the  action  of  any 
member  of  a  legislative  body  in  regard  to  any  vote  or 
legislative  matter,  is  guilty  of  a  felony.  Upon  the  trial  no 
person  otherwise  competent  as  a  witness  shall  be  excused 
from  testifying  as  such  concerning  the  offense  charged,  on 
the  grounds  that  such  testimony  may  criminate  himself, 
or  subject  him  to  public  infamy,  but  such  testimony  shall 
not  afterward  be  used  against  him  in  any  judicial  pro- 
ceeding, except  for  perjury  in  giving  such  testimony.  [In 
effect  April  6th,  1880.] 
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CHAPTER  I. 

BRIBERY  AND   CORRUPTION. 

Oivins  bribes  to  judges,  Jurors,  referees,  etc. 
Beceivlng  bribes  by  judicial  officers,  jurors,  etc. 
Extortion. 

Improper  attempts  to  influence  Jurors,  referees,  etc. 
Misconduct  of  jurors,  referees,  etc. 
Justice  or  constable  purcbasing  judgment. 
Officers  convicted  of,  disfranchised. 
Superintendent  of  printing,  interest  in  contracts,  etc. 
S  100.    Superintendent  of  printing,  collusion  in  furnishing  ms^ 
terials. 

92.  Every  person  who  gives  or  offers  to  give  a  bribe  to 
any  judicial  officer,  juror,  referee,  arbitrator,  or  umpire,  or 
to  any  person  who  may  be  authorized  by  law  to  hear  or  de- 
termine any  question  or  controversy,  with  intent  to  iuflu- 
ence  his  vote,  opinion,  or  decision  upon  any  matter  or 
question  which  is  or  may  be  brought  before  him  for  deci- 
sion, is  punishable  by  imprisonment  in  the  State  prison 
not  less  than  one  nor  more  than  ten  years. 

Bribery,  what  constitutes.— It  i.4  the  giving  or  receiving  of  any 
valuable  thing.  In  order  that  the  receiver  may  be  corruptly  Influenced 
thereby,  in  the  discharge  of  some  public  duty— 10  Iowa,  212.  See  Des- 
ty's  Crim.  Law,  §  71  a.  It  must  be  in  some  suit,  matter,  or  cause,  pend- 
ing or  brought  before  him— 2  Cal.  564 ;  14  Ala.  603. 

Judicial  officers.— The  statute  confines  the  offense  to  acting  moro 
favorably  to  one  side  than  the  other— 2  Cal.  564. 

Josticea  of  the  peace,  or  any  judicial  officer— 14  Ala.  603 ;  20  Y t.  9. 

Prosecuting  attorneys— 33  Ind.  ia9;  1  Ya.  Cas.  138;  14  Ala.  503;  Conf. 
38. 

Members  of  municipal  board— 33  K.  J.  L.  102. 

Offering  bribe.— The  offer  of  a  bribe  is  a  crime— 33  N.  J.  L.  102 ;  even 
thougb  the  offense  be  not  consummated— G.'i  111.  68;  86  Tex.  294.  See  14 
Ala.  603;  4  Burr.  2494;  2  Camp.  229;  2  Ld.  Rayni.  1377;  nor,  although  in 
a  matter  not  in  the  power  of  the  officer  to  cousummate— 33  N.  J.  L.  102 ; 
and  no  subsequent  act  of  the  officer  will  exculpate— 7  Tex,  Ct.  App. 
181.  When  a  party  knew  that  the  one  to  whom  he  offered  the  brlpe 
was  under  age,  the  offense  is  committed— i  Sawy.  481.  A  tender  or 
production  of  the  money  is  not  necessary— 6  Pac.  C.  L.  J.  1021 ;  1  Ya. 
Cas.  138.    See  Desty's  Crim.  Law,  §  71  b. 
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93.  Every  judicial  officer,  jaror,  referee,  arbitrator,  or 
umpire,  and  every  person  authorized  by  law  to  hear  or 
determioe  any  question  or  controversy,  who  asks,  re- 
ceives, or  agrees  to  receive,  any  bribe,  upon  any  agree- 
ment or  understanding  that  his  vote,  opinion,  or  decision 
upon  any  matter  or  question  which  is  or  may  be  brought 
before  him  for  decision,  shall  be  influenced  thereby,  is 
punishable  by  imprisonment  in  the  State  prison  not  less 
than  one  nor  more  than  ten  years. 

Accepting  bribe.~>It  is  bribery  to  seek  an  undue  reward  to  influence 
behavior  in  office— 4  Bl.  Com.  139;  and  an  offer  to  receiTO  a  bribe  is  in- 
dlctable— ^  111.  88.  To  make  a  case  of  bribery  actual  value— 54  Ind.  861 ; 
S.  C.  2  Am.  Cr.  B.  23. 

94.  Every  judicial  officer  who  asks  or  receives  any 
emolument,  gratuity,  or  reward,  or  any  promise  thereof, 
except  such  as  may  be  authorized  by  law,  for  doing  any 
official  act,  is  guilty  of  a  misdemeanor. 

Extortion.— No  fees  can  be  exacted  but  those  provided  by  law,  sane* 
tioned  by  the  court,  or  permitted  by  ancient  usage:  and  where  no  re- 
muneration is  provided,  the  officer  must  perform  the  duties  without 
11—3  Sawy.  473;  1  Serj?.  <&  B.  504;  1  Up.  Can.  Q.  B.  292;  16  id.  183.  See 
J>esty's  Crim.  Law,  §  b4  a,  b.   It  is  an  indictable  offense.   See  id.  85  a. 

95.  Every  person  who  corruptly  attempts  to  influence 
£k  juror,  or  any  person  summoned  or  drawn  as  a  juror,  or 
chosen  as  an  arbitrator,  or  umpire,  or  appointed  a  referee, 
in  respect  to  his  verdict  in,  or  decision  of  any  cause  or 
proceeding,  pending  or  about  to  be  brought  before  him, 
either — 

1.  By  means  of  any  communication,  oral  or  written, 
had  with  him  except  in  the  regular  course  of  proceedings; 

2.  By  means  of  any  book,  paper,  or  instrument  exhib- 
ited, otherwise  than  in  the  regular  course  of  proceedings; 

'  3.  By  means  of  any  threat,  intimidation,  persuasion,  or 
entreaty;  or, 

4.  By  means  of  any  promise,  or  assurance  of  any 
pecuniary  or  other  advantage; 

—is  punishable  by  fine  not  exceeding  five  thousand 
dollars,  or  by  imprisonment  in  the  State  prison  not  exceed- 
ing five  years.  [Approved  March  30th,  in  effect  July  1st, 
1874. 
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Embrmeary  is  an  attempt  to  corruptly  inflnence  •  Jury  or  Joror— S 
Bish.  C.  L.  6th  ed.  1 384;  2  Wbart.  C.  L.  8th  ed.  S  1858.  It  1b  not  a  crime 
at  cmnmon  law— 2  ner.  2SB.  A  witness  has  no  ri^ht  to  dellYer  a  paper 
to  a  jury,  without  directions  of  the  coiirt-<5  Cowen,  503. 

96.  Every  juror,  or  person  drawn  or  summoned  as  ^ 
juror,  or  chosen  arbitrator  or  umpire,  or  appointed  ref- 
eree, who  either— 

1.  Makes  any  promise  or  agreement  to  give  a  verdict 
or  decision  for  or  against  any  party;  or, 

2.  Willfully  and  corruptly  i>ermits  any  communication 
to  be  made  to  him,  or  receives  any. book,  paper,  instru- 
ment or  information  relating  to  any  cause  or  matter  pend- 
ing before  him,  except  according  to  the  regular  course  of 
proceedings; 

—is  pumshable  by  fine  not  exceeding  five  thousand  dol- 
lars, or  by  imprisonment  in  the  State  prison  not  exceed- 
ing five  years.  [Approved  March  90th,  in  effect  July  1st, 
1874.] 

97.  Every  justice  of  the  peace  or  constable  of  the  same 
township  who  purchases  or  is  interested  in  the  purchase 
of  any  judgment  or  part  thereof  on  the  docket  of,  or  on 
any  docket  in-  i>os8ession  of,  such  justice,  is  guilty  of  a 
misdemeanor. 

98b  Every  ofiScer  convicted  of  any  crime  defined  in 
this  chapter,  in  addition  to  the  punishment  prescribed, 
forfeits  his  office,  and  is  forever  disqualified  from  holding 
any  office  in  this  State. 

99.  The  superintendent  of  state  printing  shall  not, 
daring  his  continuance  in  office,  have  any  interest,  direct- 
ly or  indirectly,  in  any  printing  of  any  kind,  or  in  any 
binding,  engraving,  or  lithographing,  or  in  a  contract  for 
furnishing  paper  or  other  printing-stock  or  material  con- 
nected with  the  State  printing;  and  any  violation  of  these 
provisions  shall  subject  himi  on  conviction  before  a  court 
of  competent  jurisdiction,  to  imprisonment  in  the  State 
prison  for  a  term  of  not  less  than  two  years  nor  more 
than  five  years,  and  a  fine  of  not  less  than  one  thousand 
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dollars  nor  more  than  three  thousand  dollars,  or  by  both 
8uch  fine  and  imprisonment.    [In  effect  April  1st,  1878.] 

100.  If  the  said  superintendent  of  state  printing  shall 
corruptly  collude  with  any  person  or  persons  furnishing 
paper  or  materials,  or  bidding  therefor,  or  with  any  other 
person  or  persons,  or  have  any  secret  understanding  with 
him  or  them,  by  himself  or  through  others,  to  defraud  the 
State,  or  by  which  the  State  shall  be  defrauded  or  made 
to  sustain  a  loss,  contrary  to  the  true  intent  and  meaning 
of  this  act,  he  shall,  upon  conviction  thereof,  in  any  court 
of  competent  jurisdiction,  forfeit  his  oiBce,  and  be  subject 
to  imprisonment  in  the  State  prison  for  a  term  of  not  less 
than  two  years,  and  to  a  line  of  not  less  than  one  thou- 
sand dollars  nor  more  than  three  thousand  dollars,  or 
both  such  fine  and  imprisonment.  [In  effect  April  Srd, 
1876.1 
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CHAPTER  n. 

RESCUBS. 

$  101.   BescniBff  prisoners. 

S  103.   Betaking  goods  from  custody  of  officer. 

XOX.  IBvery  person  who  rescues  or  attempts  to  rescue, 
or  aids  another  person  in  rescuing  or  attempting  to  rescue, 
any  prisoner  from  any  prison,  or  from  any  officer  or  per- 
son liaving  him  in  lawful  custody,  is  punishable  as  fol- 
lo'ws: 

1.  If  such  prisoner  was  in  custody  upon  a  conviction  of 
felony  punishable  with  death:  by  imprisonment  in  the 
State  prison  not  less  than  one  nor  more  than  fourteen 
years. 

2.  If  such  prisoner  was  in  custody  upon  a  conviction  of 
any  other  felony:  by  imprisonment  in  the  State  prison 
not  less  than  six  months,  nor  more  than  five  years. 

3.  If  such  prisoner  was  In  custody  upon  a  charge  of  fel- 
ony: hy  a  fine  not  exceeding  one  thousand  dollars,  and 
imprisonment  in  the  county  jail  not  exceeding  two  years. 

4.  If  such  prisoner  was  in  custody  otherwise  than  upon 
Sk  charge  or  conviction  of  felony :  by  fine  not  exceeding 
£ire  hundred  dollars,  and  imprisonment  in  the  county  jail 
not  exceeding  six  months. 

BescTie  is  the  violent  delivery  of  a  prisoner  from  lawful  cnstody- 
31  Wend.  609;  see  4  BI.  Com.  131;  even  though  the  prisoner  takes  no 
:part  in  the  vlolence^T.  Charlt.  13;  see  119  Mass.  217.  It  must  not  be 
Zrom  accident,  or  to  avert  threatened  danger— see  1  Boss.  Cr.9th  ed. 
SB*.  The  imprisonment  most  be  prima  facie  justifiable— 1  Dutch.  209 ; 
See  7  Conn.  792.   There  must  be  knowledge  by  the  rescuer  that  the 

Srisoner  was  under  arrest— 26' Md.  199.  If  unsuccessful,  it  may  be  in- 
licted  as  an  attempt— 15  Me.  100. 

102.  Every  person  who  willfully  injures  or  destroys, 
or  takes' or  attempts  to  take,  or  assists  any  person  in  tak- 
ing or  attempting  to  take,  from  the  custody  of  any  officer 
ox  person,  any  personal  property  which  such  officer  or 
prison  has  in  charge  under  any  process  of  law,  is  guilty 
of  a  misdemeanor. 

PXir.  CODB.— o. 
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CHAPTER  ni. 

ESCAPES,    AND  AIDING  THEREIN. 

S  105.  Escapes  from  State  prison. 

§  106.  Attempt  to  escape  from  State  prison. 

S  107.  Escapes  from  other  than  State  prison. 

S  108.  Officers  suffering  convicts  to  escape. 

S  109.  Assisting  prisoner  to  escape. 

S  110.  Carrying  into  prison  things  useful  to  aid  lu  an  qscape. 

§  111.  Expense  of  trial  for  escape. 

105.  Every  prisoner  confined  in  the  State  prison  for  i 
term  less  than  for  life,  who  escapes  therefrom,  is  pnnisi 
able  by  imprisonment  in  the  State  prison  for  a  term  eqi 
in  length  to  the  term  ho  was  serving  at  the  time  of  sue! 
escape;  said  second  term  of  imprisonment  tocommenc 
from  the  time  he  would  otherwise  have  been  discharf 
from  said  prison.     [In  effect  April  16th,  1880.] 

106.  Every  prisoner  confmed  in  the  State  prison  for : 
term  less  than  for  life,  who  attempts  to  escape  from  snc| 
prison,  is  guilty  of  a  felony,  and,  on  conviction  thereof] 
the  term  of  imprisonment  therefor  shall  commence  froi 
the  time  such  convict  would  otherwise  have  been 
charged  from  said  prison.    [In  effect  April  16th,  1880.] 

107.  Every  prisoner  confined  in  any  other  prison  tl 
the  State  prison,  who  escapes  or  attempts  to  escape  th( 
from,  is  guilty  of  a  misdemeanor. 

Escapoiwhat  constitntes^see  Dcsty's  Crim.  Law,  §  77  a. 
Liability  of  party  escaping— see  Desty's  Crim.  Law,  §  77 1>. 
Prison  breach,  construed— see  Desty's  Crim.  Law,  §  78  a. 

108.  Every  keeper  of  a  prison,  sheriff,  depaty  sherif 
constable,  or  jailer,  or  person  employed  afl  a  guard,  who 
fraudulently  contrives,  procures,   aids*  connives  at, 
voluntarily  permits  the  escape  of  any  prisoner  in  custody^ 
is  punishable  by  imprisonment  in  the  State  prison  nc 


G3  ESCAPES,  AND  AIDING  THBSEIN.      §§  109-11 

exceeding  ten  years,  and  fine  not  exceeding  ten  thousand 
dollars. 
Permitting  escape,  liability  f oiv-see  Dcsty's  Crim.  Law,  §  80  a. 

109.  Every  person  who  willfully  assists  any  prisoner 
confined  in  any  prison,  or  in  the  lawful  custody  of  any 
officer  or  x)erson,  to  escape,  or  in  an  attempt  to  escape 
from  such  prison  or  custody,  is  punishable  as  provided  in 
section  one  hundred  and  eight  of  this  Code. 

Liability  of  party  aiding  escape— see  Desty's  Crim.  Law.  §  79  a. 

110.  Every  person  who  carries  or  sends  Into  a  prison 
anything  useful  to  aid  a  prisoner  in  making  his  escape, 
with  intent  thereby  to  facilitate  the  escape  of  any  pris- 
oner confined  therein,  is  punishable  as  provided  in  sec- 
tion one  hundred  and  eight  of  this  Code. 

Conveying  articles  into  jail  to  aid  an  escape  is  a  substantive  offense 
—3  Tex.  Ct.  AlJp.  653;  7  id.  023. 

Assisting  to  break  prison  renders  tbe  party  assisting  an  accessory 
—119  Mass.  297;  15  Me.  100;  ft  Johns.  70;  Russ  &  R.  C.  C.458;  1  Car.  &  U. 
250.  Soof  conveying  instruments  to  enable  him  to  break  jail— see  4 151. 
Com.  33 :  as  a  crowbar— Law  B.  1  C.  C.  27 ;  but  a  wife  is  not  liable  if  tlio 
Instrument  was  procured  by  his  directions— 1  Car.  &  P.  ilG,  note.  In 
a  trial  for  aiding  a  prisoner  to  escape,  another  prisoner  escaping  by 
the  same  means  Is  not  aparticeps  crtminis—'i  Tex.  Ct.  App.  533. 

111.  "Whenever  a  trial  shall  be  had  of  any  person  un- 
der any  of  the  provisions  of  sections  one  hundred  and 
five  and  one  hundred  and  six  of  this  Code,  and  whenever 
a  convict  in  the  State  prison  shall  be  tried  for  any  crime 
committed  therein,  the  county  clerk  of  the  county  where 
such  trial  is  had  shall  make  out  a  statement  of  all  the 
costs  incurred  by  the  county  for  the  trial  of  such  case, 
and  of  guarding  and  keeping  such  convict,  properly  cer- 
tified to  by  a  superior  judge  of  said  county,  which  state- 
ment shall  be  sent  to  the  board  of  State  prison  directors 
for  their  approval ;  and  after  such  approval,  said  board 
shall  cause  the  amount  of  such  costs  to  be  paid  out  of  the 
money  appropriated  for  the  support  of  the  State  prison,  to 
the  county  treasurer  of  the  county  where  such  trial  was 
had.    [In  effect  April  Gth,  1880.] 
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CHAPTER  IV. 

FOBOING,    STEALIITG,    MUTILATING,    AND   FALSIPYUTa    JUDI- 
CIAL AND  PUBLIC  BECOBDS  AND  DOCUMENTS. 

S  113.  Larceny,  destruction,  etc.,  of  records  by  officers 

§  114.  Larceny,  destruction,  etc.,  of  records  by  others. 

§  115.  Offering  false  or  forged  instruments  to  be  recordtsd. 

S  116.  Adding  names,  etc.,  to  jury  lists. 

§  117.  Falsifying  jury  lists,  etc. 

113.  Every  officer  having  the  custody  of  any  record, 
map,  or  hook,  or  of  any  paper  or  proceeding  of  any  court, 
Hied  or  deposited  in  any  puhlic  office,  or  placed  in  his 
hands  for  any  purpose,  who  is  guilty  of  stealing,  willfully 
destroying,  mutilating,  defacing,  altering  or  falsifying, 
removing  or  secreting  the  whole  or  any  part  of  such 
record,  map,  hook,  paper,  or  proceeding,  or  who  permits 
any  other  person  so  to  do,  is  punishahle  hy  imprisonment 
in  the  State  prison  not  less  than  one  nor  more  than  four- 
teen years. 

Forgery  of  records.— Prejudice  to  others  is  sufficient,  even  If  con* 
tingeut  aud  remote;  erasure  or  mutilation  of  a  record  may  be  deemed 
a  forgery— 27  Iowa,  420;  10  Mass.  34. 

114.  Every  person  not  an  officer  such  as  is  referred  to 

in  the  preceding  section,  who  is  guilty  of  any  of  the  acts 

specified  in  that  section,  is  punishahle  hy  imprisonment 

in  the  State  prison  not  exceeding  five  years,  or  in  a  county 

jail  not  exceeding  one  year,  or  hy  a  fine  not  exceeding  one 

hundred  dollars,  or  by  both. 

Erasure  or  mutilation  of  a  record  may  be  deemed  foiareiy- 27 
Iowa,  420;  10  Mass.  34;  but  not  to  obliterate  a  receipt  from  a  bond— 6 
Ired.  7J;  or  an  indorsement  from  a  note— 1  Aiken,  311;  but  it  Is  forgery 
fraudulently  to  alter  the  sum  in  a  note— 4  N.  H.  4d5:  15  Ohio  St.  455; 
'20  Iowa,  541 ;  Buss.  &  B.  C.  G.  101 ;  7  Car.  &  F.  669.  It  is  forgery  at  com- 
mon law  to  alter  or  falsify  any  judicial  or  executive  record,  writ,  or- 
der, or  deposition— 2  Mass.  136;  0  HllJ,  490;  50  Me.  409:  6  Car.  &  P.  129; 
5  id.  160;  2  East  P.  C.  862;  2  Sid.  71 ;  but  not  political  documents  of  no 
legal  effect— 30  La.  An.  557.    See  Desty's  Crim.  Law,  tit.  Fobobr-t. 
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115.  Every  person  who  knowingly  procures  or  offers 
any  false  or  forged  instrument  to  be  filed,  registered,  or 
recorded  in  any  public  office  within  this  State,  which  in- 
strument, if  genuine,  might  be  filed,  or  registered,  or  re- 
corded under  any  law  of  this  State,  or  of  the  United 
States,  is  guilty  of  felony. 

Fatting  a  forged  deed  on  record— 27  Mich.  387 ;  3  Abh.  App.  Dec.  441. 

116.  Every  person  who  adds  any  names  to  the  list  of 
persons  selected  to  serve  as  jurors  for  the  county,  either 
by  placing  the  same  in  the  jury-box,  or  otherwise,  or  ex- 
tracts any  name  therefrom,  or  destroys  the  jury-box,  or 
any  of  the  pieces  of  paper  containiDg  the  names  of  jurors, 
or  mutilates  or  defaces  such  names  so  that  the  same  can- 
not be  read,  or  changes  such  names  on  the  pieces  of  pa- 
per, except  in  cases  allowed  by  law,  is  guilty  of  a  felony. 
[Approved  March  30th,  in  effect  July  1st,  1874.] 

117.  Every  officer  or  person  required  by  law  to  certify 
to  the  list  of  persons  selected  as  jurors,  who  maliciously, 
corruptly,  or  willfully  certifies  to  a  false  or  incorrect  list, 
or  a  list  containing  other  names  than  those  selected,  or 
who,  being  required  by  law  to  write  down  the  names 
placed  on  the  certified  lists  on  separate  pieces  of  paper, 
does  not  write  down  and  place  in  the  jury-box  the  same 
names  that  are  on  the  certified  list,  and  no  more  and  no 
less  than  are  on  such  lists,  is  guilty  of  a  felony. 
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CHAPTER  V. 

FEBJUBY  AND  SUBOBNATION  OF  PEBJCBY. 

S 118.  Perjury  defined. 

S  119.  Oath  defined. 

S  120.  Oath  of  office. 

§  121.  Irregularity  in  administering. 

§  122.  Incompetency  of  witness  no  defense. 

S  123.  Knowledge  of  materiality  of  testimony  not  necessary. 

S  124.  Making  depositions,  etc.,  when  deemed  complete. 

9  125.  Statement  of  that  which  one  does  not  know  to  bo  true. 

S  126.  Punishment  of  perjury. 

£  127.  Subornation  of  perjury. 

S  128.  Procuring  the  execution  of  innocent  persons. 

118.  Every  person  who,  having  taken  an  oath  that  he 
will  testify,  declare,  depose,  or  certify  truly  before  any- 
competent  tribunal,  officer,  or  person,  in  any  of  the  cases 
in  which  such  an  oath  may  by  law  be  administered,  will- 
fully and  contrary  to  such  oath  states  as  true  any  mate- 
rial matter  which  he  knows  to  be  false,  is  guilty  of  perjury. 

Perjury,  is  the  willful  and  corrupt  swearing  to  a  matter  of  fact 
which  the  party  has  no  probable  cause  for  believing,  or  that  he  does  not 
know  at  the  time  to  be  true— see  Desty's  Crim.  Law,  S  75  a;  or  where 
he  swears  that  he  "  thought "  or  "  believed  "  a  fact,  when  in  tmth  lie 
thought  and  believed  otherwise— Phill.  (N.  C.)  312;  10  Q.  B.  670;  1 
LeacD,  327;  but  see  2  Low.  233;  1  Sprague,  558;  Bald.  370;  or  where  he 
swears  to  a  fact  he  did  not  know  to  be  true— 2  Bost.  L.  R.  178:  17  K.  H. 
873 ;  or  to  swear  corniptly  that  he  is  ignorant  of  a  certain  fact— 6  Y erg^. 
211 ;  I  Sprague,  558.  The  oath  must  bo  taken  with  deliberation,  and  uot 
through  surprise,  inadvertence,  or  a  bona  fde  mistake  as  to  facts — 
see  Desty's  Crlm.  Law,  §  75  b ;  or  rashly  or  Inconsiderately,  according 
to  bellef-4  Dall.  372;  5  Gray,  78;  41  Md.  425;  48  Ga.  170;  7  Car.  A  P.  17; 
11  Q.B.  1028;  SO  If  the  oath  be  honest,  and  is  taken  under  advice  of 
counsel,  It  is  not  perjury— 6  McLean,  409;  42  Iowa,  205;  5  McLean,  573; 
1  Morris,  20. 

Oath  to  be  lawfully  administered— see  Desty's  Crim.  Law,  S  75  c; 
before  competent  parties— Id.  §  75  d;  in  a  judicial  proceeding— id.  §  75  f; 
or  other  proceedings— Id.  §  76  g. 

Matter  sworn  to,  must  be  material— see  Desty's  Crim.  Law,  $S  75  hrU 

Evidence— The  complaint  is  admissible  to  show  the  pendency  of  the 
case  in  which  the  perjury  Is  alleged  to  have  been  commltted--54  Cal. 
528.  The  evidence  of  ono  witness  Is  not  sufficient  to  convict;  it  most 
be  something  more  than  sufficient  to  counterbalance  the  oath  of  the 
prisoner— 14 Peters,  430;  S.  0. 1  Green  C.  R.  67;  67  Mo.  252;  S.  C.  1  Am. 
Cr.  B.  502. 
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119.  Tbe  term  ''oath/'  as  used  in  the  last  section,  in- 

clades  an  affirmation,  and  every  other  mode  authorized 

by  law  of  attesting  the  truth  of  that  %yhich  is  stated. 

Form  of  oath.— Tbe  form  of  oath  Is  merely  directory— 11  Allen,  243. 
It  is  Immaterial,  except  that  it  must  be  such  as  tbe  witness  believes  is 
binding— 12  Mass.  274:  2  Hawks,  458;  2  Murpb.  320;  3  id.  153;  1  Rob. 
(Ya.)  729;  2  id.  795;  8  Wend.  636;  2  Brod.  &  B.  233.  See  Desty's  Crim. 
Law,  §  76  e. 

120.  So  much  of  an  oath  of  office  as  relates  to  the  fu- 
ture performance  of  official  duties  is  not  such  an  oath  a» 
is  intended  by  the  two  preceding  sections. 

Official  oath.— Perjury  does  not  include  future  facts  or  contingen- 
cies—3  Zab.  49. 

121.  It  is  no  defense  to  a  prosecution  for  perjury  that 

the  oath  was  administered  or  taken  in  an  irregular  mau- 

ner. 

Irregular  mode.— Perjury  may  be  committed,  althoujiifh  the  person 
was  improperlv  sworn— 1  Dev.  263;  10  Ohio,  220;  10  Johns.  167;  4  fleld. 
67.  So  it  may  be  administered  on  a  common-prayer  book— 2  Kerr,  176; 
or  on  Watts'  Psalms  and  Hymns— 4  Seld.  67;  and  kissing  tbe  book  may 
be  omitted- 1  Craw.  &  D.  199. 

122.  It  is  no  defense  to  a  prosecution  for  perjury  that 
the  accused  was  not  competent  to  give  the  testimony,  dep- 
osition, or  certificate  of  which  falsehood  is  alleged.  It  is 
sufficient  that  he  did  give  such  testimony  or  make  such 
deposition  or  certificate. 

Competencyor  incompetency  of  witness  is  immaterial— 10  Johns. 
167;  10  Ohio.  220;  3  Yeates,  414;  or  that  the  false  testimony  be  inad- 
missible—23  N.  Y.  85;  9  Cox  C.  C.  105. 

123.  It  is  no  defense  to  a  prosecution  for  perjury  that 
the  accused  did  not  know  the  materiality  of  the  false 
statement  made  by  him;  or  that  it  did  not,  in  fact,  affect 
the  proceeding  in  or  for  which  it  was  made.  It  is  suffi- 
cient that  it  was  material,  and  might  have  been  used  to 
affect  such  proceeding. 

124.  The  making  of  a  deposition  or  certificate  is 
deemed  to  be  complete,  within  the  provisions  of  this  chap- 
ter, from  the  time  when  it  is  delivered  by  the  accused  to 
any  other  person,  with  the  intent  that  it  be  uttered  or 
liublished  as  true. 
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125.  An  unqualiiied  statement  of  that  which  one  does 
not  know  to  be  true  is  equivalent  to  a  statement  of  that 

which  one  knows  to  be  false. 

Want  ot  knowledge.— A  false  statement  of  a  fact  which  he  did  not 
know  at  the  time  to  be  tnie,  is  perjury— 2  Bost.  L.  R.  177;  17  N.  H.  373; 
6  Pa.  St.  170;  6  Blnu.  249;  21  N.  Y.  238:  or  of  which  he  has  uo  knowl- 
edge, 3  Parker  Cr.  R.  511 ;  Hetley,  97. 

126.  Perjury  is  punishable  by  imprisonment  in  the 
State  prison  not  less  than  one,  nor  more  than  fourteen 
years. 

127 .  Every  person  who  willfully  procures  another  per- 
son to  commit  perjury  is  guilty  of  subornation  of  per- 
jury, and  is  punishable  in  the  same  manner  as  he  would 

be  if  personally  guilty  of  the  perjury  so  procured. 
Subornation  of  perjury  is  the  procurlnfif,  Instigating,  Inciting,  or 


must  be  iu  a  pending  proceeding— 69  Me.  218;  S.  C.  2  Am.  Crr^  650;  8 
Barb.  545.    See  Destrs  Crim.  Law,  §  75  j. 

128.  Every  person  who,  by  willful  perjury,  or  suborna- 
tion of  perjury,  procures  the  conviction  and  execution  of 
any  innocent  person,  is  punishable  by  death. 

Orimen  falsi  includes  the  offense  of  attempting  to  secure  the  ccm- 
yiction  of  another  and  innocent  person  for  a  crime  which  he  has  blm- 
self  committed— 29  Ohio  St.  351. 
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CHAPTER   VI. 

FALSIFYING  EYIDENCS. 

$  132.  Offering  fa]se  evidence. 

§  133.  Deceiving  a  witness. 

§  134.  Preparing  false  evidence. 

§  135.  Destroying  evidence. 

S  136.  Preventing  or  dissuading  witness  from  attending. 

S  1^.  Bribing  witnesses. 

§  138.  Receiving  or  offering  to  receive  bribes. 

132.  Every  person  who,  upon  any  trial,  proceeding;, 
inquiry,  or  investigation  whatever,  authorized  or  permit- 
ted by  law,  offers  in  evidence,  as  genuine  or  true,  any  book, 
paper,  document,  tecord,  or  other  instrument  in  writing, 
knowing  the  same  to  have  been  forged,  or  fraudulently 
altered  or  antedated,  is  guilty  of  felony. 

Falsifying  evidence—see  2  Har.  (Del.)  288;  14  Md.  30. 

133.  Every  person  who  practices  any  fraud  or  deceit 
or  knowingly  makes  or  exhibits  any  false  statement,  rep- 
resentation, token,  or  writing,  to  any  witness,  or  person 
about  to  be  called  as  a  witness  upon  any  trial,  proceeding, 
inquiry,  or  investigation  whatever,  authorized  by  law, 
with  intent  to  affect  the  testimony  of  such  witness,  ia 
guilty  of  a  misdemeanor. 

134.  Every  person  guilty  of  preparing  any  false  oi 
ante-dated  book,  paper,  record,  instrument  in  writing,  ot 
otber  matter  or  thing,  with  intent  to  produce  it,  or  allow 
it  to  be  produced  for  any  fraudulent  or  deceitful  purpose, 
as  genuine  or  true,  upon  any  trial,  proceeding,  or  inquiry 
whatever,  authorized  by  law,  is  guilty  of  felony. 

Fabrication  of  evidence— 2  Hill,  282;  10  Clark.  <fe  F.  154;  2  East^62; 
5  Term.  Bep.  619;  2  Show.  1.  See  2  Wliart.  C.  L.  8th  ed.  ^  1334;  2  East 
P.  C.  821. 

135.  Every  person  who,  knowing  that  any  book,  pa- 
per, record,  instrument  in  writing,  or  other  matter  ot 
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tiling,  is  about  to  be  produced  in  evidence  upon  any  trial, 
inquiry,  or  investigation  whatever,  authorized  by  law, 
willfully  destroys  or  conceals  the  same,  with  intent  there- 
by to  prevent  it  from  being  produced,  is  guilty  of  a  misde- 
meanor. 

136.  Every  person  who  willfully  prevents  or  dissuades 
any  person  who  is  or  may  become  a  witness,  from  attend- 
ing upon  any  trial,  proceeding,  or  inquiry,  authorized  by 
law,  is  guilty  of  a  misdemeanor. 

Dissuading  witness  from  attendlng-S  Har.  (Del.)  562;  20  Vt.9;  14 
Gray,  87;  1  Strange,  012;  8  Mod.  33&. 

137.  Every  person  who  gives,  or  offers,  or  promises  to 
give;  to  any  witness,  or  person  about  to  be  called  as  a 
witness,  any  bribe,  upon  any  understanding  or  agreement 
that  the  testimony  of  such  witness  shall  be  thereby  influ- 
enced, or  who  attempts  by  any  other  means  fraudulently 
to  induce  any  person  to  give  false  or  withhold  true  testi- 
mony, is  guilty  of  a  felony.  [Approved  March  30th,  in 
effect  July  1st,  1874.] 

138.  Every  person  who  is  a  witness,  or  is  about  to  be 
called  as  such,  who  receives  or  offers  to  receive,  any 
bribe,  upon  any  understanding  that  his  testimony  shall  be 
influenced  thereby,  or  that  he  will  absent  himself  from 
the  trial  or  proceeding  upon  which  his  testimony  is  re- 
quired, is  guilty  of  a  felony.  [Approved  March  30th,  in 
effect  July  1st,  1874.] 
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CHAPTER  VII. 

0T91SB  OFFENSES  AGAINST  PUBLIC  JUSTICE. 

S  142.  Officer  refusing  to  arrest  parties  charged  with  crime. 

S  143.  Public  administrator,  neglect  or  violation  of  duty  by. 

5  144.  Receiving  fee  for  services  in  arresting  fugitives. 

§  149.  Delaying  to  take  person  arrested  before  a  magistrate. 

$  146.  Making  arrests,  etc.,  without  lawful  authority. 

S  147.  Inhumanity  to  prisoners. 

S  148.  Resisting  public  officers  in  the  discliarge  of  their  duties. 

S  149.  Assault,  etc.,  by  officers,  under  color  of  authority. 

S  150.  Refusing  to  aid  officers  in  arrest,  etc. 

S  151.  Taking  extra-judicial  oaths. 

§  152.  Administeriim;  extra-judicial  oatlis. 

§  153.  Compounding  crimes. 

S  154.  Debtor  fraudulently  concealing  his  property. 

S  155.  Defendant  fraudulently  concealing  his  property. 

S  156.  Fraudulent  pretenses  relative  to  birth  of  infant. 

S  157.  Substitutingone  child  for  another. 

S  158.  Common  barratry  defined.    How  punished. 

S  159.  What  proof  is  required. 

S  160.  Misconduct  by  attorneys. 

S  161.  Buying  demands  or  suit  by  an  attorney. 

S  162.  Attorneys  forbidden  to  defend  prosecutions  -carried  on  by 

their  partners  or  formerly  by  tliemseives. 

§163.  Limitation  of  preceding  section. 

S  164.  Grand  juror  acting  after  challenge  has  been  allowed. 

S  165.  Bribing  boards  of  supervisors,  etc. 

S  166.  Criminal  contempts. 

S  167.  False  certificates  by  public  officers. 

S  168.  Disclosing  fact  of  indictment  having  been  found. 

5  169.  Disclosing  what  transpired  before  the  grand  jury. 

S  170.  Maliciously  procuring  search  warrant. 

S  171.  Unauthorized  communication  with  convict. 

§  172.  Keeping  liquor  within  two  miles  of  State  prison. 

S  173.  Importing  foreign  convicts. 

S  174.  Bringing  Chinese  into  the  State. 

S  175.  Separate  and  distinct  prosecution. 

S  176.  Omission  of  duty  by  public  officer. 

S  17i.  Offense  for  which  no  penalty  is  prescribed. 

S  178.  Officers  of  corporations  not  to  employ  Chinese. 

S  179.  Corporations  not  to  employ  Chinese. 
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142.  Every  sheriff,  coroner,  keeper  of  a  jail,  constable, 
or  other  peace  officer,  who  willfully  refuses  to  receive  or 
arrest  any  person  charged  with  a  criminal  offense,  is  pun- 
ishable by  fine  not  exceeding  five  thousand  dollars,  and 
imprisonment  in  the  county  jail  not  exceeding  five  years. 

Negligence  of  a  pablic  duty  is  an  indictable  offense,  althonsrli  no 
mischief  accrued  therefrom— 2  Gold.  181 ;  1  Bay,  316;  3  Bosh,  39;  4  id. 
331;  lYeates,419;  Conf.  Rep.38. 

143.  Every  person  holding  the  office  of  public  adminis- 
trator, who  willfully  refuses  or  neglects  to  perform  the 
duties  thereof,  or  who  violates  any  provision  of  law  relat- 
ing to  his  duties  or  the  duties  of  his  office,  for  which  some 
other  punishment  is  not  prescribed,  is  punishable  by  fine 
not  exceeding  five  thousand  dollars,  or  imprisonment  in 
the  county  jail  not  exceeding  two  years,  or  both. 

144  Every  person  who  violates  any  of  the  provisions- 
of  section  one  thousand  five  hundred  and  fifty-eight  is 
guilty  of  a  misdemeanor. 

145.  Every  public  officer  or  other  person,  havin^^  ar- 
rested any  person  upon  a  criminal  charge,  who  willf  ally 
delays  to  take  such  person  before  a  magistrate  having 
jurisdiction,  to  take  his  examination,  is  guilty  of  a  mis- 
demeanor. 

146.  Every  public  officer,  or  person  pretending  to  be 
a  public  officer,  who,  under  the  pretense  or  color  of  any 
process  or  other  legal  authority,  arrests  any  person  or  de- 
tains him  against  his  will,  or  seizes  or  levies  upon  any 
property,  or  dispossesses  any  one  of  any  lands  or  tene- 
ments, without  a  regular  process  or  other  lawful  authority 
therefor,  is  guilty  of  a  misdemeanor. 

147.  Every  officer  who  is  guilty  of  willful  inhumanity 
or  oppression  toward  any  prisoner  under  his  care  or  in 
his  custody,  is  punishable  by  fine  not  exceeding  two 
thousand  dollars,  and  by  removal  from  office. 

148.  Every  person  who  willfully  resists,  delays,  or  ob- 
structs any  public  officer,  in  the  discharge  or  attempt  to 
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discharge  any  duty  of  his  office,  when  no  other  punish- 
ment is  prescribed,  is  punishable  by  fine  not  exceedinif 
five  thousand  dollars,  and  imprisonment  in  the  county 
jail  not  exceeding  five  years. 

Resisting  officer.— To  constltate  the  offense,  tbe  officer  must  be  tmr 
thorized  to  execute  the  process,  and  the  process  must  hel^al— 2  Gale 
A;  D.  961 ;  6  Gray,  354;  1  Denlo,  .574;  13  Met.  233:  6  Bam.  A;  0. 38;  1  Car. 
A  K.  4e»;  1  Leach,  516:  U  Price,  235.  The  official  acts  of  an  officer  de 
facto  are  valid  so  far  as  the  rights  of  the  public  or  of  the  persons  are 
concerned— 12  Ala.  840;  21  Ga.  217.  There  niust  be  some  overt  act— 39 
Conn.  244;  S.  C.  1  Green  C.  B.  296;  but  a  blow  is  not  necessary— 36  Ala. 
273;  44  Yt.  636.  Remonstrance  is  not  resistance— 3  Brewst.  343;  see  41 
Ga.  507;  nor  Is  refusal  to  obey  an  officer  an  indictable  resistance— 43 
Md.  490;  26  Ohio  St.  196:  37  Wis.  195;  43  Tex.  329.  Violence  against  the 
officer  is  necessary^d  wash.  C.  C.  835.  See  Desty's  Crim.  Law,  §  76  a. 

149.  Every  public  officer  who,  under  color  of  authority, 
without  lawful  necessity,  assaults  or  beats  any  i>erson,  is 
punishable  by  fine  not  ezceeding  five  thousand  dollars, 
and  imprisonment  in  the  county  jail  not  exceeding  five 

years. 

ABsaults  by  officers.— Where  a  parish  officer,  against  the  will  of  a 
pauper,  cut  off  her  hair— 4  Car.  ft  P.  239;  see  6  Jur.  243;  or  where  an 
almS'house  keeper  applied  unnecessarily  severe  chastisement— 34  Conn. 
132.    See  77  N.  C.  494. 

150.  Every  male  person  above  eighteen  years  of  age 
who  neglects  or  refuses  to  join  the  posse  comitatus  or 
power  of  the  county,  by  neglecting  or  refusing  to  aid  and 
assist  in  taking  or  arresting  any  person  against  whom 
there  may  be  issued  any  process,  or  by  neglecting  to  aid 
and  assist  in  retaking  any  person  who,  after  being  arrested 
or  confined,  may  have  escaped  from  such  arrest  or  impris- 
onment, or  by  neglecting  or  refusing  to  aid  and  assist  in 
preventing  any  breach  of  the  peace,  or  the  commission  of 
any  criinin?J  offense,  being  thereto  lawfully  required  by 
any  sheriff,  deputy  sheriff,  coroner,  constable,  judge,  or 
justice  of  the  peace,  or  other  officer  concerned  in  the  ad- 
ministration of  justice,  is  punishable  by  fine  of  not  less 
than  fifty  nor  more  than  one  thousand  dollars. 

151.  Repealed.  [Approved  March  30th,  in  effect  July 
Ist,  1874.] 

152.  Bepealed.  [Approved  March  30th,  in  effect  July 
1st,  1874.] 

Pew.  Codb.— T. 
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153.  Every  person  who,  having  knowledge  of  tbe  ac- 
tual commission  of  a  crime,  takes  money  or  property  of 
another,  or  any  gratuity  or  reward,  or  any  engagement  or 
promise  thereof,  upon  any  agreement  or  understanding  to 
compound  or  conceal  such  crime,  or  to  abstain  from  any 
prosecution  thereof,  or  to  withhold  any  evidence  thereof, 
except  in  the  cases  provided  for  by  law  in  which  crimes 
may  be  compromised  by  leave  of  court,  is  punishable  as 
follows : 

1.  By  imprisonment  in  the  State  prison  not  exceeding 
five  years,  or  in  a  county  jail  not  exceeding  one  year,  "where 
the  crime  was  punishable  by  death  or  imprisonment  in 
the  State  prison  for  life. 

2.  By  imprisonment  in  the  State  prison  not  exceeding 
three  years,  or  in  the  county  jail  not  exceeding  six 
months,  where  the  crime  was  punishable  by  imprisonment 
in  the  State  prison  for  any  other  term  than  for  life. 

3.  By  imprisonment  in  the  county  jail  not  exceeding 
six  months,  or  by  fine  not  exceeding  five  hundred  dollars, 
where  the  crime  was  a  misdemeanor. 

Compounding  ofTenses.— An  agreement  not  to  prosecute,  or  to  put 
an  end  to  a  prosecution,  in  consideration  of  somo  peculiar  advanta^,, 
constitutes  tlie  offense,  wlien  the  party  knows  ttie  offense  to  have  been 
committed— 3  Har.  (Del.)  632.  See  4  Bl.  Com.  133;  1  Bish.  C.  L.  6tli  ed. 
§604;  1  Hawk.  P.  C.  cli.  59,  §  5.    See  Desty's  Crim.  Law,  §  10  a. 

Agreements  not  to  prosecute.— Receiving  any  valuable  consider- 
ation on  an  agreement  not  to  prosecute  Is  compounding  the  offense — 
see  Desty's  Crim.  Law,  §  74  d. 

Compromising  offenses.— An  offense  which,  in  the  discretion  of  tho 
court,  may  be  punished  by  imprisonment  in  the  penitentiary,  cannot 
be  compromised— 39  Ga.  85;  but  some  misdemeanor^  could  be  com- 
pounded, and  others  not,  in  the  absence  of  statutory  provisions — U 
East,  46 ;  5  id.  294 ;  4  Barn.  &  Adol.  42 1 ;  7  Taunt.  422.  See  Washburn  C . 
L.  13:  1  Bish.  C.  L.  6th  ed.  §  716;  1  Chit.  C.  L.  4;  Desty's  Crim.Xaw,  §  10 
b.  The  law  will  permit  a  compromise  in  all  offenses,  though  made 
subject  of  a  criminal  prosecution,  for  which  offenses  the  injured  l^arty 
might  recover  damages— 6  Q.  B.  308;  S.  C.  2  Lead.  C.  C.  216;  providecl 
the  rights  of  the  public  are  preserved  inviolate— 14  Q.  B.  629;  11  Cast» 
46;  7  Taunt.  422;  9  Up.  Can.  Q.  B.  540. 

Punishment.— The  punishment  is  graduated  according  to  the  enor- 
mity of  the  offense— 13  Pick.  440.    It  Is  punished  at  common  law  by  fin< 
and  imprisonment— 1  Buss  Cr.  9th  ed.  194;  4  Bl.  Com.  133. 

154.  Every  debtor  who  fraudulently  removes  hi 
property  or  effects  out  of  this  State,  or  fraudulently  sells 
conveys,  assigns,  or  conceals  his  property,  with  intent  t< 
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defraud,  hinder,  or  delay  his  creditors  of  their  rights, 
claims,  or  demands,  is  punishahle  by  imprisonment  in  the 
county  jail  not  exceeding  one  year,  or  hy  fine  not  exceed- 
ing five  thousand  dollars,  or  by  both. 

Fraudnlent  concealment  of  property  with  Intent  to  defraud  cred- 
itors—see 36  N.  H.  196;  105  Mass.  530;  5  Serg.  &  R.  519.  It  Is  not  neces- 
sary that  the  parties  attempted  to  be  defrauded  should  bo  judgment 
creditoi-s— 16  Wend.  646;  2  Johns.  Ch.  144.  An  Intent  to  defrauif  must 
bo  shown,  and,  in  case  of  receivers,  a  guilty  knowledge  of  such  intent 
—15  Gray,  189;  112  Mass.  289. 

155.  Every  person  against  whom  an  action  is  pending 
or  against  whom  a  judgm«mt  has  been  rendered  for  the  re- 
covery of  any  personal  property,  who  fraudulently  con- 
ceals, sells,  or  disposes  of  such  property,  witli  intent 
to  hinder,  delay,  or  defraud  the  person  bringing  such  ac- 
tion or  recoveiing  such  judgment,  or  with  such  intent  re- 
moves such  property  beyond  the  limits  of  the  county  in 
wiiich  it  may  be  at  the  time  of  the  commencement  of 
such  action  or  the  rendering  of  such  judgment,  is  punish- 
able as  provided  iu  the  preceding  section. 

156.  Every  person  who  fraudulently  produces  an  in- 
fant, falsely  pretending  it  to  have  been  born  of  any  par- 
ent whose  child  would  be  entitled  to  inherit  any  real 
estate  or  to  receive  a  share  of  any  personal  estate,  with 
intent  to  intercept  the  inheritance, of  any  sucli  real  estate, 
or  the  distribution  of  any  such  personal  estate  from  any 
person  lawfully  entitled  thereto,  is  punishable  by  impris- 
onment in  the  State  prison  not  exceeding  ten  years. 

157.  Every  i>erson  to  whom  an  infant  has  been  con- 
fided for  nursing,  education,  or  any  other  purpose,  who, 
with  intent  to  deceive  any  parent  or  guardian  of  such 
child,  substitutes  or  produces  to  such  parent  or  guardian 
another  child  in  the  place  of  the  one  so  confided,  is  iiunish- 
able  by  imprisonment  iu  the  State  prison  not  exceeding 
seven  years. 

158.  Common  barratry  is  the  practice  of  exciting 
groundless  judicial* proceedings,  and  is  punishable  by 
imprisonment  in  the  county  jail  not  exceeding  six  months, 
and  by  tine  not  exceeding  five  hundred  dollars. 
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Barratzy  is  the  practice  of  moving  or  exciting  quarrels  between  oth- 
er persons,  whether  at  law  or  otherwise— II  Pick.  432;  and  see  15  Mass. 
227 ;  13  Pick.  359 ;  53  Pa.  St.  243 ;  1  Ball.  379.  A  Justice  of  the  peace,  or 
a  magistrate— I  Ball.  379-»or  an  attorney  advisii^  or  encour^ink  a 
groundless  action,  may  be  guilty  of  barratry— 3  Mod.  97.  See  I>e8ty*s 
Crim.  Law,  §  74  a. 

159.  No  person  can  be  convicted  of  common  barratry 
except  upon  proof  that  he  has  excited  suits  or  proceed- 
ings at  law  in  at  least  three  instances,  and  with  a  corrupt 
or  malicious  intent  to  vex  and  annoy. 

Malicious  design.— There  must  be  a  malicious  design  as^manifested 
by  several  instances  of  offending— 15  Mass.  227 ;  1  Bail.  379 ;  1 1  Pick.  482 ; 
1  Cush.  2.    The  design  must  be  to  harass  and  oppress— 15  Mass.  227. 

160.  Every  attorney  who,  whether  as  avtomey  or  as 
counsellor,  either — 

1.  Is  guilty  of  any  deceit  or  collusion,  or  consents  to 
an  y  deceit  or  collusion,  with  intent  to  deceive  the  court 
or  any  party;  or, 

2.  Willfully  delays  his  client's  suit  with  a  view  to  liis 
own  gain;  or, 

3.  Willfully  receives  any  money  or  allowance  for  or 
on  account  of  any  money  which  he  has  not  laid  out  or 
become  answerable  for; 

— is  guilty  of  a  misdemeanor. 

Solicitors  and  officers  of  courts,  by  gross  fraud  and  corruption,  do- 
ing injustice  to  clients,  are  guilty  of  contempt— 5  Best  &  Smith*  299. 

161.  Every  attorney  who,  either  directly  or  indirectly, 
buys,  or  is  interested  in  buying,  any  evidence  of  debt  or 
thing  in  action,  with  intent  to  bring  suit  thereon,  is  guilty 
of  a  misdemeanor. 

Buying  demands.— It  is  a  misdeme^or  for  an  attorney  to  buy  any 
evidence  of  debt,  or  thing  inaction,  wich  intent  to  bring  suit  thereou. 
Brandon  v.  Cal.  S.  M.  Co.  G  Pac.  Coast  L.  J.  6f8;  4  Bl.  Com.  135. 

Bribing  members  of  a  municipal  board— 33  N.  J.  102. 

162.  Every  attorney  who,  directly  or  indirectly,  ad- 
vises in  relation  to,  or^  aids,  or  promotes  the  defense  of 
any  action  or  proceeding  in  any  court,  the  prosecution  of 
which  is  carried  on,  aided,  or  promoted  by  any  person  a 
district  attorney,  or  other  public  prosecutor,  with  when 
such  person  is  directly  or  indirectly  connected  as  a  part 
ner ;  or  who,  having  himself  prosecuted,  or  in  any  manna 
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aided  or  promoted  any  action  or  proceeding  in  any  court 
as  district  attorney  or  other  public  prosecutor,  afterwards, 
directly  or  indirectly,  advises  in  relation  to,  or  takes  any 
part  in,  the  defense  thereof,  as  attorney  or  otherwise,  or 
who  takes  or  receives  any  valuable  consideration  from  or 
on  behalf  of  any  defendant  in  any  such  action,  upon  any 
understanding  or  agreement  whatever  having  relation  to 
the  defense  thereof,  is  guilty  of  a  misdemeanor,  and  in 
addition  to  the  punishment  prescribed  therefor,  forfeits 
bis  license  to  practice  law. 

163.  The  preceding  section  does  not  prohibit  an  at- 
torney from  defending  himself  in  person,  as  attorney  or 
counsel,  when  prosecuted,  either  civilly  or  criminally. 

164.  Every  grand  juror  who,  with  knowledge  that  a 
challenge  interposed  against  him  by  a  defendant  has 
been  allowed,  is  present  at,  or  takes  part,  or  attempts  to 
take  part  in  the  consideration  of  the  charge  against  the 
defendant  who  interposed  the  challenge,  or  the  delib- 
erations of  the  grand  jury  thereon,  is  guilty  of  a  misde- 
meanor. 

165.  Every  person  who  gives  or  offers  a  bribe  to  any 
member  of  any  common  council,  board  of  supervisors,  or 
board  of  trustees  of  any  county,  city,  or  corporation,  with 
intent  to  corruptly  influence  such  member  in  his  action 
on  any  matter  or  subject  pending  before  the  body  of 
which  he  is  a  member,  and  every  member  of  either  of  the 
bodies  mentioned  in  this  section  who  receives  or  offers  to 
receive  any  such  bribe,  is  punishable  by  imprisonment  in 
the  State  prison  for  a  term  not  less  than  one  nor  more 
than  fourteen  years,  and  is  dlsqualitied  from  holding  any 
office  in  this  State. 

166.  Every  person  guilty  of  any  contempt  of  court  of 
either  of  the  following  kinds,  is  guilty  of  a  misdemeanor: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  com- 
mitted during  the  sitting  of  any  court  of  justice,  in  im- 
mediate view  and  presence  of  the  court,  and  directly 
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tending  to  interrupt  its  proceedings,  or  to  impair  the  re> 
«pect  due  to  its  authority. 

2.  Beliavior  of  the  like  character  committed  in  the 
presence  of  any  referee,  while  actually  engaged  in  any 
trial  or  hearing,  pursuant  to  the  order  of  any  court,  or  in 
the  presence  of  any  jury  while  actually  sitting  for  the 
trial  of  a  cause,  or  upon  any  inquest  or  other  proceedings 
authorized  by  law. 

3.  Any  breach  of  the  peace,  noise,  or  other  disturl>}ince 
directly  tending  to  interrupt  the  proceedings  of  any  court. 

4.  Willful  disobedience  of  any  process  or  order  la^w- 
f ully  issued  by  any  court. 

5.  Resistance  willfully  offered  by  any  person  to  the 
lawful  order  or  process  of  any  court. 

6.  The  contumacious  and  unlawful  refusal  of  any  per- 
son to  be  sworn  as  a  witness;  or,  when  so  sworn,  the  like 
refusal  to  answer  any  material  question. 

7.  The  publication  of  a  false  or  grossly  inaccurate  re- 
port of  the  proceedings  of  any  court. 

8.  Presenting  to  any  court  having  power  to  pass  sen- 
tence upon  any  prisoner  under  conviction,  or  to  any  mem- 
ber of  such  court,  any  affidavit,  or  testimony,  orrepresent- 
ation  of  any  kind,  verbal  or  written,  in  aggravation  or 
mitigation  of  the  punishment  to  be  imposed  upon  such 
prisoner,  except  as  provided  in  this  Code. 

Subd.  1.  Any  disrespect  to  the  judge  sitting  in  court,  or  any  breacli 
of  order,  decency,  or  decorum,  or  any  assaultln  view  of  the  court,  i» 
a  coQtempt-4  Ind.  627;  1  Blackf.  166;  36  Ind.  196;  28  id.  47;  25  Icl.  3t»2; 
28  id.  205;  as  violence  or  threats  to  judge,  justice,  or  officer  of  court,  or 
to  a  juror,  witness,  or  party  litigant— 2  va.  Cas.  1 ;  or  abusive  lansruage 
to  the  court,  as  in  a  petition  filed  with  the  clerk— U  La.  599;  or  unpro- 
fessional or  disrespectful  language  by  an  attorney— 28  Ind.  205 ;  4  Id.  (S7; 
36  Ala.  252. 

Subd.  3.  All  acts  calculated  to  impede,  embarrass,  or  obstract 
courts  of  justice,  should  be  considered  done  in  presence  of  the  court — 
64  111.  195;  S.  G.  1  Am.  Cr.  R.  107;  and  if  committed  without  anci  be- 
yond its  actual  presence,  it  is  a  constructive  contempt— 36  Ind.  196. 

Subd.  4.  Disobedience  of  orders  of  court  is  a  contempt— Taney, 
362 ;  so,  of  Justices'  courts— 2  Burr.  798.  Disobedience  by  inferior  mac 
istrates  and  judges,  disregarding  adjudications  of  superior  courts,  an* 
refusing  to  proceed  in  causes— 63  Ind. 81.  So,  of  the  disobedience  o 
an  inferior  officer  of  the  court— 24  N.  Y.  77.  Disobedience  of  an  es 
ecutor  or  administrator  to  decree  of  distribution— 55  Gal.  193. 

Subd,  6.   The  refixsal  of  a  witness  to  testify  or  to  answer  a  propei 
question— 1  Ind.  161. 
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Subd.  7.  Any  public  discussion  which  interferes  ^Ith  the  course 
of  justice  is  a  contempt— Wall.  Sr.  77;  12  Johns.  460;  3  Yeates,  438;  63 
N.  C.  397;  16  Ark.  384;  64  111.  195;  or  publications  reflecting  upon  the 
court— wall.  Sr.  77;  l'^  Cox  C.  C.  358;  and  libelous  publication  relative 
to  court  proceedings— 16  Ark.  384;  4  111.  405;  as  an  attorney  writing 
and  publishing  strictures  upon  the  opinion  of  the  court— 3  Wheel.  C.  0. 
1;  41  Up.  Can.  Q.  B.  42. 

Oontempt,  what  constitutes— 9  Wheat.  204.  The  following  have 
been  held  contempts:  Misbehavior  by  an  officer,  as  a  sheriff  to  be 
guilty  of  malpractice— 2  Buit.  799:  or  a  clerk  to  fraudulently  withhold 
money  belonging  to  an  estate— 1  Blackf.  166;  or  an  attorney  entering 
a  dismissal  in  disrespectful  language— 1  Ind.  161 ;  28  id.  47 ;  or  for  filing 
an  indecent  petition  for  divorce— 4  id.  627 ;  or  for  Instituting  a  flct^ 
tioos  suit— 20  id.  .'>46;  3  Tex.  360;  8  How.  255;  or  for  suing  out  an  at- 
tachment for  a  witness  who  has  not  been  served  with  process— 2  Colo. 
295;  or  falling  to  pay  or  replevy  a  judgment— 45  Ind.  308i  or  making 
use  of  false  instrument  to  obstruct  justice— 6  Term  Rep.  619;  but  to 
refuse  to  defend  a  poor  person— 4  Ind.  525— or  to  advise  a  client  of  tlie 
legal  consequences  of  forfeiture  of  a  recognizance,  is  not  a  contempt 
—4  Blackf.  574.  Defendant  participating  in  a  rescue,  and  escaping 
from  custody— 1  Dutch.  209;  or,  after  judges  had  vacated  the  bench 
for  recess,  approaching  the  chief  justice,  using  abusive  and  vitupera- 
tive lanraage— 25  La.  An.  532;  or  proposing  to  a  luror  to  signal  from 
the  window  of  the  jury-room  how  the  jury  stand— 32  N.  J.  %,.  403:  or, 
while  a  criminal  charge  is  pending,  to  impugn  the  impartiality  of  the 

Judge,  or  excite  public  prejudice.  Is  a  contempt— wall.  Sr.  77;   12 
Fohns.460:  3  Yeates,  438;  63N.  C.397;  16  Ark.  384;  64IU.  195. 

Power  to  punish  for  contempts.— Every  court  has  a  right  to  protect 
itself  from  a  violation  of  its  decency  and  propriety— 4  Ind.  627;  1 
Blackf.  166:  36  Ind.  196;  28  id.  47;  25  id.  362;  28  id.  205,  and  has  an  inher- 
ent power  to  punish  for  contempt  of  its  rules  and  orders— see  many 
cases  cited  in  Desty's  Crira.  Law,  §  73  a;  and  for  constructive  con- 
tempts—Id. Justices  of  the  peace  nave  the  same  power  as  courts  of 
record— 1  Cal.  15;  47  id.  131;  46  Ind.  637. 

167.  Every  public  officer  authorized  by  law  to  make 
or  give  any  certificate  or  other  writing,  who  makes  and 
delivers  as  true  any  sucli  certificate  or  writing,  contain- 
ing statements  which  he  knows  to  be  false,  is  guilty  of  a 
misdemeanor. 

X68.  Every  grand  juror,  district  attorney,  clerk,  judge, 
or  other  officer,  who,  except  by  issuing  or  in  executing  a 
warrant  of  arrest,  willfully  discloses  the  fact  of  a  present- 
ment or  indictment  having  been  made  for  a  felony,  until 
the  defendant  has  been  arrested,  is  guilty  of  a  misde- 
meanor. 

169.  Every  grand  juror  who,  except  when  required  by 
a  court,  willfully  discloses  any  evidence  adduced  before 
the  grand  jury,  or  anything  which  he  himself,  or  any 
other  member  of  the  grand  jury,  may  have  said,  or  in  what 
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manner  he  or  any  other  grand  juror  may  have  voted,  on  a 
matter  before  them,  is  guilty  of  a  misdemeanor. 

170.  Every  person  who  maliciously  and  without  prob- 
able cause  procures  a  search-warrant  or  warrant  of  ar- 
rest to  be  issued  and  executed,  is  guilty  of  a  misde- 
meanor. 

171.  Every  person,  not  authorized  by  law,  who,  'with- 
out the  consent  of  the  warden,  or  other  officer  in  charge  of 
the  State  prison,  communicates  with  any  convict  therein, 
or  brings  into  or  conveys  out  of  the  State  prison  any  let- 
ter or  writing  to  or  from  any  convict,  is  guilty  of  a  mis- 
demeanor. 

172.  Every  person  who,  within  two  miles  of  the  land 
belonging  to  this  State,  upon  which  the  State  prison  is 
situated,  or  within  one  mile  of  the  Insane  Asylum  at 
Kapa,  or  within  one  mile  of  the  grounds  belongings  and 
adjacent  to  the  University  of  California  in  Alameda 
County,  or  in  the  State  capitol,  or  within  the  limits  of 
the  grounds  adjacent  and  belonging  thereto,  sells,  gives 
away,  or  exposes  for  sale,  any  vinous  or  alcoholic  liquors, 
is  guilty  of  a  misdemeanor.     [In  effect  April  3rd,  1876.] 

173.  Every  captain,  master  of  a  vessel,  or  other  per- 
son, who  willfully  imports,  brings,  or  sends,  or  causes  or 
procures  to  be»  brought  or  sent,  into  this  State,  any  person 
who  is  a  foreign  convict  of  any  crime  which,  if  com- 
mitted within  this  State,  would  be  punishable  therein, 
(treason  and  misprision  of  treason  excepted)  or  who  is  de- 
livered or  sent  to  him  from  any  prison  or  place  of  con- 
finement in  any  place  without  this  State,  is  guilty  of  a 
misdemeanor. 

174.  Every  person  bringing  to  or  landing  within  this 
State  any  person  born  either  in  the  empire  of  China  or 
Japan,  or  the  islands  adjacent  to  the  empire  of  China, 
without  first  presenting  to  the  commissioner  of  immigra- 
tion evidence  satisfactory  to  such  commissioner  that  sucli 
person  desires  voluntarily  to  come  into  this  State,  and  h 
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a  person  of  good  character,  and  obtaining  from  such  com- 
missioner a  permit  describing  such  person  and  authoriz- 
ing the  landing,  is  punishable  by  a  fine  of  not  less  than 
one  nor  more  than  five  thousand  dollars,  or  by  imprison- 
ment in  the  county  jail  not  less  than  two  nor  more  than 
twelve  months. 

175.  Every  individual  person  of  the  classes  referred 
to  in  the  two  preceding  sections,  brought  to  or  landed 
within  this  State  contrary  to  the  provisions  of  such  sec- 
tions, renders  the  person  bringing  or  landing  liable  to  a 
separate  prosecution  and  penalty. 

176.  Every  willful  omission  to  perform  any  duty  en- 
joined by  law  upon  any  public  officer,  or  person  holding 
any  public  trust  or  employment,  where  no  special  pro- 
vision shall  have  been  made  for  the  punishment  of  such 
delinquency,  is  punishable  as  a  misdemeanor. 

177.  When  an  act  or  omission  is  declared  by  a  statute 
to  be  a  public  offense,  and  no  penalty  for  the  offense  is 
prescribed  in  any  statute,  the  act  or  omission  is  punish- 
able as  a  misdemeanor.  [Approved  March  30th,  in  effect 
July  Ist,  1874.] 

178.  Any  officer,  director,  manager,  member,  stock- 
holder, clerk,  agent,  servant,  attorney,  employe,  assignee, 
or  contractor  of  any  corporation  now  existing,  or  hereafter 
formed  under  the  laws  of  this  State,  who  shall  employ,  in 
any  manner  or  capacity,  upon  any  work  or  business  of 
such  corporation,  any  Chinese  or  Mongolian,  is  guilty  of 
a  misdemeanor,  and  is  punishable  by  a  fme  of  not  less 
than  one  hundred  nor  more  than  one  thousand  dollars,  or 
by  imprisonment  in  the  county  jail  of  not  less  than  fifty 
nor  more  than  live  hundred  days,  or  by  both  such  fino 
and  imprisonment;  provided,  that  no  director  of  a  corpo- 
ration shall  be  deemed  guilty  under  this  section  who  re- 
fuses to  assent  to  such  employment,  and  has  such  dissent 
recorded  in  the  minutes  of  the  board  of  directors. 

1.  Every  person  wlio,  having  been  convicted  for  vio- 
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lating  the  provisions  of  this  section,  commits  any  sa'bse-^ 
quent  violation  thereof  after  such  conviction,  is  puniab*] 
able  as  follows: 

2.  For  each  subsequent  conviction,  such  person,  shall 
be  fined  not  less  than  live  hundred  nor  more  than  five 
thousand  dollars,  or  by  imprisonment  not  less  than  two 
hundred  and  fifty  days  nor  more  than  two  years,  or  by 
both  such  fine  and  imprisonment.  [In  effect  February 
13th,  1880.] 

179.  Any  corporation  now  existing,  or  hereafter 
formed  under  the  laws  of  this  State,  that  shall  employ, 
directly  or  indirectly,  in  any  capacity,  any  Chinese  or- 
Mongolian,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  for  the  first  offense  be  lined  not 
less  than  five  hundred  nor  more  than  five  thousand  dol- 
lars, and  upon  the  second  conviction  shall,  in  addition  to 
said  penalty,  forfeit  its  charter  and  franchise,  and  all  its 
corporate  rights  and  privileges,  and  it  shall  be  the  duty 
of  the  attorney-general  to  take  the  necessary  steps  to 
enforce  such  forfeiture.    [In  effect  February  13tli,  1880.] 
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CHAPTER  Vm. 

CONSPIBACY. 

S  182.  Criminal  conspiracy  defined  and  punishment  fixed. 

S  183.  No  otlier  conspiracies  puniabable  criminally. 

S  184.  Overt  act,  when  necessary. 

S  185.  Wearing  mask  or  disguise. 


If  two  or  more  persons  conspire — 

1.  To  commit  any  crime; 

2.  Falsely  and  maliciously  to  indict  another  for  any 
crime,  or  to  procure  another  to  be  charged  or  arrested  for 
any  crime; 

3.  Falsely  to  move  or  maintain  any  suit,  actfoUi  or 
proceeding; 

4.  To  cheat  and  defraud  any  person  of  any  property  by 
any  means  which  are  in  themselves  criminal,  or  to  obtain 
money  or  property  by  false  pretenses;  or, 

5.  To  commit  any  act  injurious  to  the  public  health,  to 
public  morals,  or  for  the  perversion  or  obstruction  of 
justice,  or  due  administration  of  the  laws; 

— ^they  are  punishable  by  imprisonment  in  the  county 

jail  not  exceeding  one  year,  or  by  fine  not  exceeding  one 

thousand  dollars,  or  both.    [Approved  March  30th,  in 

effect  July  1st,  1874.] 

Conspiracy.— A  conspiracy  is  a  combination  of  two  or  more  persons 
by  concerted  action  to  a<'Complish  some  criminal  or  unlawful  purpose, 
or  to  accompIi;ili  some  lawful  purpose  by  criminal  or  unlawful  meaus 
— «ee  many  cases  cited  in  Desty's  Orlm.  Law,  i  11  a. 

Subd.  1.  To  commit  an  indictable  offense— 39  Pa.  St.  296:  as,  to 
kill— 52  Cal.  261 ;  or  lo  rob  49  Ind.  186;  or  commit  burglary— 2  Tex.  Cr. 
App.  192;  or  to  Kidnap— 11  Low.  Can.  Jur.  41 ;  or  to  seduce  a  female-2.> 
m.  17 ;  9  How.  St.  Tr.  127 ;  or  entice  and  carry  off  a  female— 6  Rand.  627 ; 
25  111.23;  6  Watts  &  S.  461;  or  procure  defilement  of  a  arlrl— 2Den.  C. 
C.  79;  or  persuade  a  girl  to  prostitution— 4  Post.  &  F.  l60;  9  How.  St. 
Tr.  127;  or  any  offease— 2  Camp.  227;  as  bigamy  or  incest— 14  Pa.  St. 
226;  orabortion— Bright.  441. 

Subd.  2.  To  charge  one  with  crime— 2  Mass.  536;  25 111.70;  2  Dutch. 
313;  5  Har.  &  J.  317;  2  Mass.  536;  6S  N.  Y.  177;  2  Pars.  Cas.  367;  1  Leach» 
45;  2  Burr.  993 ;  1  Salk.  174;  7  L.  Reporter,  58;  4  Barm  &  C.  329. 
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JSuhd.  4.  To  cheat~9  Mass.  415;  9  Pa.  St.  211;  4  id.  210:  2  Har.  (DeL)  , 
327 ;  2  AUen,  168;  Tliacb.  C.  G.  609;  1  Cash.  190;  4  Iowa.  29;  1  Mich.  21i$ 
106  Mass.  309;  4  Pa.  St.  210;  3  Zab.  33;  3  Q.  B.  292;  12  Cox  C.  C.  338:  UL' 
316;  2Day,205:  64  Me. 369;  9Gowen,5<8;  4  DHL  407;  4Strob.266;  7  Tex. 
173;  12  B.  1. 124;  25yt.458:  16  Wend. 546;  4  Met. Ill;  1  Dev.  357;  SBidi. 
72;  15 N.H.  396:  1  Gush. Ill;  39N.J.L.324;  5  Har. ^i;  J.  317;  4Halst.39B; 
10  Mich.  310;  4  Cox  G.  G.  390;  8  id.  305.    See  Desty's  Grim.  Law,  $  11  d. 

Subd.  5.  Public  health— 2  Ld.  Baym.  1179.   See  12  Conn.  101. 

Pablic  peace— 2  Gamp.  358;  6  Term  Bep.  628. 

Public  justice— 8  Moody,  11;  6  Mod.  185;  25  Vt.  415. 

Public  trade-4  Met.  Ill;  82  Mass.  221;  75  id.  127:  1  Strange,  144;  1 
Leach,  274 ;  13  East,  228.   See  Desty 's  Grim.  Law,  S 11  b. 

183.  No  conspiracies,  other  than  those  enumerated  in 
the  preceding  section,  are  punishable  criminally. 

184.  Ko  agreement,  except  to  commit  a  felony  upon 
the  person  of  another,  or  to  commit  ^rson,  or  borglaij, 
amounts  to  a  conspiracy,  unless  some  act,  beside  such 
agreement,  be  done  to  effect  the  object  thereof,  by  one  or 

more  of  the  parties  to  such  agreement. 

An  agreement  to  commit  an  act,  if  it  amounts  to  a  conspiracy,  is 
in  general  complete  without  an  overt  act— 50  Ind.  186:  1  Am.  Or.  K.  106; 
42  N.  H.  393:  12  Minn.  164;  1  Gush.  189;  25yt.415;  9  Mass.  415;  4  Halst 
293;  4  Wend.  229;  4  Mich.  414:  31  Me.  386;  23  Pa.  St.  355:  48  Miss.  234^M 
it  is  itself  an  overt  act— 1  Gush.  189:  1  Strange,  193;  and  see  2  Mass.  S29; 
5  Har.  &  J.  317.  The  gist  of  the  offense  is  the  fraudulent  and  corrupt 
combination  with  Intent  that  injury  shall  result— 2  Ashm.  247 ;  7  Baure. 
391;  4  Halst.  283;  5  Har.  &  J.  317;  2  Mass.  329;  23  Pa.  St.  355;  6  lle> 
Lean,  513:  16  Up.  Can.  Q.  B.  543;  1  Ad.  &  E.  706;  1  Moody  &  B.  402;  5 
Q.  B.  49;  9  Coke,  55:  SalK.  174;  as  any  act  done  in  pursuance  of  It  is  no 
constituent  part  of  the  offense,  but  merely  an  aggravation  of  it— 2  Mass. 
329;  4  Halst.  293;  5  Har.  &  J.  217;  and  see  cases  cited  in  Desty's  Crlm. 
Law,  §  11  g. 

Merger.— A  conspiracy  to  commit  a  felony,  when  executed,  is  meived 
in  the  felony— 1  Duval,  4;  5  Mass.  106;  4  Wend.  265;  2  Pars.  Cas.  341;  1 
Mich.  216:  5  Watts  &  S.  345:  25  Vt.  415;  48  Me.  218;  when  to  commit  a 
higher  crime.it  Is  merged,  but  not  when  the  conspiracy  and  the  crime 
are  of  the  same  grade— 48  Me.  218;  15  id.  100;  6  Mass.  106;  105  id.  53;  108 
id.  309;  109  id.  349;  2  Met.  193;  1  Mich.  216;  2  Pars.  Cas.  341 ;  5  Pa.  St. »; 
19  Pick.  479;  25  Vt.  415;  5  Pa.  St.  60:  4  Wend.  265.  *  But  see  66  Mass.  84; 
9  Gowen,  577;  6  Ala.  765;  3  Cox  G.  G.  229. 

185.  It  shall  be  unlawful  for  any  person  to  wear  any 
mask,  false  whiskers,  or  any  personal  disguise  (whether 
complete  or  partial)  for  the  purpose  of — 

1.  Evading  or  escaping  discovery,  recognition,  or  iden- 
tification in  the  commission  of  any  public  offense. 

2.  Concealment,  flight,  or  escape,  when  charged  with, 
arrested  for,  or  convicted  of,  any  public  offense.  •  Any 
person  violating  any  of  the  provisions  of  this  section  shall 
be  deemed  guilty  of  a  misdemeanor.  [Approved  March 
30tb,  in  effect  July  1st,  1874.1 
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TITLE  Vra. 

Of  Crimes  against  the  Person. 

Chap.       I.    Homicide, 
II.    Mayhem. 

III.      KiDNAPPINO. 

IV.    Robbery. 
V.    Attempts  to  Kill. 
VI.    Assaults  with  intent  to  commit  Felony, 
other .  than  assaults  with  intent  to 
Murder. 
VTI.    Duels  and  Challenges. 
VTII.    False  Imprisonment. 
IX.    Assault  and  Battery. 
X.    Libel. 
Pbn.  Code.— 8. 
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CHAPTER  I. 


HOMICIDE. 

*$  187.  Murder  defined. 

S  188.  Malice  defined. 

§  189.  Degrees  of  murder. 

S  190.  Fuulsbment  of  murder. 

§  191.  Petit  treason  abolished. 

§  192.  Manslaughter— voluntary  and  inToluntary. 

S  193.  Punishment  of  manslaughter. 

$  194.  Deceased  must  die  within  a  year  and  a  day. 

S  195.  Excusable  homicide. 

S  196.  Justifiable  homicide  by  public  officers. 

§  197.  Justifiable  homicide  by  other  persons. 

S  196.  Bare  fear  not  to  Justify  killing. 

§  199.  Justifiable  and  excusable  homicide  not  punishable. 

187.    Murder  is  the  unlawful  killing  of  a  human  being", 

with  malice  aforethought. 

Murder,  defined— 34  Cal.  200;  47  Cal.  102;  at  common  law— 1  Wash. 
G.  C.  463;  2  Halst.  220;  1  Colo.  137;  44  Gal.  96;  9  Met.  93;  5  Gush.  295;  see 
4  Bl.  Com.  195.  It  has  but  one  meaning— the  intentional  killiuflr  of  si, 
human  being,  with  malice  aforethought— 44  Cal.  96;  48  id.  85;  52  ld.4a2. 

It  is  murder  if  the  wound  is  inflicted  with  a  felonious  Intent,  and. 
death  ensue  within  a  year  and  a  day— 9  Cal.  273. 

The  killing  may  be  by  any  act,  direct  or  indirect,  which  results  iix 
death— 9  Met.  93;  63  N.  C.  1 ;  4  Mason,  105;  4  Dev.  &  B.  365. 

The  person  killed  must  be  "  in  being,"  and  a  child  in  its  mother'» 
womb  is  not  a  "  human  being,"  within  the  definition— 6  Gar.  &  P.  349; 

1  Moody  G.  G.  34H:  but  every  part  of  it  must  have  come  from  the 
mother— 6  Car.  &  P.  349;  7  id.  814 ;  id.  850;  5  id.  329;  7  id.  850. 

Murder  includes  voluntary  and  involuntary  manslaughter— 5  Ga. 
441;  10  id.  102;  17  id.  483;  1  id.  222;  5  id.  85;  15  id.  117;  5  id.  54;  19  id.  7; 
14  Bush,  601. 

In  case  of  adultery.- It  is  only  when  the  husband  discovers  his  wife 
hi  the  act  of  adultery  that  the  law  mitigates  the  killing  of  her  or  her 
paramour  on  the  ground  of  passion— 4  Mich.  83;  10  id.  212;  29  Oa.724: 

2  Brewst.  388;  8  fred.  330;  3  Jones,  (N.  C.)  74;  6  id.  433;  54  Mo.  153; 
Manning's  Case,  1  Vent.  212;  S.  C.  Ld.  Raym.  212;  Pearson's  Case,  2 
Lewin,  216;  or  where  there  was  no  opportunity  for  the  passion  to 
subside— 22  N.  Y.  147;  but  to  kill  an  adulterer  deliberately,  and  upon 
revenge.  Is  murder— 54  Mo.  153;  35  Ind.  80;  62  N.  Y.  229;  3  Jones,  (N. 
C.)  74;  6  id.  433;  64  N.  C.  608;  78  id.  515:  8  Car.  &  P.  182;  or  to  kiU  be- 
cause he  has  at  some  previous  time  committed  adultery  with  his  wife 
—6  Jones,  (N.  C. )  433:  4  id.  74 ;  8  Ired.  330;  or  where  he  was  a  long  time 
cognizant  of  the  adulterous  intercourse— 35  Ind.  80;  or  to  kill  because 
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He  believed  her  paramour  was  aT>oat  to  commit  another  similar  act,  is 
mnrder— 4  Jones,  (N.  C. )  74 ;  b  id.  433. 

Suicide.— At  common  law,  if  two  agree  to  commit  suicide  together 
and  one  escapes,  the  otber  is  guilty  of  murder— Russ.  A  R.  C.  O.  528: 
the  survivor  is  principal  in  the  murder  of  the  other— 13  Mass.  359;  123 
id.4J2;  23  Ohio ^t.  165;  8  Gar.  &  P.  410;  Russ.  &  R.  C.  C.  528. 

Infanticide.— If  a  child  be  bom  alive  and  afterward  dies  from  po- 
tions, or  by  bruises  received  in  the  womb,  it  is  murder— 49  N.  Y.  86 ;  5 
Car.  A  P.  329;  !)id.  754;  1  Moody  G.  G.  34ti:  or,  if  it  was  bom  in  a  state 
111  which  it  was  more  likely  to  die  ttiau  if  bom  in  due  time,  it  is  mur- 
der—2  Car.  &  K.  784.  There  must  have  been  an  Independent  circula- 
tion, or  it  cannot  be  considered  to  be  alive  when  born,  so  as  to  make  it 
murder— 43  Iowa,  519;  8.  G.  2  Am.  Gr.  R.  274:  2  Moody  G.  G.  2G0;  5  Car. 
&.  P.  539;  7  Id.  850;  9  id.  754;  and  if  the  mother  kiU  it  while  still  alive, 
it  is  murder,  though  still  attached  by  the  umbilical  cord— 49  N.  Y.  86; 
8  Phila  623;  1  Car.  &  M.  650;  13  Cox  C.  G.  79;  7  Car.  &  P.  814;  9  id.  25. 
A  child  must  be  actually  bom  in  a  living  state  before  it  can  be  a  sub- 
ject of  murder— 5  Car.  &  P.  329 ;  9  Up.  Can.  L.  J.  138.  A  person  charged 
with  murder,  committed  in  an  attempt  to  produce  an  abortion,  is  en- 
titled to  be  admitted  to  baU-«  Pac.  G.  L.  J.  725. 

In  xnatnal  combat.— Where  parties  by  mutual  understanding  en- 

SjgG  in  a  conflict  and  death  ensues,  the  slayer  is  guilty  of  murder— 57 
o.  40;  S.  C.  1  Am.  Cr.  R.  251.  So  to  enter  Into  a  combat  with  a  deadly 
weapon.  Intending  to  use  it,  and  in  the  contest  to  kill- 32  Yt.  491 :  1 
Ta.  Gas.  10;  or  in  a  combat  without  weapons,  to  draw  a  knife  and  kill— 
4  Ircd.  409:  or  to  prepare  and  conceal  a  weabon  before  going  into  the 
fight,  and  killing  with  it— 36  Miss.  531 :  4  Ired.  403;  or  to  invito  another 
to  mortal  combat,  and  killing  him,  while  he  is  going  for  his  weapon— 
33Ga.  4:  see  2  Wheel.  G.  C.  471;  or  to  bring  about  a  deadly  quarrel, 
and  kiliing  one  of  the  combatants— 22  Ga.  211 ;  or  if  one  of  two  combat- 
mits  retreated  and  the  other  followed,  overtook  and  stabbed  him,  it 
is  murder— 9  Ired.  485;  1  Spear,  384. 

In  resisting  arrest.— When  a  person  in  resisting  arrest  under  lawful 
process  kills  the  officer,  or  one  of  the  arresting  party,  it  is  murder— 26 
Ala.  15:  30  6a.  426;  2  Houst.  5S5;  12  Cox  C.  C.  444;  S.  C.  1  Green  G.  R. 
155;  €  Cold.  283.  Where  after  the  commission  of  a  felony  the  wrong- 
doers flee,  and  are  overtaken  by  the  officer,  who  orders  them  to  sur- 
render, if  they  fire  upon  and  kill  him  it  Is  murder— 27  Gal.  522.  So 
where  the  accused  were  convicts  and  killed  the  guard  to  effect  their 
escape.  It  was  murder— 1  Tex.  Ct.  App.  647.  Private  persons  lawfully 
arresting  offenders  are  under  the  same  protection  of  the  law  as  ofn- 
cers— 61  Pa.  St.  362;  1  East  P.  C.  2S)8.  But  If  an  arrest  be  without 
authority— 2  Houst.  685;  72  111.  87;  8.  C.  6.)  111.  ill;  1  Am.  Cr.  R.  2H7;  12 
Cush.  246;  or  if  he  exceed  his  authority,  or  if  the  process  bo  defective 
—69  111.  Ill ;  S.  C.  72  111.  37 ;  1  Am.  Cr.  R.  287 ;  as  attempting  to  arrest  un- 
der a  warrant  without  seal:  the  killing  will  bo  manslaughter- 1  Ir^ast 
P.  C.  ch.  d,S58. 

In  committing  other  offenses.— If  an  unlawful  act  be  done  deliber- 
ately, and  with  the  intention  of  doing  mischief,  and  death  ensues,  it  is 
murder— 11  Humph.  150;  as  In  the  prosecution  of  an  unlawful  desli^n, 
and  using  poison— 5  Minh.  10, 22:  or  if  ho  attack  another  with  malice 
aforethought,  and  he  kills  to  save  his  own  life — i  Dev.  &  B.  4!)1;  or 
where  he  sliot  at  another  and  killed  a  third  person— 2  Strob.  77 ;  or  if 
he  provokes  a  fight  and  kills  his  adversary— 10  Ga.  1U3;  18  id.  350.  See 
Phlll.  (N.  C.)  425;  65  N.  C.  669. 

188.  Such  malice  may  be  express  or  Implied.  It  is 
express  when  there  is  manifested  a  deliberate  intention 
unlawfully  to  take  away  tlie  life  of  a  fellow-creature.    It 
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is  implied,  when  no  considerable  provocation  appears,  or 
when  the  circumstances  attending  the  killing  show  an 
abandoned  and  malignant  heart. 

Malico  escpress  or  implied.— Express  malice  means  ill-will  against  a 

} person,  but  In  a  legal  sense  It  denotes  a  wrongful  act  done  without 
ust  cause  or  excuse— 34  Cal.  48;  see  cases  citeci  in  Desty's  Crim.  Law, 
!i  8  a ;  an  illegal  act  willfully  done,  which  in  its  necessary  consequence 
must  injure  another— 12  Fla.  117;  Law  B.  1 C.  C.  360.  Implied  malice 
is  an  inference  deduced  from  particular  facts  and  circumstances  ja- 
dicially ascertained— 19 Conn.  398:  4  Jones,  (N.  C.)  100;  5Blackf.  149:  12 
Allen.  185;  39  Ind.  553;  2  Bay,  360;  10  Met.  259;  8  Cox  C.  C.  281;  Bell  C. 
C.  1 ;  8  Cox  C.  C.  74;  while  express  malice  is  never  to  be  inferred,  but 
must  bo  proved  aliunde— IS  Ind.  386;  2  Bailey,  569;  Meigs,  84;  12  Tex. 
540:  43  id.  108:  1  Curt.  364;  2  Bos.  &  P.  508;  7  Car.  &  P.  1«);  1  Car.  A  K. 
I(i5;  2  Leach,  1033;  Buss.  &  B.  C.  C.  310.    See  ante,  S  7,  subd.  4. 

Legal  malice.— Implied  malice  or  mfUice  in  law  is  an  evil  design  in 
general,  where  the  circumstances  manifest  a  wicked,  depraved,  wanton, 
and  malignant  spirit— 43  Cal.  350;  2  Mason,  91;  Wright^JO;  2  Strob.  77; 


251. 


Malice  aforethonghty  which  is  an  ingredient  of  murder,  is  express 
or  implied— 48  Cal.  95.  It  includes  all  states  of  mind  in  which  a  homi- 
cide is  committed  without  legal  Justification,  extenuation,  orexcuHe^ 
5  Tex.  Ct.  App.  1G3 ;  34  Cal.  48.  It  distinguishes  murder  from  all  other 
classes  of  homicide— 48  Cal.  437;  6  Fac.  C.  L.  J.  399:  6  Tex.  Ct.  App. 
268;  2  Barn.  &C.  268. 

Malice  and  intent  to  kill,  are  essential  elements  in  murder—Wright. 
20;  and  they  arc  to  bo  inferred  from  the  facts  and  circumstances  of 
the  case— 8  Cal.  00;  5j  Ga.  35;  30  Mich.  16;  29  Ohio  St.  186;  8.  C.  3  Am. 
Cr.  B.  251;  7  N.  Y.  335;  58 Pa.  St.  9;  2  Mason,  91;  54  Mo.  153;  23 Ind.  231; 
SO  Mich.  16;  83  Pa.  St.  131;  5  Tex.  Ct.  App.  4.93;  15  Gratt.  634;  2  Bob. 
(Va.)  771 ;  1  Colo.  436. 

189.  All  murder  which  is  perpetrated  by  means  of 
poison,  or  lying  in  wait,  torture,  or  by  any  other  kind  of 
willful,  deliberate,  and  premeditated  killing,  or  which  is 
committed  in  the  perpetration  or  attempt  to  perpetrate 
arson,  rape,  robbery,  burglary,  or  mayhem,  is  murder  of 
the  first  degree;  and  all  other  kinds  of  murders  are  of  the 
second  degree.  [Approved  March  ^h,  in  effect  July  l8t» 
1874.] 

Degrees  of  murder.- The  statute  dividing  murder  into  degrees  does 
not  mako  murder  of  the  second  degree  less  than  murder— 44  CaL  97. 
The  difference  in  the  degrees  of  murder  results  from  the  condlti<Hi  of 
the  mind  in  which  the  design  is  created,  and  not  from  the  speed  witt 
which  It  is  executed— 3  Tex.  Ct.  App.  656.  Tho  division  into  degrees. 
seeks  only  to  graduate  the  punishment,  in  proportion  to  tho  atrocity 
of  the  crime— 2  Va.  Cas.  387.  The  classification  into  denies  does  not 
make  the  lesser  less  than  murder— 25  Cal.  361 ;  44  id.  98.  The  jury  may 
find  the  party  guilty  of  less  than  murder,  say  manslaughter— fo  Gat 
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Deliberation.— Unless  it  be  In  perpetrating  a  felony,  there  nrast  be  a 
deliberate,  premeditated,  preconceived  desijni  to  take  life  to  const  itu  te 
morder  in  the  first  degree— 39  Cal.694;  12  Nev.  UU;  \2  id.  300;  43  Cal. 
«2;  5  0reg.216;  W  Mo.  691;  S.  C.2Ani.  Crl  R.  313;  61  Mo.  648;  64  id. 
317.  Deliberation  implies  some  degree  of  reflection— 75  Pa.  St.  403;  8. 
C.  1  Am.  Cr.  R.  262.  No  appreciable  time  need  intervene  between  the 
premeditaied  intent  and  the  homicidal  act- 17  Ca).  389;  24  id.  30;  34  id. 


I7eT.40S;  3HeadVl27;  66lnd.'433;  e'Blackf.  299;  23'lnd.231;  44  Pa.  St. 
^;  26  Ark.  334;  18  Mo.  436;  1  Tex.  Ct.  App.  159. 

]ftesi]mption  of  premeditation. -^Premeditation  may  be  inferred 
from  the  circumstances  of  the  case,  as  from  the  use  of  a  weapon  likely 
to  take  life— 31  Pa.  St.  196;  4  Humph.  139;  4  DaU,  146;  2  Ashm.  m:  1 
Zab.  196;  or  from  deliberately  procuring  a  weapon  to  take  life— 83  Pa. 
£t.75;  2  Ya.Cas.  484;  or  concealing  a  weapon— 8  Leigh,  749;  or  from  a 
declared pmrpose—l  Ohio  St.  66;  6  Humph.  146;  2  Ya.  Cas.  484;  or  from 
preparatuma  to  conceal  the  body— 84  Pa.  St.  187. 

Murder  in  the  first  degree.— Premeditation  is  presumed  from  pur- 
ehaslng  poison  and  putting  it  in  the  way  of  others— 46  Ala.  43;  40  Ind. 
£16;  2  Post.  «  F.  833;  9  Car.  &  P.  366;  10  Cox  C.  C.  486.  Murder  bu  voi- 
«m-24  Cal.  17;  17  id.  3^4;  34  id.  211;  5  Oreg.  276;  23  Ohio  St.  146;  1  i  ex. 
Ct.  App.  163;  id.  606:  b  id.  493;  7  Humph.  429;  see  7  Cox  C.  C.  253:  28 
6a.  676;  33  id.  671.  Poison  means  any  substance  which,  when  applied 
externally,  or  in  any  way  introduced  into  the  system,  without  acting 
mechanically,  but  by  its  own  inherent  qualities,  is  capable  of  destroy- 
ing life— 53  Cal.  147.   Other  noxious  or  destructible  substances  or 
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** lying  in  wait*'— 55  Cai.  207.  A  person  concealed  mav  shoot  anotlier 
without  committing  murder— id.;  but  if  he  conceals  iilniself  for  tlie 
poipoee  of  shooting  another,  he  is  '*  lying  in  wait"— id.  By  cruelty  and 
torture— 1  Gratt.  673;  4  De v.  &  B.  365 :  63  N.  C.  1 ;  68  Mo.  316 ;  4  Mason ,  .Mir) ; 
«0N.C.358:  lOYerg.551;  2Humph.439;  9Ired.429;  31  Ga.40;  40Ala.3Vi; 
101  Mass.  1;  8  Ohio,  131;  11  Fla.  247.  Aside  from  the  perpetration  of  a 
felony,  murder  in  the  first  degree  is  any  kind  of  unlawful,  wiliful,  a'nd 
deliberate  kilUng-48  Cal.  95;  17  id.  389;  43  id.  344;  34  id.  21 1 ;  24  id.  17 ;  39 
id.  694;  43  id.  552:  13  Nev.  140:  id.  300;  5  Oreg.  216;  64  Mo.  5f)l;  S.  C.  2 
Am.  Cr.  R.  313;  6l  Mo.  548;  64  id.  317:  which  shows  an  abandoned  and 
malignant  heart-43  Cal.  350;  43  id.  556. 

Murder  in  the  perpetration  of  a  felony— 48  Cal.  94;  17  id.  389;  24  id. 
17;  49  Id.  563;  38  Ala.  213;  »  Met.  93;  118  Mass.  36:  7  Tex.  Ct.  App. 472;  as 
arson,  burglary,  rape,  or  robbery— 24  Cal.  17 ;  34  Id.  21 1 ;  49  id.  .%3 ;  1  lex. 
€t.  App.  591;  2  id.  369.  In  robbery— 49  Cal.  563.  Attempt  at  rape— 18 
Hon.  487.  «or  is  it  necessary  that  the  party  himself  should  inflict  tho 
mortal  wound,  if  he  be  present  aiding  and  abetting  the  act— 1  Gall.  624 ; 
llred.76. 

Mnrder  in  the  second  degree  is  the  milawful  killing,  with  malice 
aforettaought,  but  without  deliberation,  premeditation,  or  precon- 
certed design  to  kill-39  Cal.  604;  75  Pa.  St.  403;  S.  C.  1  Am.  Cr.  11.  202. 
All  morder  not  of  the  first  degree  is  of  the  second  degree— 6  Baxt. 

iXenn.)  610.  If  there  was  no  deliberate  preconcerted  intention,  except- 
Qg  that  implied  from  circumstances  showing  no  considerable  provoca- 
tion, nor  an  abandoned  and  malignant  heart,  or  if  he  did  not  intend  to 
produce  death,  yet  intended  the  ulow,  it  is  murder  in  the  second  de- 
gree—25  Cal.  361.  If  circumstances  of  malice  and  premeditation  are 
not  proved,  the  law  presumes  the  murder  in  the  second  degree— 64 
Mo.  IS3.  The  court  should  not  charae,  that,  killing  being  proved,  the 
law  Implies  that  it  was  willful,  deliberate,  and  premeditated,  and  in 
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the  first  deprree,  and  thus  ignore  evidence  tending  to  show  mitigating- 
or  extenuating  circumstances,  or  to  show  homicide,  justifiable  or  ex- 
cusable—45  Cal.  291. 

190.  Every  person  guilty  of  murder  in  the  first  degree, 
shall  suffer  death  or  confinement  in  the  State  prison  for 
life,  at  the  discretion  of  the  jury  trying  the  same ;  or  upon, 
a  plea  of  guilty,  the  court  shall  determine  the  same ;  and 
every  person  guilty  of  murder  in  the  second  degree,  is 
punishable  by  imprisonment  in  the  State  prison  not  less 

than  ten  years.     [In  eilect  March  28th,  1874.] 

Discretion.— Under  the  amendment  of  1874,  the  duty  imposed,  on 
the  court  is  to  exercise  the  same  discretion  when  defendant  pleads 
guilty,  and  the  court  finds  the  crime  murder  in  the  first  degree,  as  is 
to  be  exercised  by  the  jury  when  they  find  defendant  guilty  of  inur^ 
der  in  the  first  degree— 4J)  Cal.  178.  The  nature  of  that  aiscretion  is  to 
be  ascertained  from  the  language  of  the  statute— id. 

191.  The  rules  of  the  common  law,  distinguishing  the 
killing  of  a  master  by  his  servant,  and  of  a  husband  by 
his  wife,  as  petit  treason,  are  abolished,  and  these  offenses 
are  homicides,  punishable  in  the  manner  prescribed  by 
this  chapter. 

192.  Manslaughter  is  the  unlawful  killing  of  a  human 
being  without  malice.    It  is  of  two  kinds: 

1.  Voluntary — upon  a  sudden  quarrel  or  heat  of  passion. 

2.  Involuntary— in  the  commission  of  an  unlawful  act, 
not  amounting  to  felony;  or  in  the  commission  of  a  law- 
ful act  which  might  produce  death,  in  an  unlawful  man- 
ner, or  without  due  caution  and  circumspection. 

Manslaughter  defined.— 3  Wash.  C.  C.  515;  2  Horr.  &  T.  2;  1  Hayw. 
(N.  C.)  4Ji);  0  Eug.  455.    'iho  absence  of  malice  distinguishes  it  from. 
murder— 5  Cal.  127;  (i  id.  543;  40  id.  436:  5  Sawy.  620:  3  Gratt.  a£4; 
Wright,  20;  Addis.  27:»;  6  Cowen,  51 ;  4  Dall.  125;  2  Kice,  i04;  2  V».  Cas. 
78;  lid.  71H;  2  Wheel.  C.  C.  506;  Horr.  &  T.  2;  43  Me.  11;  1  Strob.  479; 
16  B.  Mon.  587;  1  Zab.  U.6;  37  lU.  448;  3  Jones,  (N.  C.)  226;  28  Miss.  687; 
5S  Pa.  St.  i);  10  Rich.  341 ;  31  Ind.  511 ;  43  Ala.  21;  18  Ga.  17;  29  Ohio  St^ 
186 ;  Kelly,  124 ;  2  St.  Tri.  730.    Neither  malice  nor  deliberation  is  essen- 
tial to  unlawful  shooting-5  Cush.  2:;5;  7  Ga.  2;  2  Halst.  220;  1  KeUy,. 
222;  Meigs,  106;  1  Parker  Cr.  R.  154;  Thach.  C.  C.  471;  2  Va,Cas.78; 
I  Id.  11(5;  5S  Ga.  309.    The  unnecessary  killing  of  another  while  resist- 
ing  an  attempt  to  commit  a  felony,  or  some  other  unlawful  act — ■' 
Miss.  23;  or,  if  In  the  prosecution  of  a  design  no  more  was  intend* 
than  a  mere  civil  trespass,  or  an  assault  and  battery— 28  Ga.  200; 
Mass.  391 ;  102  id.  155;  lOdid.458;  3  Cush.  181;  1  Leach,  6;  oranattemi 
to  commit  a  misdemeanor— 33  Me.  4!):  20  N.  H.  160;  32  Me.  36. 
Where  the  weapon  used  is  not  likely  to  kill  or  maim— 1  Raym.  Ld.  14J 
7  Humph.  479;  1  Ired.  76:  or,  where  the  act  was  not  likely  to  cam 
death— 30  Mich.  16;  S.  C.  1  Am.  Cr.  L.  276.    Unless  the  unlawful  act 


91  HOMICIDE.  §  192 

Violence  was  felonious,  the  killing  is  manslaughter— 20  N.  H.  166;  32 
Me.  369;  1  Baym.  La.  144.  The  intent  to  kill  is  not  a  necessary  ingre- 
dient in  manslaughter— 10  Ohio,  424.  Where  two  fight  on  fair  terms,, 
and  one,  in  the  heat  of  passion,  kills  the  other,  it  is  manslaughter— 9 
Ired.  429;  and  the  slayer  need  not  be  without  fault— 10  Bush,  495;  S. 
G.  1  Am.  Cr.  R.  293;  unless  there  was  an  intent  to  kill  or  perpetrate  a 
felony- 30  Mich.  10;  S.  C.  1  Am.  Cr.  R.  276. 

Volnntary  manslanghter  is  the  unlawful  killing  done  by  design, 
while  involuntary  manslaughter  is  that  done  without  design  or  intent 
to  kill— 53  Ind.  159;  28  Ga.  215— and  in  which  there  can  be  no  aiders 
and  abettors— 65  Ind.  !iB5.  As  where  the  killing  is  done  intentionally, 
in  hot  blood,  but  without  malice— 3  Curt.  1 ;  2  Humph.  181 :  Horr.  &  T. 
2;  7  Tex.  Ct.  App.  350;  46  Ga,  158;  15  Ohio  St.  47;  58  Pa.  St.  1;  47  111.  376; 
32  Yt.4!Jl;  16  Ark.  568:  30  Ind.  li>7;  66  id.  190;  31  id.  511;  37  id.  472;  42 
id.  354;  SO  id.  15;  51  id.  453;  54  id.  128;  123  Mass.  422;  and  the  use  of  a 
superior  weapon  is  no  evidence  of  malice— 31  Cal.  3(i7;  or,  where  it  is 
voluntarily  committed— 17  Ala.  587;  36  id.  285.  In  New  York,  it  must 
have  been  committed  without  a  design  to  effect  death,  except  In  aid- 
ing a  suicide,  or  killing  an  unborn  child- 7  N.  Y.  385.  On  a  mutual  de- 
aigii  to  fight,  where  no  advantage  is  taken  and  death  ensues,  it  is  vol- 
untary manslaughter— 24  Cal.  17;  26  id.  665;  49  id.  425;  9  Ired.  429;  6& 
N.  C.  480;  52  M^s.  23;  53  Ala.  268;  4  Tex.  Ct.  Anp.  637.  lu  a  sudden 
mutual  combat,  where  neither  takes  advantage  of  the  other, and  deatb 
ensues,  it  is  manslaughter— 4  Tex.  Ct.  App.  54;  id.  637. 

Silling  in  heat  of  passion.— To  reduce  murder  to  manslaughter,  a 
provocation  must  be  established  apparently  sufficient  to  render  the 
passion  Irresistible— 6  Cal.  96;  18  Ga.  17;  30  id.  71.  If  not  done  in  the 
neat  of  passion  it  cannot  be  reduced  to  manslaughter— 49  Cal.  171.  It 
Is  enough  that  the  passions  are  heated  by  the  acts  or  conduct  of  de- 
ceased, and  this  may  be  caused  by  words,  if  naturally  calculated  to 
produce  it— 22  Miss.  383;  23  Ala.  44;  as  an  assault  and  battery  causing 
pain  and  bloodshed— 5  Tex.  Ct.  App.  661;  1  Hawk.  P.  C.  ch.  13.  S  3i):  or 
an  attack  met  with  disproportionato  violence— 4  Dev.  &  B.  491 ;  or  kill- 
ing in  resisting  an  unlawful  arrest— 14  Mo.  138 ;  id.  40:);  4  Muss.  391;  2(> 
Ala.  31;  12  Cush.  246;  69  III.  Ill;  or  in  an  attempt  to  gain  one's  liberty 
from  an  unlawful  arrest— 4  Tex.  Ct.  App.  349.  Whipping  one's  cliihl 
would  be  sufficient,  if  accused  was  suddenly  aroused  so  as  to  be  liicu- 
pable  of  cool  reflection— 25  Tex.  698;  see  57  Ga.  478.  The  law  requires 
two  things;  first,  there  should  be  provocation;  and  second,  tliu  blow 
must  be  clearly  traced  to  the  passion  arising  therefrom— 7  Car.  &  r. 
817.    See  Desty's  Grim.  Law.  title  Manslauohter. 

nt>vocation.— No  provocation  can  Justify  or  excuse  homicide,  but 
mayreduceictomanslaughter— 12Nev.  300;  llld.ss;  when  from  tlio 
weapon  used,  or  the  nature  of  the  attack,  an  intention  to  kill  is  man- 
ifest—2Hill,  (S.  C.)  459;  6  Cush.  395;  1  Parker  Cr.  R.  154;  1  Iretl.  354;  18 
Ala.  720.  The  provocation  must  be  such  as  would  st  Ir  the  rcseutintMi  t  of 
a  reasonable  man— 52  Ala.  348;  55  id.  413;  and  injury  done  to  husband, 
wife,  child,  parent, master,  or  servant,  is  sufficient  to  reduce  klllitiL;  to 
manslanghter— 8  Mich.  150:  3  Gratt.594;  32  Ga.  496.  Ingeuerul  the  prov- 
ocation must  be  one  that  involves  some  assault  by  the  person  killed 
—15  Ga.  244:  and  it  makes  no  difference  whether  it  could  oe  prevented 
or  not— 24  Ala.  67;  23  Miss.  322;  4  Mich.  67.  See  Desty's  Criui.  Law,. 
title  Manslauohteb. 

Words  and  gestures.— Neither  words  of  reproach,  however  griev- 
OQS.  nor  insulting  gestures  or  actions,  are  adequate  provocation,  or 
safllcient  to  reduce  intentional  homicide  to  manslaughter— 6  Cal.  !'6;  8 
id.  435;  50  id.  470;  25  Ala.  57 ;  48  id.  180;  6  Blackf.  299;  (>.>  Barb.  48;  8.  C. 
1  Green  C.  R.  714;  5  Cush.  295;  14B.  Mon.  614:  2  Dev.  269;  15  Ga.  22.1;  45 

Id.  ""    ~ 
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Tex.  Ct.  App.  93;  7  id.  456;  30  Wis.  216;  3  Wash.  C.  C.  515.  Killinsr  on 
■sucli  provocation  is  murder— 35  Ga.  59;  id.  158;  55  id.  317;  2  Dey.  2<i9;  1 
Va.  Cas.  10;  25  Ala.  57;  but  if  on  the  instant  he  strikes  with  an  instru- 
ment not  likely  to  cause  death,  and  death  ensues,  it  is  manslaughter— 
25  Up.  Can.  Q.  B.  112.  So  where  words  of  contumely  are  followed  by 
mutual  blows,  and  death  ensues,  it  is  manslaughter— 2  Curt.  1 ;  4  Dall. 
125:  39  Iowa,  185;  65  N.  C.  480.  So  where  the  words  were  accompanied 
by  injury  done  to  defendant's  property,  it  was  held  suflacient— 16  Ark. 
.563;  15  Ga.  244.  Insulting  words  and  conduct  to  a  female  relative  are 
not  sufficient,  unless  the  killing  was  really  on  that  provocation,  and 
■ensued  immediately  thereupon— 5  Tex.  Ct.  App.  2. 

Cooling  time.— It  sufficient  time  elapse  between  the  quarrel  and  the 
going  out  to  fight  to  allow  the  blood  to  cool,  the  killing  will  be  murder 
andnotmanslaughter— 24Cal.l7;  26  Id.  665:  63Ind.548;  as  where  hours 
before  the  fight  arrangements  were  made  for  it— 4  Parker  Cr.  R.  514;  7 
N.  Y.  396;  3  Gratt.  5i)5:  4  Dev.  &  B.  491:  17  Mo.  544;  25  Ga.  307;  1  Leigh, 
«13;  6  Car.  &  P.  157.  A  sudden  heat  of  passion  will  not  excuse,  if  the 
killing  be  done  after  a  sufficient  time  nas  elapsed  for  reason  to  re- 
sume its  sway— 43  Ga.  482;  7  N.  Y.  396.  What  constitutes  sufficient  cool- 
ing time  is  a  question  of  law— 69  y.  C.  267;  S.  C.  1  Green  C.  B.  611. 
Wnere  there  has  been  sufficient  cooling  time,  the  killing  is  murder— 44 
Miss.  762:  4  Dev.  &  B.  491. 

Threats  against  life.— Mere  threats  against  life,  or  to  do  great  bod- 
Sly  harm,  will  not  reduce  killing  to  manslaughter— 6  Pac.  C.  L.  J.  882; 
•47  Miss.  318;  S«C.  I  Green  C.B.601;  6  Baxt.  (Tenn.)452;  5  Ga.86;  15 
id.  244;  6  Tex.  Ct.  App.  576.  They  must  be  followed  by  words  or  overt 
acts  at  the  time  of  the  killing— 17  Cal.316:  3  Heisk.376:  20  Iowa,  909; 
24  Ala.  67;  47  Miss.  318;  6  La.  An.  554 ;  14  id.  570;  id.  827;  or  some  dem- 
onstration made  to  carry  out  the  threatened  purpose,  manifesting  a 
present  intention  to  carry  it  out— 17  Cal.  316;  45  id.  260;  47  Miss.  318; 
i4  Ala.  67;  3  Uelsk.  376:  S.  C.  1  Green  C.  B.  255;  27  Tex.  t58;  33  id.  431; 
id.  525;  31  id.  420;  24  Tex.  454;  2  Head,  217;  44  Miss.  762;  12  Tex.  462;  5 
Yerg.  459. 

In  preyentlng  trespass.- To  kill  a  mere  trespasser  Is  at  least  man- 
slaughter,  and.  if  not  done  in  hot  blood,  it  is  murder->17  Ala.  568;  23 
i<l.  28;  26  id.  31 :  24  id.  67 ;  59  id.  1 ;  58  Ga.  35;  2  Granch  C.  C.  439;  3  Ired. 
186;  17  Iowa,  144;  4  Jones,  (N.  C.)  19;  4  Mass.  391:  20  Iowa,  569;  8  Jones, 
<N.  C.)  463;  4  Mich.  67:  10  Minn.  223;  23  Miss.  322;  4  Parker  Cr.  R.  35;  1 
Lew.  C.  C.  162;  1  Car.  &  P.  319.  If  the  weapon,  and  manner  of  using  it. 
were  not  likely  to  kill,  it  is  manslaughter— 4  Mass.  391 ;  59  Ala.  1 ;  23  id. 
28:  24  id.  21:  3  Ired.  186;  8  Smedes  &  M.401;  17  Iowa,  138;  Cro.Car. 
131.  The  killing  of  a  trespasser  by  the  use  of  spring-guns  Is  man- 
slaughter—14  Conn.  1;  31  id.  479;  and  where  they  are  planted  with  in- 
tent to  kill,  and  no  due  notice  is  given,  it  is  murder— 59  Ala.  1.  The 
common-law  rule  does  not  obtain  In  America— 59  Ala.  1 ;  2  Peters,  144. 
The  owner  of  propcity  may  resist  with  as  much  force  as  necessary  to 
prevent  the  ilfegal  removal  of  his  property,  or  his  exclusion  from  Its 
tise— 8  Cnl.  341 ;  14  Conn.  1 ;  1  Hill,  336;  S.  C.  4  id.  434;  7  Met.  596;  8  Pick. 
133;  24  Wend.  36i);  77  111.  25:  but  this  right  extends  only  to  preventloo 
—43  Cal.  447;  23  Ala.  28;  18  Mich.  314;  IXew.  C.  C.9. 

Involuntary  manslaughter  is  the  accidental  taking  of  life  in  the 
prosecution  of  some  unlawful  act  not  felonious,  or  in  the  Impropei 

?erformauco  of  some  lawful  act— 1  Cold.  62;  23  Iowa,  154;  6  Mass.  134: 
Ga.  2.  In  case  uf  accidents,  as  in  sports  productive  of  danger— 8  Ct 
&  P.  844;  6  id.  103;  as  killing  an  antagonist  with  a  chance  blow— 12  C< 
<3.  C.624;  or  by  riding  an  unruly  horse  in  acrowd— I  Cold.  62;  or  thro^ 
ing  a  stone,  or  firing  into  a  street— Whart.  on  Horn.  S  158;  or  on  shot 
ing  a  gun  only  to  alarm— 2  Dev.  58;  or,  If  a  blow  intended  for  one  kl 
another— 31  Ga.  167;  7  Car.  &  P.  438;  or,  striking  a  horse  which  8bi« 
and  a  child  is  nui  over  and  killed— 33  Me.  49;  or  in  a  scuffle  where 
fire-arm  is  accidentally  dlschaiged— 22  Ga.  4S7;  (i5  lud.  St^;  1  Post.  A 
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351 ;  4  id.  731 ;  or  dorlne  a  fray  where  some  one  was  accidentally  killed 
by  some  one  co-operatlns— 6  Baxt.  (Tenn.)  5P5.  See  5  Jone^.  (N.C.)  423. 
So.  kililnsr  contrary  to  iuteutiou,  hi  tlie  sndden  iieat  of  passion,  with  a 
weapon  not  calculated  to  produce  death— 108  Ma8s.  4.58;  14  Gratt.  til3; 
as  beating  with  a  bludgeon,  without  intent  to  kill— 28  Ga.  215;  or,  ad- 
ministering a  kldk— ^0  Mich.  16;  S.  C.  1  Am.  Cr.  B.  276;  or,  a  master 
killing  a  servant  under  correction— 25  6a.  510. 

By  negligence.— When  an  act  is  negligent,  and  it  results  In  death, 
it  is  manslaughter;  as  iii  permitting  wild  beasts  to  go  at  large— 7  Ala. 
169:  or  in  exposing  poison— 10  Cox  C.  C.  486;  9  Car.  &  P.  aW;  or  in  a 
political  meeting  iii  a  drunken  quarrel— 17  Ga.  174;  or  in  frightening 
an  infant— 12  Cox  C.  C.  530;  orin  the  immoderate  correction  of  a  child— 
63  N.  C.  1 ;  or  by  giving  a  child  spirituous  liquors- 3  Car.  <fc  P.  21 1 ;  lid. 
246.  So,  where  an  act  resulting  in  death  is  done  recklessly  or  hood  - 
l^ssly.  it  is  manslaughter;  as  by  administering  laudanum  to  an  infant 
—11  Humph.  150;  or  in  the  use  of  dangerous  machhiery— Whart.  ou 
Horn.  $  155;  or  dangerous  agencies— 1  Post.  <&  F.  519;  id.  521;  10  Cox  C. 
C.4S6;  or  in  pursuing  another  with  a  pistol  in  sport— 39  Ga.  31;  41  id. 
506;  or  in  firing  a  guEf  recklessly  and  needlessly— 17  Iowa,  138;  but  a 
careful  use  oi  a  dangerous  article  is  not  necessarily  unlawful— 11 
Humph.  150;  2Lea,(Tenn.)239;  2  Humph.  457.  In  theuse  of  a  revolver, 
a  person  is  held  only  to  the  care  of  a  reasonable  man— 47  Iowa.  647 :  8. 
C.  2  Am.  Cr.  R.  326. 

By  negligence  of  omission.— An  act  of  omission,  as  well  as  an  act 
of  commission,  may  subject  a  person  to  indictment  for  nianslauslitcr 
—see  4  Sawy.  517 ;  9  Bush,  669;  4  Cox  C.  C.  449;  8.  C.  1  Lead.  C.  C.  bO ;  us 
leaving  an  engine  in  charge  of  an  incompetent  person— 4  Cox  C.  C.  44!); 
S.  C.  1  iLead.  C.  C.  60;  2  Car.  A  K.  368;  Dears.  &  B.  248;  so  of  noghct  U> 
ventilate  a  mine— 2  Car.  &  K.  368;  or  to  place  a  stage  at  the  muutli  of  :w 
shaft— Dears.  &  B.  248;  or  neglecting  to  signal  a  railroad  train— 3  ('«>x 
C.  C.  191 ;  or  leaving  rails  on  a  track— 4  Fost.  &  F.  504;  1  Cox  C.  C.  35  J ; 
3  id.  191 ;  or  from  gross  negligence  of  a  railroad  company— 108  Mass.  7 ; 
or  of  an  ofBcer  of  a  steamboat— 5  McLean,  242:  3  Blatrhf .  528 ;  2  Fost.  & 
F.  153;  or  by  burning  of  a  steamer  while  racing— 1  Parker  Cr.  K.  G.VJ. 
So  if  death  ensues  from  neglect  or  omission  of  a  plain  personal  duty— 
1  Car.  &  K.  600:  2  id.  371 ;  but  not  if  it  be  a  discretionary  duty— 17  Q.  \\. 
34.  In  the  neglect  or  omission  of  a  duty»  if  there  be  malice,  it  is  niur- 
der-8  Iowa,  4i7;  32  N.  J.  L.  169. 

Neglect  to  provide  food^  etc.— Where  death  ensues  from  neglect 
or  omission  of  duties  owed  by  persons,  it  is  manslaughter— 8  Iowa,  477; 
32  N.  J.  L.  169;  1  Car.  &  K.  600:  2  id.  371;  Whart.  on  Houi.  S  117 ;  as  neg- 
lect of  parents,  guardians,  and  others,  to  provide  food  and  shelter  for 
those  mider  their  care— 3  Post.  (N.  H.)  355;  but  the  existence  of  a  posi- 
tive duty  is  essential— 9  Cox  C.  C.  123;  and  means  and  ability  to  pro- 
vide most  be  shown— 5  Cox  C.  C.  879;  7  Car.  «&  P.  277;  5  Cox  C.  C. 
275;  id.  339;  10  id.  547;  id.  569.  So  where  a  husband  neglects  to  provido 
food,  etc.,  for  his  wife— 3  Jones  (N.  C.)  421 ;  1  Car.  &  K.  6()0;  or  a  nixster 
for  his  servant— 13  Week.  R.  816;  1  Up.  Can.  L.  J.  N.  S.  164;  5  Cox  C.  C. 
279;  8  Car.  &  P.  153;  10  Cox  C.  C.  62;  5  Id.  279:  3  Id.  303;  or  of  a  parent 
for  his  child— Ross.  A  R.  C.  C.  20;  9  Cox  C.  C.  123;  2  Car.  ifc  K.  8(i4 ;  H  Id. 
153;  2  Camp.  650.  Keepers  of  almshouses  are  responsible  for  death 
caused  by  their  neglect— 2  Strange,  882;  2  East  P.  C.  8J1 ;  8  Q.  B.  !ir)!»; 
Leigh  A  C.  394;  2  Car.  Sc  K.  343.  Accepting  guardianship  of  another 
makes  one  responsible  for  death  resulting  from  negligence— 7  Car.  & 
P.  2n ;  6  Cox  C.  C.  140;  2  Den.  C.  C.  325:  id.  277.  And  In  all  cases  of  neg- 
lect to  provide  food,  etc.,  if  the  neglect  to  provide  was  willful  and 
gross,  and  death  ensues,  it  is  murder^lO  Cox  C.  C.  547;  id.  569;  4  Id. 
455.    See  Desty's  Crim.  Law,  S  7  a. 

Negligence  of  medical  practitioner.— Killing  caused  by  gross 
negligence,  rashness,  carelessness,  or  ignorance  of  medical  practi- 
tioners, apothecaries,  etc.  is  manslaughter— 10  Bush,  495;  21  Ala.  300;  1 
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III.  275;  1  Car.  &  K.  600;  so  If  a  patient  dies  for  want  of  ordinary  skill 
In  the  physician— f)  Ired.  440;  see  also,  5  Car.  &  P.  333;  1  Moody  G. 
C.  346:  4  Car.  &  P.  398;  3  id.  U35;  8  id.  475;  3  Car.  &  K.  202;  4  Fost.  &  F. 
356;  10  Cox  C.  C.  486;  id.  525;  12  id.  534.    See  Desty's  Crlm.  Law,  §  7  a. 

193.  Manslaughter  is  punishable  by  imprisonment  in 
the  State  prison  not  exceeding  ten  years. 

194.  To  make  the  killing  either  murder  or  manslaught- 
er, it  is  requisite  that  the  party  die  within  a  year  and  a 
day  after  the  stroke  received  or  the  cause  of  death  admin- 
istered; in  the  computation  of  which  the  whole  of  the 

day  on  which  the  act  was  done  shall  be  reckoned  the  first. 

Within  a  year  and  a  day— 6  Cal.  207;  Id.  210;  1  Dev.  139;  66  Mo.  125; 
41  Tex.  4^6.    See  3  Inst.  53. 

195.  Homicide  is  excusable  in  the  following  cases  i 

1.  When  committed  by  accident  and  misfortune,  in  law- 
fully correcting  a  child  or  servant,  or  in  doing  any  other 
lawful  act  by  lawful  means,  with  usual  and  ordinary  cau- 
tion, and  without  any  unlawful  intent. 

2.  AVhen  committed  by  accident  and  misfortune,  in  the 
heat  of  passion,  upon  any  sudden  and  sufficient  provoca- 
tion, or  upon  a  sudden  combat,  when  no  undue  advantage 
is  taken,  nor  any  dangerous  weapon  used,  and  when  the 
killing  is  not  done  in  a  cruel  or  unusual  manner. 

No  one  who  fairly  follows  the  niles  of  athletic  sports  can  be  held  re- 
sponsible for  death  accidentally  resulting  therefrom— Addis.  270. 

Accident  or  misadventure.— Where  accidental  mischief  results 
from  the  proper  performance  of  a  lawful  act,  the  party  is  excused 
from  all  guilt— 89  Mass.  541 ;  14  Gray,  5J)2.  The  accidental  taking  of  life 
must  have  been  in  doing  some  lawful  act— 23  Iowa,  154;  5  Cush.  306;  82 
Conn.  75;  19  Ga.  1U3;  31  Ga.  167:  1  Lew.  C.  C.  161;  or  if  uuLiwful,  it  most 
l)onestly  and  bona  Jide  have  been  believed  to  be  innocent— 30  Ga.  383. 
Dcatli  resulting  from  throwing  lumber  from  a  building,  due  caution 
being  used,  is  misadventure  only— Kelyng,  40;  S.  C.  1  Lead.  C.  G.  SO. 
So  of  deaths  resulting  from  athletic  sports,  the  rules  of  tho  game 
Ijelng  fairly  followed— Addis.  270.  If  a  physician  bona  fide  exercisinj^ 
liis  best  skill  to  cure  a  patient,  performs  an  operation  under  which  the 
patient  dies,  it  is  misadventure  only— 3  Car.  &  P.  (j2n;  even  though  he 
acts  with  gross  ignorance— (>  Mass.  134;  8  Mo.  6U1 ;  but  see  22  Pa.  St.  261. 

196.  Homicide  is  justifiable  when  committed  by  pub- 
lic officers,  and  those  acting  by  their  command  in  their 
aid  and  assistance,  either— 

1.  In  obedience  to  any  judgment  of  a  competent  cour 
or, 

2.  When  nec^essarily  committed  in  overcoming  acta; 
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resistance  to  the  execution  of  some  legal  process,  or  in 
the  discharge  of  any  other  legal  duty;  or, 

3.  When  necessarily  committed  in  retakiog  felons  wlio 
have  been  rescued  or  have  escaped,  or  when  necessarily 
committed  in  arresting  persons  charged  with  felony,  and 

who  are  fleeing  from  justice  or  resisting  such  arrest. 

Subd.  1.  Ezecntion  of  malefactors.— The  execution  of  malef  2u:tor» 
is  au  act  of  necessity  ^here  tlie  law  requires  it,  but  tiie  court  issuini^ 
the  warrant  most  have  jurLsdiction  or  it  will  be  murder:  otherwise  ii 
the  warrant  be  merely  informal— 1  Hughes,  StiO ;  1  Hill,  (S.  C.)  327 :  fiO  Ala. 
117 ;  32  Me.  8(iS);  18  Ohio  St.  298:  Winst.  144 ;  2  Den.  C.  C.  35.  A  subaltern 
can  justify  killing  another  only  on  the  ground  of  orders  from  his  su- 
perior, which  are  lawf  ul— 1  "Woods,  480. 

Subd.  2.  Officers  of  the  law— when  their  authority  to  arrest  or  im- 
prison is  resisted,  may  use  force  s^rainst  force,  even  if  death  should  be 
the  consequence— 1  Hughes,  iHiO;  18  Ohio  St.  298;  Win^t.  144;  1  HilUS. 
C.)  327;  50  Ala.  117;  but  not  when  the  resistance  is  over  and  the  neces- 
sity has  ceased— see  50  Ala.  117.  Even  in  case  of  a  civil  arrest,  if  the 
livesof  the  arresting  party  are  put  in  Jeopardy— 1  Hill,  (S.  C.)  327.  Ex- 
cept in  cases  of  riot,  an  ofacer  Is  not  authorized  to  kill  a  party,  accused 
of  a  misdemeanor,  if  he  fly  from  arrest— 2  Houst.  585;  44  Tex.  128;  12 
Cox  C.  C.  4. 

Killing  b7  an  officer  of  a  felon,  to  prevent  his  escape,  is  Justifiable 
—2  Strange, 882;  2  Ld.  Bavm.  1574;  2  Car.  &  K.  343:  Leigh  &  C.  3!)4;  » 
Cox  C.  C.  449;  8  Q.  B.iJ59;  but  if  he  can  be  taken  without  such  severity, 
itlsatleast  manslaughter— 7  Car.  &  P.  153;  id.  156;  2  Abb.  U.  S.  280:  44 
Tex.  645;  so,  of  a  lawful  arrest  unlawfully  executed— see  52  N.  H.  492; 
34  Conn.  132;  1  Vent.  216. 

Subd.  3.  On  an  arrest.— An  officer  is  Justified  In  killing  one  accused 
of  felony  if  he  resists  and  flees- 1  Hawks,  456;  2  Den.  C.  C.  35;  but  ne- 
cessity alone  will  Justify  the  killing,  and  the  authority  to  arrest  must 
have  been  known— 44  Ala.  41.  The  slayer  must  show  a  felony  com- 
mitted, and  the  object  avowed,  and  a  refusal  to  submit— 2  Dev.  58. 
Killing  by  officers  in  routs,  riots,  and  unlawful  assemblies,  If  necessary 
to  arrest  offenders,  is  Justifiable— 8  Mich.  150.   See  27  Cal.  572. 

197.  Homicide  is  also  justifiable  when  committed  by 
any  person  in  either  of  the  following  cases: 

1.  When  resisting  any  attempt  to  murder  any  person* 
or  td  commit  a  felony,  or  to  do  some  great  bodily  injury 
upon  any  person ;  or, 

2.  When  committed  in  defense  of  habitation,  property,, 
or  person,  against  one  who  manifestly  intends  or  endeav- 
ors, by  violence  or  surprise,  to  commit  a  felony,  or  against 
one  who  manifestly  intends  and  endeavors,  in  a  violent, 
riotous,  or  tumultuous  manner,  to  enter  the  habitation  of 
another  for  the  purpose  of  offering  violence  to  any  person 
therein;  or, 

3.  When  committ^  in  the  lawful  defense  of  such  per- 
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son,  or  of  a  wife  or  husband,  parent,  child,  master,  mis- 
tress, or  servant  of  such  person,  when  there  is  reasonable 
ground  to  apprehend  a  design  to  commit  a  felony,  or  to 
do  some  great  bodily  injury,  and  imminent  danger  of 
such  design  being  accomplished ;  but  such  jiersou,  or  the 
person  in  whose  behalf  the  defense  was  made,  if  he  -was 
the  assailant  or  engaged  in  mortal  combat,  must  really 
and  in  good  faith  have  endeavored  to  decline  any  further 
struggle  before  the  homicide  was  committed;  or, 

4.  When  necessarily  committed  in  attempting,  by  law- 
ful ways  and  means,  to  apprehend  any  person  for  any 
felony  committed,  or  in  lawfully  suppressing  any  riot,  or 
in  lawfully  keeping  and  preserving  the  peace. 

Subd.  1.  In  prevention  of  a  felony.— The  taking  of  life  is  justifia- 
ble when  (lone  to  prevent  the  connuisslon  of  a  felony— 3  Wash.  C.  C. 
615;  see  1  Hawks,  78,  iHl;  2  Dev.  58;  17  Ala.  687;  25  id.  15;  9  lowst,  188; 
Thach.  C.  C.  471;  8  Mich.  160:  45  N.  Y.  213;  5Sawy.  620.  'ihere  must  be  a 
well-grounded  belief  that  a  felony  is  about  to  be  committed— 1  Hawks, 
457;  f  Jones,  (N.  C.)  190;  8  Mich.  150;  25  Gratt.  887:  which  can  be  pre- 
vented only  by  the  killing  of  the  supposed  felon— 8  Mich.  150;  17  AJa. 
487;  25  id.  15;  Cro,  Car.  538. 

JSubd.  2.  Defense  of  habitation.— The  use  of  fatal  means  of  defense 
must  be  necessary  to  protect  the  life  of  defendant  or  of  his  family,  or 
to  protect  from  great  bodily  harm— 45  Vt.  308;  S.  C.  1  Green  C.  R.  490. 
Taking  of  life  is  Justifiable  only  when  the  entry  is  made  In  a  violent. 
riotous,  or  tumultuous  manner,  for  the  purpose  of  offering  violence  to 
some  person  therein,  or  of  committing  atclony  by  violence — 13  cal. 
447;  S.  C.  1  Green  C.  R.  487;  and  any  inmate  of  the  house  may  be  iustl- 
fled-43  Cal.  447 ;  S.  C.  1  Green  C.  R.  487 ;  4  Mass.  391 ;  4  Hill,  437 ;  4  tans. 
119;  8  Mich.  150;  21  Ind.  23;  22  Ga.  478;  Cro.  Car.  544;  5  Coke.  92;  11 
Mod.  242.  To  justify  shooting  a  burglar  there  must  be  circumstances 
calculated  to  arouse  the  fear  of  a  reasonable  man.  or  indicating  a  dan- 
ger so  urgent  as  to  excuse  the  instantaneous  use  of  a  deadly  weapon— 
43  Cal.  447;  S.  C.  1  Green  C.  R.  487;  22  Ga.  478.  Where  several  persons 
in  a  threatening  manner  assemble  before  a  man's  house,  he  must  first 
warn  them  off,  but  if  they  advance  and  actually  strike  him,  he  will  be 
iustified  In  taking  life— 14  Up.  Can.  (J.  B.  434.  So  if  two- persons  come 
in  the  night-time  and  actually  do  violence,  he  will  be  justified— 39  HI. 
407.    See  78  N.  C.  515. 

Subd.  3.  Defense  of  family.— Self-defense  will  justify  a  person  in 
defending  those  with  whom  he  is  associated,  and  in  killing  if  he  be- 
lieves life  is  in  danger— 49  Iowa,  328.  The  danger  must  be  sufficient  to 
satisfy  a  reasonable  mind  that  his  life,  or  that  of  his  wife  or  children, 
was  in  peril— 23  111.  17.  The  rule  of  self-defense  extends  to  husband 
and  wife,  parent  and  child,  brother  and  sister,  master  and  servant— 18 
Ga.704;  17  Ala.  887;  8  Mich.  150;  35  Ind.  492:  5Gid.  123;  30  Miss.  G19;  19 
Ohio  St.  387;  1  Wis.  165.  The  rule  applies  to  killing  to  prevent  taking 
away  defendant's  children— 17  Ala.  5»7. 

Subd.  4.  Arrest  by  private  person.— If  no  felony  has  been  com- 
mitted, a  private  person  in  coming  to  the  aid  of  the  oflicer  arresting 
will  not  be  justified  in  killhig-1  East  P.  C.  297. 

Self-defense.- Killing  is  always  Justifiable  if  done  in  defense  of  life 
•^  Minn.  270;  3  Brev.  615;  Horr  &  T.  2;  or  oaau  assault  with  felonious 
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intent— 1  Obio  St.  66;  Horr  &  T.  2:  Thach.  C.  C.  471;  5  6a.  85;  8  Mich. 
150.  A  man  has  a  right  to  defend  himself  luzalnst  a  sadden  and  iinex- 
pected  assanlt,  but  ne  is  not  therefore  justined  in  slaying  his  assailant 
— €l*ae.  G.  L.  J.  504:  60  Ala.  441;  he  has  no  right  to  slay  his  assailant 
nnless  it  be  absolutely  necessary,  id.  Homicide  can  bejustified  on  the 
groimd  of  necessity  alone— 1  Coxe,  (N.  J.)  424: 25  Tex.  174 ;  14  Busb,  341 ; 
21  Iowa,  154;  3  Wash.  G.  G.  515;  1  Met.  451;  4  Dev.  A;  B.  481;  90  lU.  221 : 
and  the  necessity  must  be  apparent,  actual,  and  Imminent— 33  Ala.  380 ; 
14  Bush,  341;  id.  363;  68  Pa.  St.  1;  and  absoInte-90  111.  221;  22  Oa.  234: 
with  no  possible  or  probable  means  of  escaping  the  necessity  to  kill  to 
save  life,  or  save  from  great  bodUy  injury— 58  Pa.  St.  1;  38  Id.  265.  It 
most  be  an  imperious  necessity— 8  Gal.  390;  17  Ala.  587 ;  16  111.  17 ;  77  111. 
484;  or  such  apparent  necessity  as  would  impress  a  reasonable,  pru- 
dent man  that  It  existed— 59  Ala.  1. 

The  danger.— To  justify  killing,  the  defendant  most  have  been  in 
real  or  apparent  danger— 10  Bush.  495;  S.  G.  1  Am.  Cr.  R.  293;  immi- 
nent and  Immediate— 33  Ala.  380;  Horr  &  T.  2;  37  Miss.  327;  3  Wasb.  C. 
G.  515;  25  Ga.  701:  id.  209;  5  Sa^.  620:  63  Miss.  23;  existing  at  the  time 
of  striking  the  fatal  blow— 41  N.  Y.  360.  It  is  not  necessary  that  tbe 
danger  should  in  fact  exist;  actual  and  real  danger  to  the  defendant's 
comprehension  as  a  reasonable  man,  is  sufficient— 31  Gal.  857 :  44  id.  65; 
10 Bush,  495:  S.G.  1  Am.  Gr.B.293:  47111.376;  9Nev.l06;  id.58;  id.  IJO: 
23  Ahk  17:  18 B.  Mon.  49:  2  Gurt.  1 ;  13  Kan.  414;  77  111.  484:  a  belief  of 
imminent  danger  is  sufficient— 84  Pa.  St.  158;  2  Am.  Cr.  R.  284.  His 
guilt  most  depend  on  the  circumstances  as  they  appeared  to  him  at  the 
time— 77  m.  25;  and  if  he  had  reasonable  ground  for  apprehension, 
even  though  appearances  were  false,  the  killing  will  be  justifiable- 
44  Gal.  65:  46 Barb.  625;  4  Parker  Gr.  R. 35;  3  Heisk.  376;  S.  G.  1  Green  G. 
B.  2.'>5.  See  47  Mo.  604;  50  id.  357;  8  Mich.  150;  18  Id.  314;  35  id.  405;  84 
Pa  St.  158;  S.  G.  2  Am.  Gr.  R.  284:  10  Bush,  495;  S.  G.  1  Am.  Gr.  R.  293;  2 
Wright,  265;  32  Gonn.  75.  See  Desty's  Gr.  Law,  $  31  b.  As  to  duty  to 
avoid  danger,  see  Duty's  Grim.  Law,  Doctbiite  of  Retreat,  §  31  c. 

19S.  A  bare  fear  of  tlie  commission  of  any  of  the  of- 
fenses mentioned  in  subdivisions  two  and  three  of  the  pre- 
ceding section,  to  prevent  which  homicide  may  be  law- 
fully committed,  is  not  sufficient  to  justify  it.  But  tbe 
circumstances  must  be  sufficient  to  excite  the  fears  of  a 
reasonable  person,  and  the  party  killing  must  have  acted 

under  the  influence  of  such  fears  alone. 

Fear.— A  bare  fear,  grounded  on  threats,  is  not  a  justification  for 
homicide,  and  nervous  fears  are  no  excuse— 37  Miss.  327;  44  id.  731; 
Horr  &  T.  2:  44  Miss.  762:  8  Bush,  481;  S.  G.  1  Oreen  G.  B.  613;  10  Minn. 
223;  31  Ga.  167;  39  id.  718;  2  K.  Y.  193.  The  criminal  law  requires  of 
men  mastery  over  their  fears  as  well  as  over  their  passions— 24  Ind. 
161.  The  fear,  to  excuse,  must  not  only  be  well  grounded,  but  must  be 
honestbr  entertained— 2  Head.  217;  24  Ind.  151 ;  the  fear  of  a  reasonable 
man  with  a  reasonable  cause  therefor— 30  Gal.  312;  43  id.  450;  25  id. 
217;  57  id.  184:  22id.  76:  18 id.  708;  2  N.  Y.  193;  25  Tex.  174:  3  Heisk. 376; 
4Ired.469;  2  Barb.  168;  1  HIU,  420:  20  Iowa,  109;  8  Mich.  150;  26  Miss. 
363;  5  Yerg.  459.  Weakness  of  mind,  fear,  and  excitementof  defendant 
produced  DT  the  violence  of  deceased,  will  not  alone  justify— 8  Gal. 
IbO;  17  Gal.  316;  see  43  id. 450.    See  Desty's  Grim.  Law,  title  Homicide. 

199.  The  homicide  appearing  to  be  justifiable  or  ex- 
cusable, the  person  indicted  must,  upon  his  trial,  be  fully 

acquitted  and  discharged. 
Pew.  Gode.— 9. 
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CHAPTER  IT. 


MAYHEM. 

§  203.    MAyhem  defined. 

§204.   Mayhem,  how  punishable. 

203.  Every  person  who  unlawfully  and  maliciously 
deprives  a  human  being  of  a  member  of  his  body,  or  dis- 
ables, disfigures,  or  renders  it  useless,  or  cuts  or  disables 
the  tongue,  or  puts  out  an  eye,  or  slits  the  nose,  ear,  or 
lip,  is  guilty  of  mayhem.  [Approved  March  30th,  in  ef- 
fect July  1st,  1874.] 

OfTense  under  statute.— The  statutory  offense  covers  all  malicioos 
disabling  of  the  person— 3  Conn.  112:  25  Ala.  30;  11  Bush,  603:  60  Ma 
141;  50  N.  Y.  598;  63  id.  207;  25  Ohio  St.  395;  4  Oreg.  324;  6  Sei^.  A  fi. 
224.  It  consists  in  depriving  a  human  being  of  a  limb  or  member  of 
his  body,  and  rendermg  him  defective  in  bodily  vigor,  'whatevo- 
means  or  instrument  may  be  used— 4  Ark.  56;  and  disfigurement  of 
person  is  sufficient— 10  Ala.  928;  maliciously  and  designealy  In  purso* 
ance  of  a  purpose  formed  during  the  confiict— 3  Ala.  497;  49  id.  18;  as, 
putting  out  an  eye— 7  Humph.  161 ;  3  Alb.  L.  J.  140;  or,  biting  off  part 
of  an  ear- 1  Ired.  121 ;  7  id.  39.  As  to  common-law  offense— see  Desk's 
Crim.  Law,  title  Mayhem. 

204.  Mayhem  is  punishable  by  imprisonment  in  the 
State  prison  not  exceeding  fourteen  years. 
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CHAPTER  in. 

KIDNAPPING. 

§  207.   Kidn^apping  defined. 

§  208.  Funishment  of  kidnapping. 

207.  Every  person  who  forcibly  steals,  takes,  or  ar- 
rests any  person  in  this  State,  and  carries  him  into  an- 
other country,  State,  or  county,  or  who  forcibly  takes  or 
arrests  any  person,  with  a  design  to  take  him  out  of  this 
State,  without  having  established  a  claim  according  to 
the  laws  of  the  United  States,  or  of  this  State,  or  who 
hires,  persuades,  entices,  decoys,  or  seduces  by  false 
promises,  misrepresentations,  or  the  like,  any  person  to 
go  out  of  this  State,  or  to  be  taken  or  removed  therefrom, 
for  the  purpose  and  with  the  intent  to  sell  such  person 
into  slavery  or  involuntary  servitude,  or  otherwise  to 
employ  him  for  his  own  use,  or  to  the  use  of  another, 
without  the  free  will  and  consent  of  such  persuaded  per- 
son, is  guilty  of  kidnapping. 

Kidnapping  defined.— It  Is  the  unlawful  removal,  stealing,  or  car- 
rying away  of  a  person  from  his  own  State  or  country,  against  his  will 
—see  2  Bisb.  G.  L.  6th  ed.  §  TU ;  4  Bl.  Com.  219 :  Bouv.  Law  Die. ;  Jacob's 
Law  Die. :  Bell's  Die.  Transportation  to  a  foreign  country  is  not  nec- 
essary—8  N.  H.  550.  The  offense  is  complete  although  the  ship  be  not 
in  fact  destined  to  leave  the  State— 15  Cal.  332.  Procuring  the  intoxi- 
cation of  a  sailor,  with  the  design  to  ship  him,  Is  sufficient— 25  N.  Y. 
3?2. 

Abdnction  of  children.— In  California,  under  an  earlier  statute,  the 
abduction  must  be  accompanied  with  a  removal  into  another  county, 
State,  or  Territory;  but  under  a  later  statute,  an  Intent  to  conceal  or 
detain  is  the  gist  of  the  offense— 15  Cal.  332.  A  child,  taken  by  the 
father  from  the  legal  custody  of  its  mother,  must  be  deemed  to  bo 
taken  without  her  consent— 41  N.  H.  53.  The  forcible  taking  away  a 
child,  against  the  will  of  Its  father, is  an  assault,  though  boththe  child 
and  its  mother  consent— 5  Allen,  518. 

208.  Kidnapping  is  punishable  by  imprisonment  in 
the  State  prison  not  less  than  one  nor  more  than  ten 
years. 
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CHAPTEB  rV. 


BOBBEBT. 

S  211.   Robbeiy  defined. 

S  212.   What  fear  may  be  an  element  in  robbery. 

§  213.   Punishment  of  robbery. 

211.  Bobbery  is  the  felonious  taking  of  personal  prop- 
erty in  the  possession  of  another,  from  his  person  or  im- 
mediate presence,  and  against  his  will,  accomplished  by 
means  of  force  or  fear. 

Requisites  of  offense.— The  property  taken  should  belonsr  to  a  per- 
son other  than  the  defendant— 21  Cal.  344;  where  title  Is  bona  Jtde 
claimed  by  the  defendant  the  case  fails— 28  Ark.  126;  8  Car.  &  P.4t9. 
The  taking  must  be  from  the  person,  or  in  the  presence  of  the  psrljr 
robbed— 3  Wash.  C.C.  209;  4  Bum.  379:  1  Ohio  St.  422;  11  Humph.  16m; 
3  Cold.  350;  39  6a.  583;  8  Car.  &  P.  49;  2  East  P.  C.  706.  If  force  is  used, 
fear  is  not  an  essential  iugredieiit — i  Binn.  379;  7  Ired.  239;  7  Mass. 
242;  55  N.  H.  152;  73  N.  C.  83;  35  Ind.  460;  6  B.  I.  60.  So,  to  knock  S 
man  down,  and,  while  insensible,  to  take  his  property  from  him.  Is 
iobber>'— 1  Leach,  320.  There  must  be  a  taking,  and  carrying  away— 
1  Leach,  362. 

The  taking.— The  goods  must  be  taken  animo  furandi,  as  in  larceny 
—12  Ga.  293;  3  Hun,  114;  4  Ohio  St.  539;  41  Iowa,  200;  71  N.  C.  56.  It  In- 
cludes larceny,  and  under  the  indictment  the  defendant  may  be  found 
guilty  of  larceny— 53  Cal.  58.  The  taking  must  be  against  the  will  of 
the  owner— PhiU.  (N.  C.)  140;  12  6a. 293;  Fost.  121-8;  and,  ''if  withont" 
or  *'  against"  the  will  of  the  owner,  is  convertible  with  "without  his 
consent,"  as,  where  the  owner  was  insensible  at  the  time— 3  Car.  A  F. 
392:  1  Leach,  320;  or,  when  he  was  helpless— 4  Blnn.  379;  but,  if  with- 
out force,  or  intent  to  use  force,  it  is  not  robbery— 25  Ind.  403. 

212.  The  fear  mentioned  in  the  last  section  may  be 
either — 

1.  The  fear  of  an  unlawful  injury  to  the  person  or  prop- 
erty of  the  person  robbed,  or  of  any  relative  of  his,  or 
member  of  his  family;  or, 

2.  The  fear  of  an  immediate  and  unlawful  injury  to  the 
I^erson  or  property  of  any  one  in  the  company  of  the  per- 
son robbed  at  the  time  of  the  robbery.  [Approved  March 
oOth,  in  effect  July  1st,  1874.] 

Threats  and  fear.- If  the  goods  be  taken  either  by  violence  or  put- 
ting in  fear,  It  is  sufficlent-58  Mo.  581;  5:)  Id.  318;  H  Smedes  &  M.  461. 
Fear  of  bodily  hurt  is  euougli— I  Leach,  320.    Wheu  fear  is  aUeged 
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in  tbe  Indictment  it  must  he  proved->6  Bosh.  436,  and  this  will  be  soffl* 
clent  without  actual  force— iDuvall,  156;  58  Mo.  081.  Any  threat  cal- 
culated to  produce  terror  is  8ufficient-12  Ga.  293:  2  East  P.  C.  734;  as 
tlireatenlng  to  take  and  destroy  one's  child— 2  East  P.  C.  734;  or 
threatening  to  destroy  one's  house— 2  East  P.  G.  731 ;  or  threatenhig  to 
charge  one  with  an  unnatural  crime— 12  6a.  293 ;  7  Humph.  45 :  1  Leach, 
139;  Id.  193:  Buss.  A  B.  146;  Moody  C.  G.  261;  even  where  the  fear  is 
only  as  to  loss  of  character— 1  ParlLer  Or.  B.  199;  1  Leach,  278;  Buss.  A 
B.  375;  2  EastP.  C.  231. 

213.    Bobbery  is  punishable  by  imprisonment  in  the 
State  prison  not  less  than  one  year. 


CHAPTER  V. 


i  :17.  Asuult  wltb  Inleni  to  cammlt  mnrdar. 

216.    Every  peisoD  who,  with  intent  t«  kill,  adminia- 

ters,  or  causes  dt  procures  to  be  administeTed,  to  another, 
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liquid,  hut  by  wliicli  death  is  not  caused,  is  panishable 
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CHAPTEB  VI. 

A8HAni.TS  WITH  nTTEin?  TO  COMICIT   TELOSY,  OTHEB  THAN 
ASSATJIiTS  WITH  XKTENT  TO  MUBDBB. 

S  220.   Assault  with  intent  to  commit  rape. 

S  221.   Other  assaults. 

S  222.  Administering  stnpefying  drugs. 

220.  Bvery  person  who  assaults  anotber  with  intent 
to  commit  rape,  the  infamous  crime  against  nature,  may- 
hem, robbery,  or  grand  larceny,  is  punishable  by  impris- 
onment in  the  State  prison  not  less  than  one  nor  more 

than  fourteen  years. 

Assanlt  to  commit  rape.— An  assault  implies  force  and  resistance, 
so  there  can  be  no  assault  on  a  consenting  female— 47  Cal.  450;  11  Nev. 
2S5;  S.  C.  21  Am.  Bep.  754;  32  N.  Y.  528;  54  Ala.  158;  9  Car.  &  P.  215;  10 
Ck>x  G.  G.  114;  12  id.  180.  There  must  he  actual  attempt  with  force* 
and  2^;ainst  the  consent  of  the  female— 30  Ala.  54;  22  Wis.  680;  but  the 
change  may  be  sustained  when  the  person  assailed  was  incapable  of 
giTl^  consent,  as  from  infancy— 76  N.  G.  209;  Law  B.  2  C.  G.  lU;  see  11 
NevTfeS;  or  from  idiocy  or  mania— 26  Up.  Can.  Q.  B.  823;  or  where  ac- 
quiescence was  procured  by  fraud— 3  Ark.  360;  53  Ala.  453;  2H  Ark. 
116:  32  id.  704:  if  Ga.  225;  50  Barb.  144;  14  Gray.  415;  47  Iowa.  151;  4 
Leigh,  648:  23  Mich.  356;  12  Ohio  St.  466;  22  Wis.  580;  45  id.  86;  Law  B. 
1 C.  C.  156;  id.  2  C.  C.  10;  8  Gar.  A  P.  286;  1  Car.  &  K.  415:  4  Fost.  &  F. 
r67;  see  2  Cox  G.  G.  443.  See  Desty's  Grim.  Law,  title  Bape.  In 
case  of  young  girls  it  is  suf&cient  if  their  persons  were  indecently  in- 
terfered with  without  their  assent— 18  Hun,  330;  13 id.  418:  1  Hill.  351; 
and  even  resistance  is  no  defense  when  the  defendant  is  a  school- 
master, and  theperson  assailed  is  his  pupil— Buss.  &  B.  130 ;  6  Cox  C. 
G.  64;  9  Car.  &  r.  722;  or  where  a  meoical  practitioner  mmecessarily 
strips  a  female  patient— 1  Moody  C.  C.  19. 

Liability  of  parties.— All  persons  present,  aiding  and  assisting,  are 
principals— 24  Mich.  1;  but  they  must  aldiand  assist— 45  Cal.  293;  and 
either  a  boy  under  fourteen,  or  a  husband,  may  be  liable  as  aiding  and 
abetting— id. ;  24  Mich.  1;  2  Allen,  163;  12  Mod.  340;  8  Car.  <&  P.  736:  see 
74  Mass.  489.  A  person  cannot  be  convicted  on  the  uncorroborated  tes- 
timony of  the  woman— 51  Cal.  371;  S.  C.  2  Am.  Cr.  B.  5H0;  46  Cal.  540;  6 
id.  221 ;  44  Iowa,  83.  But  see  29  Conn.  389.  An  indictment  charging  th Is 
offense  need  not  strictly  follow  the  language  of  the  statute;  words 
conveying  the  same  meaning  may  be  employed— 53  Cal.  629;  it  need 
not  allege  that  the  force  and  violence  was  against  her  resistance.  If 
there  is  no  resistance,  or  resistance  of  an  equivocal  character,  the  cou- 
viction  will  be  set  aside— 47  Cal.  450. 

Assaizlt  witii  intent  to  rob.- Whether  the  Intent  was  to  rob,  is  in  the 
province  of  the  jury  to  determine— 48  Cal.  82. 

Assanlt  with  intent  to  maim.— An  intent  to  malm  is  necessary— 52 
Ala.  391. 


§§  221-2     ASSAULTS  OTHER  THAN  TO  MUSDE&. 


104 


221.  Every  person  ivho  is  guilty  of  an  assault,  -witul 
intent  to  commit  any  felony,  except  an  assault  with  in*! 
tent  to  commit  murder,  the  punishment  for  which  assanltsl 
is  not  prescribed  by  the  preceding  section,  is  punishablal 
by  imprisonment  in  the  State  prison  not  exceeding  five] 
years,  or  in  a  county  jail  not  exceeding  one  year,  or  by] 
line  not  exceeding  five  hundred  dollars,  or  by  both. 

Assault  with  intent  to  commit  felony.— The  perpetration  of  an  I 
assault,  with  intent  to  commit  a  felony,  is  a  felony— 3  Blackf.  5;  69  Me.l 
181.  But  see  4  Mass.  439;  and  a  person  may  be  indicted  for  an  asaaalttj 
and  battery  with  intent  to  commit  a  felony— 8  Blackf.  575:  23  Ind.  ISOs  f 
27  id.  15:  53  id.  354;  17  N.  H.  253;  16  Ind.  232;  29  id.  80;  34  id.  543;  17  Up" 
Can.  G.  P.  139.  There  is  no  material  difference  between  an  assault  wlu«  ] 
intent  and  an  assault  with  an  attempt  to  commit  a  crime— 14  Ga.  55;  33 
Ind.  220.    See  14  Ala.  411. 

222.  Every  person  guilty  of  administering  to  another] 
any  chloroform,  ether,  laudanum,  or  other  narcotic,  an^ 
aesthetic,  or  intoxicating  agent,  with  intent  thereby  to! 
enable  or  assist  himself  or  any  other  person  to  commit  al 
felony,  is  guilty  of  felony. 

Administering  drugs,  with  Intent  to  influence  the  passions,  is  an^l 

assault— 114  Mass.  303:  5  Mich.  10.    See  1  Wheel.  C.  C.  490. 
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CHAPTER  Vn. 

DUELS  AND  CHALLENGES. 

S  225.  Dnel  defined. 

S  2*36.  Pimlshment  for  fighting  a  diiel»  when  death  ensues. 

S  227.  Punishment  for  fighting  a  duel,  although  death  does  not  ensue. 

§  228.  Persons  fighting  duels,  etc.»  disqualified  from  holding  office,  etc. 

S  229.  Posting  for  not  fighting. 

%  230.  Duties  of  ofiAcers  to  prevent  duels. 

S  231.  Leaving  the  State  with  Intent  to  evade  laws  against  dueling. 

S  232.  Witness'  privilege. 

225.  A  duel  is  any  combat  with  deadlyweapons,  fought 
between  two  or  more  persons,  by  previous  agreement  or 
upon  a  previous  quarrel. 

Duel  defined.— An  agreement  to  fight  with  loaded  pistols,  and  act- 
ually fighting  in  pursuance  of  the  same,  is  a  duel— I  Blackf .  377 ;  5  Strob. 
63;  8  Humph.  84;  4  Yei^.  143;  5  id.  356.  The  gravamen  of  the  offense 
Is  consent;  if  that  took  place  in  this  State,  the  statute  offense  is  com- 
plete—5S  Ala.  3d2.  If  fought  in  presence  of  spectators,  it  is  an  aggra- 
vated affray— see  1  Buss.  Cr.  9tn  ed.  ^  406.  in  California,  flghtlnsr  a 
duel  without  fatal  result  is  a  specific  offense— 14  Cal.  651 .  See  9  Leigh, 
«>5. 

226.  Every  person  guilty  of  fighting  any  duel,  from 
which  death  ensues  within  a  year  and  a  day,  is  punish- 
able by  imprisonment  in  the  State  prison  not  less  than 
one  nor  more  than  seven  years. 

When  death  endues.— In  case  of  deliberate  dueling,  if  death  ensues, 
it  Is  murder— 4  Dev.  &  B.  491 ;  44  Miss.  762;  and  consent  will  not  excuse 
—31  Ga.  411 ;  17  Wend.  351.  lu  California,  it  is  a  special  offense— 14  Cal. 
651. 

227.  Every  person  who  fights  a  duel,  or  who  sends  or 
accepts  a  challenge  to  fight  a  duel,  is  punishable  by  im- 
prisonment in  the  State  prison  or  in  a  county  jail  not  ex- 
ceeding one  year.  [Approved  March  SOtli,  in  effect  July 
Ist,  1874.] 

228.  Any  citizen  of  this  State  who  shall  fight  a  duel 
with  deadly  weapons,  or  send  or  accept  a  challenge  to 
fight  a  duel  with  deadly  weapons,  either  within  this  State 
or  out  of  it,  or  who  shall  act  as  second,  or  knowingly  aid 
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or  assist  in  any  manner  those  thus  offending,  shall  not  be 
allowed  to  hold  any  office  of  profit,  or  to  enjoy  the  right 
of  suffrage,  and  shall  be  declared  so  disqualiffed  in  the 
judgment  upon  conviction.    [In  effect  April  6th,  1880.] 

Disqnaliflcations.— A  statute  which  provides  that  the  offender  shall 
be  incapable  of  holding  any  office  of  honor,  trust,  or  profit,  is  consti- 
tutional—20  Johns.  457 ;  S.  G.  3  Co  wen,  6tM>.  See  10  Bush,  725;  see  Const. 
Cal.  art.  xx,  §  2. 

Challenging  and  accepting  challenges— see  Desty's  Crim.  Law,  S  94  b. 

Remedies  by  action  for  Injuries  arising  from  dueling— see  Civ. 
CkKle,  a  3347, 3348. 

229.  Every  person  who  posts  or  publishes  another  for 
not  lighting  a  di^l,  or  for  not  sending  or  accepting  a  chal- 
lenge to  fight  a  duel,  or  who  uses  any  reproachful  or  con- 
temptuous language,  verbal,  written,  or  printed,  to  or 
concerning  another,  for  not  sending  or  accepting  a  chal- 
lenge to  tight  a  duel,  or  with  intent  to  provoke  a  duel,  is 
guilty  of  a  misdemeanor. 

230.  Every  judge,  justice  of  the  peace,  sheriff,  or  other 
officer  bound  to  preserve  the  public  peace,  who  has  knowl- 
edge of  the  intention  on  the  part  of  any  persons  to  fight  a 
duel,  and  who  does  not  exert  his  official  authority  to  ar- 
rest the  party  and  prevent  the  duel,  is  punishable  by  line 
not  exceeding  one  thousand  dollars. 

231.  Every  person  who  leaves  this  State  with  intent 
to  evade  any  of  the  provisions  of  this  chapter,  and  to 
commit  any  act  out  of  this  State  such  as  is  prohibited  by 
this  chapter,  and  who  does  any  act,  although  out  of  this 
State,  which  would  be  punishable  by  such  provisions  if 
committed  within  this  State,  is  punishable  in  the  same 
manner  as  he  would  have  been  in  case  such  act  had  been 
committed  within  this  State. 

232.  No  person  shall  be  excused  from  testifying  or  an- 
swering any  question  upon  any  investigation  or  trial  for 
a  violation  of  either  of  the  provisions  of  this  chapter,  up- 
on the  ground  that  his  testimony  might  tend  to  convici 
him  of  a  crime.  But  no  evidence  given  upon  any  exam- 
ination of  a  person  so  testifying  shall  be  received  against 
him  in  any  criminal  prosecution  or  proceeding,    . 
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CHAPTER  Vni. 

FALSE  DCPBISOKMBNT. 

S  233.   False  imprisonment  defined. 

S  237.    False  imprisonment,  how  punished. 

False  imprisonment  is  the  unlawful  violation  of 
the  personal  liberty  of  another. 

False  imprisonment  is  any  unlawful  restraint  of  one's  liberty  by 
words  and  an  array  of  force,  without  bolts  or  bars,  in  any  locality 
whatever— 7  Humph.  43:  81 N.  C.  528:  but  there  must  be  a  detention  of 
thejperson,and  unlawfulness  of  the  uetentiou— 13  Fla.  675;  S.  C.  I  Green 
C.  R.  723;  and  the  detention  will  be  presumed  unlawful— 5  Tex.  Ct. 
App.  60.  It  is  not  necessarv  to  be  touched  or  actually  arrested— Bald. 
GOl;  a  detention  through  threats  is  sufficient— 3  Tex.  Gt.  App.  108;  as 
to  stop  a  person,  by  threats,  from  proceeding  on  a  highway— 3  Sneed, 
66:  or  to  prevent  a  man  from  moving  as  he  sees  proper— 7  Ilumph.  43 : 
3  Tex.  Ct.  App.  204;  id.  103;  G  id.  452;  or  to  forcibly  detain  a  person  ou 
the  street— 12  Ark.  43. 

237.  False  imprisonment  is  punishable  by  fine  not  ex- 
ceeding five  thousand  dollars,  or  by  imprisonment  in  the 
county  jail  not  more  than  one  year,  or  both. 

Punishment.— False  imprisonment  is  a  trespass— d  McLean,  267;  3 
Har.  &  McH.  260 ;  2  N.  H.  491 :  5  Wend.  170 ;  it  is  an  assault,  or  an  assault 
and  battery— 17  Ala.  MO;  and  it  is  a  misdemeanor— 23  Gal.  158. 
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—17  Ala.  540:  10  Minn.  409;  or  bringing  on  an  affray— 78  N.  C.  431;  or 
attempting  to  retake  money,  fraudulently  gotten,  from  him— 6  Bazt. 
(Tenn.)608;  or.  without  a  warrant,  attempting  to  arrest  a  fugitive,  is 
an  assault  and  battery— 79  N.  G.  605. 

What  not  assault  and  battery.— Where  one,  in  doing  a  lawful  act, 
accidentally  injures  another— 1  Strange,  190;  or  where  one  injures  an- 
other in  friendly  athletic  sport— 11  xi.  H.  540;  or  snatchln^i  from  a 
person's  hand— 12  Gush.  270;  or  arresting  a  man  apparently  intoxicated; 
it  is  not  an  assault  and  battery— 14  Gray,  65;  123  Mass.  436. 

Enforcing  discipline.— The  master  of  a  vessel  may  chastise  a  sea- 
man moderately— 1  Ware,  83;  id.  506;  2  Story,  120;  2  Sum.  684;  see  4 
Mason,  505;  7  Ben.  355.  An  officer  on  duty  may  correct  in  moderation 
—75  N.  G.  249;  43  Tex.  93;  1  Tex.  Gt.  App.  664;  as  the  superintendent  of 
a  poor-house— 58  Ind.  516;  S.  G.  2  Am  Cr.  B.  176;  34  Gonn.  132. 

Parent  and  child;  etc.— Every  parentmay  chastise  his  childinmoder. 
ation— 2  Humph.  283;  121  Mass.  66;  1  Brewst.  311;  54  Ga.281 ;  3  Head,  455; 
d2U1.395;  62  id.  354:  13  Iowa,  485;  see  6  Tex.  Gt.  App.  133.  So  as  to 
guardians— 43  Tex.  167;  or  persons  in  loco  parentis— mlS.  G.  322;  63  id. 
1;  so  as  to  teachers— 2  Dev.  &  B.  365;  4  Ind.  290;  4  id.  632;  1  Glty  H. 
Rec.  52;  4  Gray,  362;  68  N.  G.  322;  62  111.  354;  45  Iowa,  248;  5  Pa.  t.  J. 
78;  40  Barb.  54l;  27  Yt.  755;  3  Head,  455.  A  master  who  stands  in  loco 
parentis  may  chastise  his  apprentice  moderately— Addis.  324;  2  Pa.  St. 
402:  1  Ashm.  267;  6  Tex.  Gt.  App.  133;  1  Wheel.  G.  G.  155.  A  teacher  is 
guilty  of  assault  and  battery  in  excessively  chastising  a  pupil— 4  Gray, 
36:  8  Low.  Gan.  Jur.  173;  a  master  has  no  right  to  whip  a  hired  servant 
—1  Ashm.  267;  10  Gonn.  457;  6  Tex.  Gt.  App.  133;  2  Ghlt.  195. 

243.  A  battery  is  punishable  by  fine  of  not  exceeding 
one  thousand  dollars,  or  by  imprisonment  in  the  county 
jail  not  exceeding  six  months,  or  by  both.  [Approved 
February  26th,  1881.] 

Punishment.— An  assault  without  a  deadly  weapon  is  a  misdeineaa" 
or  only— 45  Gal.  283;  6  id.  563. 

244.  Every  person  who  willfully  and  maliciously 
places  or  throws,  or  causes  to  be  placed  or  thrown,  upon 
the  person  of  another,  any  vitriol,  corrosive  acid,  or  caus- 
tic chemical  of  any  nature,  with  the  intent  to  injure  the 
flesh  or  disfigure  the  body  of  such  person,  is  punishable 
by  imprisonment  in  the  State  prison  not  less  than  one 
nor  more  than  fourteen  years. 

245.  Every  person  who  com^mits  an  assault  upon  the 
person  of  another  with  a  deadly  weapon  or  instrument,  or 
by  any  means  or  force  likely  to  produce  great  bodily  in- 
jury, is  punishable  by  imprisonment  in  the  State  prison, 
or  in  a  county  jail,  not  exceediiig  two  years,  or  by  fine 
not  exceeding  five  thousand  dollars,  or  by  both.  [Ap- 
proved March  30th,  in  effect  July  1st,  1874.] 
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Assault  with  deadly  weapon.— An  assault  wltb  intent  not  to  do 
murder,  but  a  lesser  bodily  harm,  Is  not  a  felony,  unless  resort  is  bad 
to  means  of  a  deadly  nature— 45  CaL  283;  6  id.  56*2;  42  111.  340.  "  To  do 
bodily  barm  on  a  person,"  and  "  to  inflict'  on  the  person  of  another  a 
bodily  injury,"  are  of  tbe  same  import— 44  Cal.  94,  distinguishing  9  id. 
260.  it  is  a  distinct  offense  from  au  assault  to  do  murder,  but  Is  nec- 
essarily included  in  that  charge  in  the  indictment— 44  Gal.  94;  5  id.  133; 
40  id.  426.  Se*"  30  Gal.  218.  The  indictment  should  charge  the  offense 
in  the  language  of  the  statute,  and  should  allege  that  the  weapon  was 
deadly,  or  such  facts  as  necessarily  show  that  it  was  deadly— 29  Gal. 
579.  An  averment  that  defendant  was  armed  with  a  deadly  weapon, 
and  made  an  assault,  is  not  an  averment  that  the  assault  was  made 
with  a  deadly  weapon— 53  Gal.  451.  The  name  of  the  weapon  is  not  a 
necessary  ingredient,  its  nature  alone  is  important— 44  Cal.  94.  See  6 
Cal.  562.   Where  defendant  was  convicted  and  was  sentenced  to  im- 

{irisonment  in  the  county  jaU,  no  appeal  lies  from  the  judgment— 53 

Offense  generally.— The  danger  to  life  must  be  a  real  danger— 2 
Curt.  241.    A  deadly  weapon  is  one  calculated  to  produce  death,  or 

Seat  bodily  harm— 6  Tex.  Ct.  App.  146;  3  id.  18;  as  a  bowie-knife -24 
i.  286:  a  pistol  used  as  a  bludgeon— 41  id.  155;  weights  and  stones— 
28  id.  79;  30  id.  138;  a  champagne  bottle— 33  id.  217;  or  one  which,  in 
the  manner  used,  is  capable  oi  producing  death  orjgreat  bodily  harm 
—i  Tex.  Ct.  App.  327;  see  1  id.  640;  6  Jones,  (N.  CfT)  505.  An  assault 
with  a  deadly  weapon  is  ipso  facto  an  aggravated  assault— 23  Tex.  582 ; 
6  Tex.  Ct.  App.  663.  To  constitute  an  assault  with  a  gun  it  is  not  nec- 
essary that  It  be  raised  to  the  shoulder— 27  Mo.  255;  but  there  must  bo 
an  act  indicative  of  an  effort  to  shoot,  or  otherwise  use  the  weapon— 43 
Tex.  676;  23  id.  574;  7  Tex.  Ct.  App.  77. 
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CHAPTER  X. 


LIBSL. 

S  248.   Libel  defined. 

S  249.  Punishment  of  libel. 

S  250.   Malice  presumed. 

S  251.   Truth  may  be  given  in  evidence.   Jury  to  determine  law  and 

fact. 
S  252.  Publication  defined. 
S  253.   Liability  of  editors  and  publishers. 

S  254.  Publishing  a  true  report  of  public  ofdcial  proceedings  privileged. 
S  255.   Extent  of  privilege. 
S  256.   Other  privileged  communications. 
S  257.   Threatening  to  publish  libeL  Offer  to  prevent  publication,  with 

intent  to  extort  money. 

248.  A  libel  is  a  malicious  defamation,  expressed 
either  by  writing,  printing,  or  by  signs  or  pictures,  or  the 
like,  tending  to  blacken  the  memory  of  one  who  is  dead, 
or  to  impeach  the  honesty,  integrity,  virtue,  or  reputation, 
or  publish  the  natural  or  alleged  defects  of  one  who  is 
alive,  and  thereby  to  expose  him  to  public  hatred,  con- 
tempt, or  ridicule.  [Approved  March  30th,  in  effect  July 
1st,  1874.] 

Libel  in  general.— Libel  is  an  offense  under  the  law  both  of  En- 

S:land  and  of  the  States  of  the  Union— 17  Mass.  336;  13  Met.  68;  9  N.  H. 
4.  It  is  a  represenuaiou  in  writing  or  by  pictures,  calculated  to  lead 
to  any  act  which,  when  done,  is  IndTctable— 4  Mass.  163;  4  McCord,  317; 
9  Johns.  214.  Any  publication  which  tends  to  excite  people  to  the 
comnuission  of  any  crime  is  a  libel— Stark.  Slan.  S  152.  A  malicioaa 
publication  in  printing,  writing,  signs,  or  pictures,  tending  to  Injure 
reputation,  disgrace  and  degrade  a  person,  and  lower  him  in  the  es- 
teem of  the  world,  or  bring  iiim  into  public  hatred,  contempt,  or  ridi- 
cule—5  Har.  (Del.)  475;  3  id.  406;  2  id.  417.  Intent  is  an  essential  ele- 
ment—15  Pick.  337;  7  Cowen,  613;  Peake  Ad.  Cas.  84;  2  Bam.  &  C.  257: 
and  the  party  will  be  presumed  to  intend  the  consequences  of  bis  act 
—see  4  6a.  14;  15  Pick.  337;  22  How.  St.  TrL  237;  2  JBarn.  &  G.  257; 
Car.  &  P.  462. 

249.  Every  person  who  willfully,  and  with  a  malicioui 
intent  to  injure  another,  publishes,  or  procures  to  be  pub- 
lished, any  libel,  is  punishable  by  fine  not  exceeding  live 
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thousand  dollars,  or  imprisonment  in- the  connt^  jail  not 
exceeding  one  year. 

250.  An  injurious  publication  is  presumed  to  have 
been  malicioas  if  no  justifiable  motive  for  making  it  is 
shown. 

Malice  in  law.— On  the  Intentional  publication  by  another  of  mat- 
ter which  is  libelous,  malice  in  law  will  be  implied,  whatever  the  mo- 
tives in  fact  may  be— 3  Pick.  304 :  9  Met.  410 :  15 Tick.  337 ;  7  Cowen.  613. 

251.  In  all  criminal  prosecutions  for  libel,  the  truth 
may  be  given  in  evidence  to  the  jury,  and  if  it  appears  to 
the  jury  that  the  matter  charged  as  libelous  is  true,  and 
was  published  with  good  motives  and  for  justifiable  ends, 
the  party  shall  be  acquitted.  The  jury  have  the  right  to 
determine  the  law  and  the  fact. 

Jostification.— To  constitute  a  justification,  the  answer  must  aver 
the  truth  of  the  pubUcatlon-9  Cal.  636;  43  id.  379;  2  Hill,  248;  9  Met. 
410: 15  Pick.  337:  7  Ired.  180;  but  if  the  libel  assert  the  defamatory 
matter  only  as  the  belief  of  the  author,  or  as  rumor,  or  general  sus- 
picion, it  cannot  be  justified  by  proof  that  the  author  believed  it  to  bo 
trne-41  Cal.  380;  4  Conn.  408;  8  Wend.  606;  11  Price,  235:  1  Holt.  53: 
6  Blnff.  215.  But  proof  that  he  believed  it  to  be  true  may  be  admitted 
In  mitigation  of  punishment— 9  Ala.  447:  4  Man.  &  B.  65:  4  Bam.  A 
Aid.  314. 

252.  To  sustain  a  charge  of  publishing  a  libel,  it  is  not 
needful  that  the  words  or  things  complained  of  should 
have  been  read  or  seen  by  another.  It  is  enough  that  the 
accused  knowingly  parted  with  the  immediate  custody  of 
the  libel,  under  circumstances  which  exposed  it  to  be 
read  or  seen  by  any  other  person  than  himself. 

Publication  defined.— The  offense  is  committed  by  sending  the  li- 
bel to  the  one  libeled,  though  it  reaches  the  ear  of  no  third  person— 7 
Conn.  226;  2  Yerg.  581.  The  transmission  of  a  sealed  letter  containing 
libelous  matter  is  Indictable— 5  Humph.  112;  6  6a.  276. 

253.  Each  author,  editor,  and  proprietor  of  any  book, 
newspaper,  or  serial  publication,  is  chargeable  with  the 
publication  of  any  words  contained  in  any  part  of  such 
book,  or  number  of  such  newspaper  or  serial. 

Liberty  of  the  press.— Every  citizen  has  the  right  of  investigating 
the  conduct  of  those  who  are  intrusted  with  public  business— I  DalH 
325;  being  responsible  for  the  abuse  of  that  liberty— 3  Teates,  520:  4  id. 
269;  3  Plttsb.  j^ep.  449.  The  guarantee  of  freedom  of  speech  applies  to 
words  spoken  orjpublished  in  regard  to  judicial  conduct  or  character 
—79  111.  45.  See  Const.  Cal.  art.  T,  sec.  9.  Not  only  the  liberty  of  the 
press  must  be  preserved,  but  liberty  of  written  as  well  as  oral  dis- 
course in  all  relations  where  there  is  a  duty  to  speak,  and  if  what  Is 
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written  under  sach  a  duty  goes  no  farther  than  duty  demands,  it  is 
not  indictable  unless  express  malice  is  shown;  otherwise  if  it  goes  be- 
yond the  line  of  dutyr-2  Bosw.  537;  1  Denio,41;  6  Gray,  94;  21  How. 
'202;  13  Md.  95;  9  N.  H.  34;  12  Pick.  163;  9  Phila.  594;  Law  B.9  C.  P. 
393 :  7  £1.  A  B.  229.  The  editor  is  answerable  in  law  if  the  contents 
of  his  paper  are  libelous,  unless  the  matter  was  inserted  by  some  one 
without  his  order  and  against  his  will— Thach.  C.  C.  346. 

254.  l^o  reporter,  editor,  or  proprietor  of  any  news- 
paper is  liable  to  any  prosecution  for  a  fair  and  true  x^e^ 
l>ort  of  any  judicial,  legislative,  or  oth^r  public  official 
proceedings,  or  of  any  statement,  speech,  argument,  or 
debate  in  the  course  of  the  same,  except  upon  proof  of 
malice  in  making  such  report,  which  shall  not  be  Implied 
from  the  mere  fact  of  publication. 

Reports  of  official  proceedings.— Where  a  report  of  Judicial  pro- 
ceedings, thotu^h  accurate,  is  accompanied  by  comments  and  insinua- 
tions to  asperse  a  man's  characcer,  it  is  libelous— 3  Pick.  304:  7  Johns. 
264;  see  2  Pick.  113;  1  Barn.  &  AM.  379.  Counsel  are  protected  while 
they  keep  within  what  is  material  to  the  cause,  but  not  when  they 
overstep  this  bound— 3  SmitbJ.P.49l;  2  Gamp.  563: 5  Esp.  123;  1  Barn.& 
Aid.  379.  Where  upon  a  final  trial  of  a  cause  the  judge  makes  an  order 
of  court  forbidding  any  publication  of  the  proceedings,  the  publisher 
cannot  shield  himself  from  ind/ctment  on  the  ground  that  the  libel 
was  a  correct  report  of  what  was  done— see  9  Ala.  447;  1  Ld.  Bayin. 
148;  4  Term.  Bep.  285;  Moody  &  M.  165. 

255.  Libelous  remarks  or  comments  connected  with 
matter  privileged  by  the  last  section  receive  no  privilege 
by  reason  of  their  being  so  connected. 

256.  A  communication  made  to  a  person  interested  in 
the  communication,  by  one  who  was  also  interested,  or 
who  stood  in  such  relation  to  the  former  as  to  afford  a 
reasonable  ground  for  supposing  his  motive  innocent,  is 
not  presumed  to  be  malicious,  and  is  a  privileged  com- 
munication. 

Privileged  communications.- Privileged  communications  are  such 
as  rebut  the  prima  facie  inference  of  malice,  but  this  may  be  answered 
by  proving  malice  in  fact— 20  Mass.  379:  2  Gromp.  M.  &  B.  156.  As  com- 
munications to  the  executive  or  appointing  power— 5  Johns,  806;  1  Ya. 
Gas.  176;  2  Wheel.  C.  G.  465:  3  Whart.  158;  3  Car.  &  P.  141.  See 72  Mass. 
26l;3Pittsb.Bep.449;  19N.Y.173;  9Minn.  133;  lUp.  Gan.  Q.B.2Il:61d. 
211 ;  see  1  Up.  Gan.  L.  J.  166;  or  letters  or  reports  in  writing  ofputOlc  of- 
ficers in  the  ordinary  course  of  their  duty— Law  B.  5  Q.  B.  103;  id. 
•)4 ;  5  Hurl.  &  N.  838;  1  Esp.  226.  So  bona  fide  communications  as  to  the 
character  of  candidates  for  oiflce  are  privileged— 3  Car.  Sc  P.  146;  Moody 
&  M.  187;  5  Scott,  340;  Law  B.  1  Q.  B.  699;  but  see  21  How.  ^2.  But 
(ibelous  statements  made  to  injure  one  la  office,  or  a  candidate  for 
office,  are  not  privileged— 13  Abb.  Pr.  41;  9  Minn.  188;  19  N.  Y.  173. 
Confidential  communications,  by  persons  occupying  fiduciary  po- 
sitions, as  letters  to  employer,  to  inform  of  malpractice  of  employees— 
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1  Camp.  268;  or  of  a  master  in  giving  a  correct  character  of  a  servant 


upon  inquiry  made  of  him— 3  Man.  Ss  B.  101;  4  id.  338;  4  Burr.  2425; 
Bull  N.  P.  8;  but  otherwise,  if  false  answers  1>e  given— 4  Bam.  A 
AdoL  700.  Other  privileged  communications,  see  Desty's  Crlm.  Law, 
title  Libel. 

257.  Every  person  who  threatens  another  to  publish  a 
libel  concerning  him,  or  any  parent,  husband,  wife,  or 
child  of  such  person,  or  member  of  his  family,  and  every 
person  who  offers  to  prevent  the  publication  of  ai^  libel 
upon  another  person,  with  intent  to  extort  any  money  or 
other  valuable  consideration  from  any  person,  is  guilty  of 
a  misdemeanor. 
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TITLE  IX. 

Of  CrimeB  against  the  Persofi  and  against  Public 
Decency  and  Qood  Morals. 

Chap.     I.    Bape,  Abduction,  Carnal  Abuse  op  Chil- 

DBBN,  AND  SEDUCTION,  §§  261-7. 

n.    Abandonment,  and  Neglect  of  Children, 

§§  270-2. 
III.    Abortions,  §§  274-5. 
rv.    Child-stealing,  §  278. 
V.    Bigamy,  Incest,  and   the  Crime  against 
Nature,  §§  281-7. 
VI.    Violating   Sepulture  and  the  Remains 
OP  THE  Dead,  §§  290-7. 
VII.    Crimes  against  Beligion  and  Conscience, 
and   other   offenses  against   good 
Morals,  §§  299-309. 
VIII.    Indecent  Exposure,  Obscene  Exhibitions, 
Books,  and  Prints,  and  Bawdy  and 
OTHER  Disorderly  Houses,  §§  311-18. 
IX.    Lotteries,  §§  319-26. 
X.    Gaming,  §§  330-6. 
XI.    Pawnbrokers,  §§  338-43. 
XII.    Other  Injuries  to  Persons,  §§  346-67. 
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CHAPTER  I. 

RAPE,  ABDUCTION,  CABNAL  ABUSE'  OP  CHILDRSNt  AXD   SE- 
DUCTION. 

§  261.  Bape  defined. 

S  262.  When  physical  ability  must  be  proved. 

S  263.  Penetration  sufficient. 

S  264.  Punishment  of  rape. 

§  265.  Abduction  of  women. 

S  266.  Seduction  for  purposes,  of  prostitution. 

S  267.  Abduction. 

261.  Kape  is  an  act  of  sexual  intercourse  accomplished 
with  a  female,  not  the  wife  of  the  perpetrator,  under 
either  of  the  following  circumstances : 

1.  "Where  the  female  is  under  the  age  of  ten  years. 

2.  Where  she  is  incapable,  through  lunacy  or  any  other 
unsoundness  of  mind,  whether  temporary  or  permanent, 
of  giving  legal  consent. 

3.  Where  she  resists,  but  her  resistance  is  overcome  by 
force  or  violence. 

4.  Where  she  is  prevented  from  resisting  by  threats  of 
inmiediate  and  great  bodily  harm,  accompanied  by  ap- 
parent power  of  execution ;  or  by  any  intoxicating,  nar- 
cotic, or  anaesthetic  substance,  administered  by  or  with 
the  privity  of  the  accused. 

5.  Where  she  is,  at  the  time,  unconscious  of  the  nature 
of  the  act,  and  this  is  known  to  the  accused. 

6.  Where  she  submits,  under  a  belief  that  the  person 
committing  the  act  is  her  husband,  and  this  belief  is  in- 
duced by  any  artifice,  pretense,  or  concealment  practiced 
by  the  accused,  with  intent  to  induce  such  belief. 


against  her  will— I'J  Ark.  3%);  II  Ga.  225;  39  Mc.  22:  9  Mich.  150;  47 
lUss.609;  25  Wis.  364;  without  her  consent,  and  against  her  will,  are 
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synonymous-47  Cal.  447;  105  Mass.  376;  see  110  id.  405;  53  Mo.  65;  3<i 
Mich.  203;  see  BeliC.  C.7I;  tliat  ic  was  against  her  will  maybe  in- 
ferred from  the  circumstances— 35  Geo.  263.  "Carnal  Imowleclgo" 
means  sexual  commerce— 97  Mass.  59.  A  woman  ceases  to  bo  a  chikl 
when  she  reaches  the  age  of  puberty— 22  Ohio  St.  102;  S.  C.  1  Green 
G.  B.  660. 

262.  No  conviction  for  rape  can  be  had  against  one 

who  was  under  the  age  of  fourteen  years  at  the  time  of 

the  act  alleged,  unless  his  physical  ability  to  accomplish 

penetration  is  proved  as  an  independent  fact,  and  beyond 

a  reasonable  doubt. 

Presumption  of  incapacity.— The  presumption  is,  that  a  boy  under 
fourteen  years  is  incapable  of  committing  rape— 14  OtLlo,222;  Winst. 
300;  7  Jones,  (N.  C.)61;  11  Ga.  225;  3  Car.  &  P.  396;  7  id.  682:  8  id.  736;  9 
id.  118;  but  this  presumption  may  be  rebutted— 2  Parker  Cr.  R.  174;  14 
Ohio,  222.  That  the  presumption  is  irrebuttable— see  4  Har.  (Del.)  566 ; 
7  Jones,  (N.  C.)  61 ;  Winst.  3uO;  9  Car.  &  P.  366.  A  boy  under  fourteen 
may  be  liable  as  an  aider  and  abettor— 19  Mass.  380. 

263.  The  essential  guilt  of  rape  consists  in  the  outrage 

to  the  person  and  feelings  of  the  female.    Any  sexual 

penetration,  however  slight,  is  sufficient  to  complete  the 

crime. 

Female  under  ten  years.— It  is  rape  whether  the  carnal  knowledge 
was  with  her  consent  or  not— 11  Ga.225;  6  Tex.  Ct.  App.  525;  7  id.  842. 
The  law  conclusively  presiunes  that  a  child  under  ten  years  is  in> 
capable  of  giving  consent— 14  Ired.  224;  56  Ga.  36;  S.  C.  2  Am.  Cr.  R. 
589;  11  Ga.  325;  26  Up.  Can.  Q.  B.  320.  So  consent  of  a  child  of  tender 
years  is  no  consent -29  Ark.  116;  11  Ga.  225;  4  Har  (Del.)  566;  1  Hlll» 
^1:  12  Iowa,  66;  1  Leigh,  588;  9  Mich.  150;  76N.  C.269;  12  Ohio  St.  466; 
17  id.  515;  26  Up.  Can.  Q.  B.  323;  U  Car.  &  P.  213;  10  Cox  C.  C.  144; 
id.  157.  So  force  is  not  necessary  in  case  of  a  child  under  ten  years— 
55Ga.303;  11  id.  226. 

Carnal  abuse  of  children.— Carnal  knowledge  of  a  cliild  by  her 
consent  is  not  properly  rape,  although  punished-in  the  same  manner 
—2  Va.  Cas.  235;  47  Miss.  603 ;  25  Wis.  36^  Force  and  resIsUnce  are  not 
the  essential  elements—!  1  Ne v.  255 :  4  Cent.  L.  J .  525 ;  55  Ala.  264.  Abuse 
Is  understood  as  limited  to  the  genital  organs  in  an  attempt  at  carnal 
knowledge,  failing  short  of  penetration— 53  Ala.  376. 

Subd.  2.  Incapacity  to  give  consent  through  idiocy  or  mania— 26 
Up.  Can.  Q.  B.  323. 

Subd.  8.  Force  and  resistance.— Force,  actual  or  constructive,  is  a 
necessary  ingredient— 53  Cal.  62;  30  Ala.  54;  53  id.  453;  9  Fla.  163;  50 
Barb.  144;  32  Ark.  704;  1  Wheel.  C.  C.  378.  It  is  incident  to  the  phys- 
ical character  of  the  act— 35  Ga.  263.  See  110  Mass.  455;  32  X.  Y.  525;  3 
Cox  C.  C.  543;  even  if  she  is  a  common  strumpet,  or  a  kept  mistress 
of  tlie  ravisher— 52  Ala.  394;  4  Humph.  194;  8  £ng.  360;  1  Hun,  307;  3 
Car.  &  P.  589.  No  particular  amount  of  force  is  necessary— 2  Iowa, 
566.  See  52  Ind.  187;  59  N.  Y.  374.  The  amount  of  force  and  resistance 
depend  on  the  relative  strength  of  the  parties,  and  other  circumstan- 
ces—45  N.  H.  148;  35  Ga.  263;  74  N.  C.  425;  2  Tex.  Ct.  App.  346;  6  id.  .524. 
There  must  be  on  the  part  of  the  female  the  utmost  resistance— 53  Mo. 
65;  24  Mich.  1;  see  110  Mass.  405;  49  Ga.  185:  1  Tex.  Ct.  App.  346;  un- 
til she  is  exhausted  or  overpoweredwftg  JHi  *  •  374;  her  utmost  resist- 
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anceaccordlngtolierllgblslseulBclent'^lNUass.fOS^  4'jOa.lti5.  Sco 
a3IiHl.ini  sTN.y.nf.  Wberoilio  resisunen  was ot  Hurii  equivocal 
ctuinuter  w  to  niggeat  aetnal  conseuc  or  a  uot  Oeciilcd  opposliiou,  n 
convlcttoD  aumotw  nMUUied— II  CiL  uo. 

OodUiihiUi*  ftniM.—Tho  force  may  be  constructive— HAlu.  t5J:  S. 
C.SAlII.Cr.B.«8lt  UHleb-iOl;  S.  C.a  Ain.Cr.B.tSUi  (is,  ivtirrrllio 

1  Ore«ii  (i.  B.  lUi  but  MS  4  L«lgh,  Mi;  M  Bull.  U8, 

Sabd.  4.  ftarantbu  miManao.— Oattios  ratWuce  aader  tear  ot 
death  or grcM  IkhIIIt  Sinii,  miibc»  tho  coasamuiatea  nctnipc— lAla. 
t4;  )3A^M:31Kaii.lM)  lUwaii.IM;  4 Fost. A F. gn.    I^olTciisc 


I  Ala.  BI:  It  I 

absohitelir  ubvieib-->»i  juku.  wii  i 
Elmunnaiuwa  oIcdIbimI  to  givo  eF- 
...  .».»»..»  »...-»._» Jo  bo  eoiiBlileiod  OIL  tboqucstLon  of 
u.,.»«— 43N'.H.14a;  UOn.XU;  T4N.C.4»:  i Tex. Lt. Ad& SW.  Sha 
inustbegDltfl  ovcivonn  b/fcarand  tenor,  witli  as  mueli  resistance 
as  [lOsUUe  uodPi  tbs  clrcnmnancn— la  Tin.  CatuU.  P.  379.  Sco  nt  Ala. 
ei;  3  Ark.  Slid;  ^1  Kun.  lU;  liSwan.IM.  It  Id  »  guealloii  for  tticlunr 
tailetcnuIne-aCBT.&l-.t'S:  uCoxCU.M;  U Cp. Uui. C. P. Kt): 

Adnlnlitariiif  dniga,«ltli  Intent  to  InjUmetba  pasikins, 
sault— 114  Hasa.3M:  S  Web.  10:  >ee  1  Vbeel.  C.  0.4^-  -"— 
uHumaD biw-M Intl.  138;  1CdxC.C.S82i  iCai.&iLi 
m  aarlni  sleep  13 


.  Wlicro  rumal  knowlctleo 
IndDCcd  UiD  woonn  to  eii]> 

U  not  ranci  mu  bcld  lu  lu3 
GEiig.gsei  (00X11.0.412: 
ClHr;  BCBT.£r.!»;  bnc 

-«  cat.  *  V.  ZSti  UL  IK)  I 

r  andagaluM  the  conoit  ot 

I  aunclcat— 40  Ala.  Ki.  TLo 
143;  3  1lrcv.334:  40Ala.K»; 
U.Nerg.  ft  B.  ITt;  1  V.i.  Cns. 


lilabilltr  of  pBrUsa.— All  perBOns  preseul,  uidlns  or  agslsting,  are 
principals,  bat  tliey  mult  bo  actuall/  aldliw  ma  '"■TttlTB  V  CaL  ai>: 
i*  Mfcli.1;  see  IS  Bnstt,  IB:  4S  Iowa,  Jeifi? openou  ffiawUiiK  by.  but 
dolnguoMsttoaliloraafUiliintciilIty— 41l<Su.m,  Apcnou  cauuot 
be  coavlcteil  cm  tlie  mieoiToboiat«l  teEtlmoiiT  of  Hw  wauaa— Ai  Cal. 
ITl;  8.a3Aia.Cr.B,M»i4IC*l.M>t»l£ai;UIa«a,R!:see  29 
Com).  IN:  but  liCT.tndinin)y  may  ba  cmrabiinteil  bylieronii  prior 
MMcmeiit>-MeWh*Tt.Cr.£T.|3T3j  1  Wbut.  U.  L.  8(li  ed.  j  we. 

265.  Every  person  wlio  takes  any  woman  uolawtully, 
against  lier  will,  and  by  force,  menace,  or  duress,  compels 
her  to  marry  liim,  or  to  marry  any  otlier  person,  or  to  be 
defiled,  is  punisliableby  imprisonment  in  the  State  prison 
not  less  tliau  two  nor  more  tlian  iourteea  years. 

Abdnotloii  for  maniacs.— Abduction  fur  mairiage  by  aoy  etnlscer 
meaas,  eltlieiby  violence,  deceit,  couspiracy.  or  any  cortupc  or  lio- 
proper  pracllces  tor  tbe  uurposo  ofiuariiage.^sanoaBiiseat  common 

8  Iowa,  447;  and  conseut  eilartoa  by  tlireUs.  trnuil.or  otberwlse.  la  no 
C0P5ent-W  III.  SlSi  sea  2*  Tci.  ua.  1(  tba  temalo  l»  under  flfKien 
ner  under  ilieir  care  are  deemed  to  bavo  tfio  legal  custody  ol  her— 8 

266.  Every  person  wlio  inveigles  or  entices  any  un- 
married female,  of  previous  chaste  cliaracter,  under  tlie  age 
of  clgliteen  years,  into  auy  house  of  ill-fame  or  of  assig- 
nation, or  elsewhere.for  the  purpose  of  prostitution;  or  to 
liave  illicit  carnal  connection  with  any  man;  and  every 
person  who  aids  or  assists  in  such  inveiglement  or  entice- 
ment; and  every  person  who,  by  any  false  pretenses,  false 
representation,  or  other  fraudulent  means,  procures  any 
female  to  have  illicit  carnal  connection  with  any  man,  is 
punishable  by  Imprisonment  in  the  State  prison  not  ex- 
ceeding five  years,  or  by  imprisonment  in  the  county  jail 
not  exceeding  ono  year,  or  by  a  line  not  exceeding  one 
thousand  dollars,  or  by  both  such  fine  and  imprison- 


veorol  nurciaae  wlUuDt  be  Im^M  when  tlie  mail  la  >li«>il]i  mu- 
lled—S  nikar  CO'.  B.  !!>.  CIiMte  ebaracter  means  jmsonil  vtrtDd. 
cbaMe  DB  to  the  eammenmment  of  tba  acta  d  danndaot-S  Barb. 
fiU:  aadBtliifula&ad  from  nod  T«nita-UlDd.4Iti  B.O.lAm.0i.K. 
Ki  M  N.  T.db;  tt  Iow>,«A)SJd|M^UL  *|^,J!>SfaBnnttniiDHt 

Sedm 

Adaltery.^ProoI  ol  uotorletr  Is  as  mateilal  aa  proof  of  tbe  face  of 
odDlt^rj' — la  CaL  !fi. 
Adultery  at  cDmmonlair^AaulteiT  la  Uie  llUdt  couimeice  of  two 


poolflli  Adultery,"  1^2,  AppeD(Ux,p,714. 

267,  Every  person  who  takes  away  any  fiitnale  under 
tbe  age  of  eighteen  years  from  her  fathei,  mother,  guard- 
ian, or  other  person  having  the  legal  charge  of  her  person, 
without  their  consent,  for  the  purpose  of  prostitution,  is 
pnnisbable  by  imprisonment  in  tbe  State  prison  not  ex- 
ceeding live  years,  and  a£ne  not  exceeding  one  thousand 
dollars. 

lanCnl  cbarsa  af  her— I  'Rata.  Cr.  Wli  ed.  nwj  antl  the  lokliig  muat  be 
wlthODt  such  persoal  eoaaeut— I  Car.  A  U.  aui  l  Bast  f.C.tSI;  and 
waotof  eooaeatwllltw  preaumed— leeBusc.  Cr.Er.  2M.  A  penon 
wbotaksaa  female  onder  age  from  the  coatody  of  her  tather.muM 
taketliaooiaeannimiliaheiiroTeamideriuo^LawB.(\0.iH:  B. 
aiAm.i$rBniUCiisO.C,4DI;lCar.*Kl<Mt  13CoxaO.!B;  Id. 
Z31;  aiuItIiatheMu,^i(tbeIleTed.OTliaiIi'eaaout'>  livlLwi'. ebo  was 

parent  coDtlnues  down  Id  ttaotimo  of  tliol4iliIng—«i;oxC.C.  149;  4  Id. 
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CHAPTER  n. 

ABAimONMENT  AND  NEGLECT  OF  CHILDBEK. 

S  270.   Omitting  to  provide  child  -with  necessaries. 

§  271.   Deserting  child. 

S  272.  Disposing  of  child  for  mendicant  business. 

270.  Every  parent  of  any  child  who  -willfully  omits, 
without  lawful  excuse,  to  perform  any  duty  imposed  up- 
on him  by  law,  to  furnish  necessary  food,  clothing,  shel- 
ter, or  medical  attendance  for  such  child,  is  guilty  of  a 
misdemeanor. 

Duty  of  parents.— A  father  is  penally  responsible  for  a  neglect  to 
supply  food  and  clothing  to  his  child— 23  N.  H.  355;  1  Den.  G.  C.  366;  8 
Car.  &  P.  611;  4  Cox  G.  G.  455;  5  id.  275;  10  id.  669:  3  Gar.  &  K.  123; 
but  if  a  parent  has  no  means  to  support  his  child,  his  omission  to  do 
so  is  not  indictable— 8  Q.  B.  959;  10  Gox  G.  G.  569;  12  Id.  16;  ft  id.  339. 
The  conscientious  error  of  judgment  in  matters  of  medical  treatment 
is  not  punishable  at  common  law— 10  Got  G.  G.  530;  so  a  conscientious 
conviction  that  God  would  heal  a  sick  child,  may  be  a  defense  on  neg- 
ligence of  parental  duty— 10  Cox  G.  G.  630.  A  mother  is  not  criminally 
liable  for  neglect  to  provide  a  midwife  for  her  dai^hteron  confine- 
ment with  a  bastard  child— 9  Cox  G.  G.  123;  unless  there  be  a  legal  du- 
ty to  supply  one— 9  Cox  C.  G.  123;  3  Aleyn,  132;  and  she  must  have 
taken  exclusive  charge— 9  Gox  C.  C.  123;  7  Gar.  &  P.  277 ;  8  id.  611. 

See  Civil  Code,  §§  193-215,  acts  relating  to  abandoned  children,  1874, 
Appendix,  p.  726;  1878,  for  protection  of  children,  Appendix,  p.  732; 
1878,  mendicant  Dusiness,  Appendix,  p.  733. 

271.  Every  parent  of  any  child  under  the  age  ot  six 
years,  and  every  person  to  whom  any  such  child  has  been 
confided  for  nurture  or  education,  who  deserts  such  child 
in  any  place  whatever,  with  intent  wholly  to  abandon  it, 
is  punishable  by  imprisonment  in  the  State  prison  not  ex- 
ceeding seven  years,  or  in  a  county  jail  not  exceeding  one 

year. 

At  common  law.— To  desert  a  helpless  child  with  intent  to  kill  is 
murder— 2  Gamp.  640;  Car.  &  M.  164:  2  Gar.  So  K.  864;  6CoxC.  G.  140; 
and  manslaughter,  if  death  ensues  simply  from  the  negligence— 4  Cox 
C.  C.465;  2  Car.  &  K.  864;  Dears.  453;  5  Gox  C.  G.  339;  10  id.  547;  id. 
569;  Bid.  140;  2  Gamp.  640;  and  so  of  death  from  mijustiflable  expos- 
ure to  the  weatheiv-2  Car.  &  K.  784. 

272.  Any  person,  whether  as  parent,  relative,  guard- 
ian, employer,  or  otherwise,  having  in  his  care,  custodv. 
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or  control,  any  child  under  the  age  of  sixteen  years,  who 
shall  sell,  apprentice,  give  away,  let  out,  or  otherwise  dis- 
pose of  any  such  child  to  any  person,  under  any  name,  ti- 
tle, or  pretense,  for  the  vocation,  use,  occupation,  calling, 
service,  or  purpose  of  singing,  playing  on  musical  instru- 
ments, rope  walking,  dancing,  begging,  or  peddling,  in 
any  public  street  or  highway,  or  in  any  mendicant  or 
wandering  business  whatsoever,  and  any  person  who  shall 
take,  receive,  hire,  employ,  use,  or  have  in  custody,  any 
child  for  such  purposes,  or  either  of  them,  is  guilty  of  a 
misdemeanor.    [In  effect  March  3d,  1876.] 
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CHAPTER  ni. 

ABORTIONS. 

§  274.   Administering  drags,  etc.,  with  intent  to  produce  miscarriage. 
§  275.    Submitting  to  an  attempt  to  produce  miscarriage. 

274.  Every  person  who  provides,  supplies,  or  admin- 
isters to  any  pregnant  woman,  or  procures  any  such  wo- 
man to  take  any  medicine,  drug,  or  substance,  or  uses  or 
employs  any  instrument  or  other  means  whatever,  with 
intent  thereby  to  procure  the  miscarriage  of  such  woman, 
unless  the  same  is  necessary  to  preserve  her  life,  is  pun- 
ishable by  imprisonment  in  the  State  prison  not  less  than 
two  nor  more  than  five  years. 

Abortion.— The  offense  may  be  committed  at  any  time  during  the 
period  of  gestation— 2  Ohio  St.  319;  49  Iowa,  260;  and  the  moment  the 
womb  is  instinct  with  embryo  life  gestation  has  begun— 15  Gray,  187; 
9  Mass.  387:  13  Pa.  St.  631 ;  6  Pa.  L.  J.  29;  see  2  Zab.  88,  The  offense  is 
conmiitteawhena  person  gives  medicine  to  a  woman  to  procure  an 
abortion,  whether  the  drug  was  likely  to  produce  the  abortion  or  not 
—22  Minn.  238;  see  2  Ind.  617;  and  it  is  not  necessary  that  he  be  pres- 
ent when  the  medicine  is  taken— 1  Dears.  &  B.  127. 

Any  unlawful  use  of  any  instrument  for  the  purpose  of  procuring 
an  abortion,  is  criminal— 39  Gal.  400;  13  Allen,  554;  108  Mass.  461;  the 
intent  to  commit  an  abortion  must  exist,  when  the  means  are  used; 
76  111.  217;  S.  G.  1  Am.  Gr.  B.  29;  the  death  of  the  woman  is  not  a 
necessary  ingredient,  that  of  the  child  being  sufficient  to  mi^e  the 
offense  a  felony— 56  N.  T.  95;  it  only  increases  the  degree  of  the  crime 
and  the  punishment— id.  The  evidence  of  the  crime  is  usually  drawn 
from  the  circumstances— 76  111.  217;  S.  G.  1  Am.  Gr.  B.  29;  40  Md. 
633;  121  Mass.  81;  123  id.  242;  126  id.  40:  12  Gox  G.  G.  463;  S.  G.  1 
Green  G.  B.  142;  a  person  cannot  be  convicted  on  the  uncorroborated 
testimony  of  the  woman  alone— 39  Cskl.  398. 

Miscarriage.— Administering  to  a  pregnant  woman  any  drugs,  or 
employing  any  means  to  produce  a  miscarriage,  unless  necessary  to 
preserve  life,  is  a  crimlnaioflense— 41  Ind.  303 ;  2  Gamp.  76.  To  consti- 
tute an  administering  it  is  not  necessary  that  there  should  be  a  de- 
livery by  hand— 4  Gar.  &  P.  369:  but  there  must  be  an  actual  swallow- 
ing of  the  drug— Byan  &  M.  114;  contra,  22  Minn.  238.  Proof  of  the 
clandestine  manner  of  administering  would  tend  to  prove  the  Intent 
—56  N.  Y.  628;  the  fact  that  the  substance  would  not  produce  a  mis- 
carriage is  no  defense  if  he  employed  it  with  a  criminalintent— 49  Ind. 
260;  22  Minn.  238;  and  an  attempt  is  indictable  though  the  woman 
was  not  pregnant  at  the  time— ^  Vt.  380;  2  Ohio  St.  U9:  U  Gray,  85w 
See  Desty's  Grim.  Law,  S  56  c. 
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275.    Every  woman  who  solicits  of  any  poison  any 

medicine,  drug,  or  substance  whatever,  and  takes  the 

same,  or  who  submits  to  any  operation,  or  to  the  use  of 

any  means  whatever,  with  intent  thereby  to  procure  a 

miscarriage,  unless  the  same  is  necessary  to  preserve  her 

life,  is  punishable  by  imprisonment  in  the  State  prison 

not  less  than  one  nor  more  than  five  years. 

See  Act  of  1880,  relating  to  sale  of  poisonous  substance.  Appendix, 
p.  749. 
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CHAPTER  IV. 

CHILD  STEALING. 

S  278.   Definition  and  punishment  of  child  stealing. 

278.  Every  person  who  maliciously,  forcibly,  or  fraud- 
ulently takes  or  entices  away  any  child  under  the  age  of 
twelve  years,  with  intent  to  detain  and  conceal  such 
child  from  its  parent,  guardian,  or  other  person  having 
the  lawful  charge  of  such  child,  is  punishable  by  impris- 
onment in  the  State  prison  not  exceeding  ten  years,  or  by 
imprisonment  in  a  county  jail  not  exceeding  one  year, 
and  a  fine  not  exceeding  five  hundred  dollars. 
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CHAPTER  V. 

BIOAMY,  INCEST,  AND  THE  GBIMB  AOAINST  NATURE. 

§  281.  Bigamy  defined. 

S  282.  Exceptions. 

S  283.  Punlsbment  of  bigamy. 

S  284.  liarrying  a  hnsband  or  wife  of  another. 

S  285.  Incest. 

S  286.  Crime  ^[alnst  nature. 

S  287.  P^ietration  sufficient  to  complete -the  crime. 

281.  Every  person  having  a  husband  or  wife  living, 
who  marries  any  other  person,  except  in  the  cases  speci- 
fied in  the  next  section,  is  guilty  of  bigamy. 

Bigamy.— Bigamy  is  an  offense  against  society— 98  U.  S.  145.  Parties 
marrying  under  the  legal  age  of  consent,  and  cohabiting  together 
after  attaining  legal  age,  cannot  marry  again  while  the  first  marriage 
exists— 20  Ohio,  1.  Such  marriage  is  only  voidable— 55  Ala.  108;  id.  162: 
and  if  the  minor  refuses  to  consent  on  arriving  at  legal  age,  and 
ceases  to  cohabit  afterward,  such  minor  may  marry  again— 15  Mich. 
193.  A  marriage  contracted  through  fear  may,  under  some  circum- 
stances, be  void— 44  Ala.  24.  A  marriage  in  fact  in  a  foreign  jurisdic- 
tion is  iMn'OTa/acte  evidence  of  a  valid  marriage— 54  N.  H.  456;  S.  C.  I 
Am.  Cr.  B.  34.  But  if  invalid  where  contracted,  it  is  invalid  here— 31 
Up.  Can.  Q.  B.  182.  Yet,  a  marrl{^e  which  the  law  of  theplace may 
hold  invalid,  may,  nevertheless,  be  deemed  valid  here— 25  wis.  870;  21 
Gratt.  800.  So  it  may  be  held  valid  though  not  solemnized  by  an  or- 
dained minister— 25  N.  T.  390.  It  is  a  civil  contract,  and  does  not  re- 
quire the  intervention  of  a  clergyman  or  a  magistrate  to  make  it 
legal— 2  Cal.  503:  see  Civ.  Code,  S  55;  and  no  particular  form  is  re- 
quired—2  Cal.  503.  An  agreement  before  witnesses,  and  subsequent 
cohabitation,  is  sufficient— 25  N.  Y.  390. 

Second  marriages.— The  gist  of  the  offense  is  the  entering  into  a 
void  marriage  while  a  valid  one  exists— 25  N.  Y.  390;  34  Mich.  339:  S.  C. 
1  Am.  Cr.  R.  72;  1  Car.  &  K.  144;  it  is  an  indispensable  element— 55  Ala. 
108;  59  id.  101 ;  and  must  have  been  contractedln  the  State  where  the  in- 
dictment is  found— 2  Parker  Cr.  B.  195;  1  Pick.  138;  8  id.  433;  113  Mass. 
458:  44  Ala.  24;  59  id.  101;  but  by  statute,  a  continuance  in  a  bigamous 
state  is  made  indictable  wherever  a  second  marriage  may  have  been 
solemnized— 18  Vt.  570;  2  Cush.  553;  3Head,544;  12Mlnn.476;  4  Thorn  p. 
&  C.  77;  2  Parker  Cr.  R.  192;  5  Hun,  297;  but  see  32  Ark.  205;  id.  665; 
55  Ala.  108.  The  offense  is  complete  when  the  second  marriage  is 
complete,  without  proof  of  cohabitation— 55  Ala.  108;  81  Pa.  St.  428;  2 
Ired.  346;  although  such  marriage  is  invalid  by  reason  of  some  legal 
disabiUty  of  the  parties— 34  Mich.  339;  S.  C.  1  Am.  Cr.  R.  72;  1  Car.  & 
K.  144;  but  see  10  Cox  C.  C.  411 ;  id.  474;  as  a  marriage  between  a  negro 
and  a  white  person— 34  Mich.  839;  S.  C.  1  Am.  Cr.  R.  72.  When  one 
goes  through  the  form  of  marriage,  those  aiding  and  assisting  are  ac- 
eessories  at  the  fact— 1  Car.  &  K.  144;  see  34  Ga.  275.   Ignorance  of  law 
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or  the  advice  of  a  magistrate  will  not  excuse  from  responsibility— 36 
N.  J.  L.  125;  11  Blatcbf.  200;  id.  374;  27  Mich.  191;  2  Met.  190;  9  iUlen, 
489;  97  Mass.  117;  98  Id.  6.  Ignorance  of  law  is  no  defense  when  the 
statute  makes  the  act  indictable  irrespective  of  guilty  knowledge— 68 
M€.  30;  S.  C.  1  Am.  Cr.  B.  42;  and  a  party  cannot  avail  himself  oigood 
faith  on  the  act— id.  98  U.  S.  145;  1  Utah,  226;  13  Bush,  318;  S.  G.  2  Am. 
Cr.K.163. 

282.  The  last  section  does  not  extend — 

1.  To  any  person  by  reason  of  any  former  marriage, 
whose  husband  or  wife  by  such  marriage  has  been  absent 
for  five  successive  years,  without  being  known  to  such 
person  within  that  time  to  be  living;  nor, 

2,  To  any  person  by  reason  of  any  former  marriage 
which  has  been  pronounced  void,  annulled,  or  dissolved 
by  the  judgment  of  a  competent  court. 

Subd.  1.  Absence.- If  the  party  knows  the  absentee  beyond  seas  to 
be  alive,  the  exception  in  the  statute  will  not  relieve— 38  Miss.  313;  and 
see  6  Allen,  591;  10  id.  196;  7  Cox  C.  C.  175.  Being  in  another  State  of 
the  Union  is  equivalent  to  being  beyond  seas— 3  Wheat.  641;  14  Peters, 
141;  10  Pick.  515;  1  Rawle,  373.  See  34  Ga.  407;  60  Md.  161.  In  North 
Carolina,  an  absence  of  seven  years,  without  knowledge  of  his  being 
alive,  is  a  defense— 2  Ired.  346.  In  Massachusetts,  the  legality  of  the 
second  marriage  while  the  spouse  is  living  does  not  depend  on  the  ig- 
norance of  hisl)elng  alive  or  on  the  honesii  belief  of  his  death— 7  Met. 
472.  In  Pennsylvania,  any  false  rumor  circumstantial  as  to  place,  time, 
and  mode  of  death,  in  appearance  well  founded,  of  the  death  of  the 
other,  absent  for  two  years,  is  a  defense— Whart.  on  Horn.  412. 

JSuid.  2.  Divorce.— If  a  divorce  be  such  as  by  the  lex  fori  entitles  one 
to  marry  again,  he  cannot  be  convicted  of  bigamy— 43  Me.  258;  5  Barb. 
117;  2  Clark  &  F.  567.  'lo  give  validity  to  a  divorce,  the  complainant 
at  least  must  be  domiciled  in  the  State  where  it  Is  gT<\nte(i—15  Mich. 
247:  see  126  Mass.  34;  S.  C.  2  Am.  Cr.  R.  612;  10  Mass.  260;  13  Gray,  209; 
4  Allen,  134;  1  Johns.  424;  15  id.  121;  45  N.  Y.  535;  32  Ga.  653.    So.  if  a 

Jiarty  go  to  a  State  merely  to  obtain  a  divorce,  it  is  void— 28  Ala.  12. 
n  Massachusetts,  the  guilty  party  cannot  marry  again— 126  Mass.  34; 
S.  C.  2  Am.  Cr.  B.  612;  1  Pick.  136.  He  cannot  marry  a  second  wife  a 
resident  of  the  State— 1  Pick.  136;  8  id.  433;  113  Mass.  458.  But  he  may 
marry  out  of  the  State,  unless  he  goes  there  to  marry  and  evade  the 
laws— 113  Mass.  458;  8  Pick,  433;  see  13  Ala.  570;  17  Pa.  St.  240;  1  Yerg. 
110;  1  Bish.  Mar.  and  Div.  §  306;  2  id.  701.  If  a  decree  be  obtained  be- 
fore the  second  marria«re,  it  is  a  good  defense;  otherwise,  if  obtained 
after  the  marriage— 2  Hill,  325.  An  honest  but  erroneous  belief  that  a 
divorce  has  been  granted  is  no  defense— 13  Bush,  318;  S.  C.  2  Am.  Cr. 
B.  163;  65  Me.  20.  In  Indiana,  it  is  a  good  defense— 46  Ind.  459;  but  see 
56  id.  263.  If  the  defense  is  divorce,  the  defendant  must  prove  It— 7 
Allen  306. 

283.  Bigamy  is  punishable  by  fine  not  exceeding  two 
thousand  dollars,  and  by  imprisonment  in  the  State  prison 
not  exceeding  three  years. 

284.  Every  person  who  knowingly  and  willfully  mar- 
ries the  husband  or  wife  of  another,  in  any  case  in  which 
such  husband  or  wife  would  be  punishable  under  the  pro- 
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visions  of  tLis  chapter,  is  punishable  by  fine  not  less  than 
two  thousand  dollars,  or  by  imprisonment  in  the  State 
prison  not  exceeding  three  years. 

285.  Persons  being  within  the  degrees  of  consanguin- 
ity within  which  marriages  are  declared  by  law  to  be  in- 
cestuous and  void,  who  intermarry  with  each  other,  or 
who  commit  fornication  or  adultery  with  each  other,  are 
punishable  by  imprisonment  in  the  State  prison  not  ex- 
ceeding ten  years. 

tocest.— Incest  Is  a  statutory  offense— 14  Cal.  159;  1  Morris,  330:  2 
Met.  193;  11  Ohio  St.  328:  11  Ga.  53.  It  is  a  joint  offense-49  Ind.  644:  S. 
C.  1  Am.  Cr.  R.  354.  Ana  the  lex  fori  arbitrates  as  to  the  relationship 
— Whart.  Couf .  of  L.  §  136.  In  Iowa,  intermarriagre  within  the  prohib- 
ited degrees  is  incest,  without  c'arnal  knowledge— 34  Iowa,  647.  In 
Ohio,  emissis  seminis  was  once  essential— 22  Ohio  St.  641;  S.  C.  1  Green 
C.  R.  662;  but  elsewhere  it  was  held  not  necessary— 34  Iowa,  647.  A 
bare  solicitation  is  not  indictable— 82  111.  191;  S.  C.  2  Am.  Cr.  R.  329;  54 
Pa.  St.  209;  39  Mass.  476.  In  California,  the  attempt  must  be  mani- 
fested by  acts  which  would  end  In  consummation,  out  for  the  inter- 
vention of  circumstances,  independent  of  the  will  of  the  i)arty— 14 
Cal.  159.  But  sending  for  a  magistrate  is  not  an  attempt  to  contract  an 
incestuous  marriage— 14  Cal.  Ibd. 

Frohibited  degrees.— Criminal  intercourse  with  a  daughter  is  incest 
—11  Ga.  53;  and  the  offense  may  be  committed  with  a  natural  as  well 
as  a  legitimate  daughter— 11  Ala.  289;  30  id.  251.  It  is  not  incest  for  a 
man  to  cohabit  with  his  step-daughter— 47  Miss.  278;  the  relation  of 
step-datigbter  and  step-father  ceases  to  exist  on  its  termination  by 
death  or  divorce— 22  Ohio  St.  541 ;  S.  C.  1  Green  C.  R.  662.  Brother  and 
sister  mean  the  offspring  of  the  same  parents;  they  do  not  necessarily 
Imply  legitimacy  of  birth— 34  Iowa,  547.  See  Desty's  Crim.  Law,  S  58  a. 
See  Civ.  Code,  §  59. 

286.  Every  person  who  is  guilty  of  the  infamous  crime 
against  nature,  committed  with  mankind  or  with  any  ani- 
mal, is  punishable  by  imprisonment  in  the  State  prison 
not  less  than  five  years. 

Orlme  against  nature.— Sodomy  Is  the  carnal  knowledge  committed 
against  the  order  of  nature  by  man  with  man,  or  by  man  with  woman 
in  an  unnatural  mannner,  or  by  man  or  woman  with  a  beast— 5  Parker 
Cr.  R.  200.  Consent  or  non-consent  is  immaterial— 8  Car.  &  P.  604;  3 
Cox  C.  C.  270;  the  party  consenting  being  an  accomplice— 111  Mass.  411. 
See  Rose.  Cr.  Ev.  944;  imless  committed  on  a  child  under  fourteen— 1 
Denison,  864;  Law  R.  2  C.  C.  12.  It  is  sexual  connection  per  anum— 
Russ.  &  R.  C.  C.  331 ;  see  1  Va.  Cas.  307,  with  mankind  or  beast,  but  not 
with  fowl— 2  Whart.  C.  L.  8th  ed.  S  579.  Attempts  and  assaults  to  com- 
mit the  offense  are  indictable— 3  Q.  B.  180;  1  Moody  C.  C.  34;  Law  R. 
2C.C.  12;  8  Car.  4  P.  417. 

287.  Any  sexual  penetration,  however  slight,  is  suf- 
ficient to  complete  the  crime  against  nature. 

Penetration  is  essential  to  the  offense— Russ.  A  B.  C.  C.  331 ;  see  8  Car. 
A  P.  604;  and  without  emission  it  Is  sufficient— 1  Va.  Cas.  »07;  3  Uar. 
A  J.  154. 


131  VIOLATINO  SEPCTLTUBE.  §  293 

1.  If  the  deceased  was  a  married  woman,  the  duty  of 
burial  devolves  upon  her  husband. 

2.  If  the  deceased  was  not  a  married  woman,  but  left 
any  kindred,  the  duty  of  burial  devolves  upon  the  person 
or  persons  in  the  same  degree  nearest  of  kin  to  the  de- 
ceased, being  of  adult  age,  and  within  this  State,  and  pos- 
sessed of  sufficient  means  to  defray  the  necessary  expenses. 

3.  If  the  deceased  left  no  husb£Lnd  nor  kindred  answer- 
ing the  foregoing  description,  the  duty  of  burial  devolves 
upon  the  coroner  conducting  an  inquest  upon  the  body 
of  the  deceased,  if  any  such  inquest  is  held;  if  there  is 
none,  then  upon  the  persons  charged  with  the  support  of 
the  poor  in  the  locality  in  which  the  death  occurs. 

4.  In  case  the  person  upon  whom  the  duty  of  burial 
is  cast  by  the  foregoing  provisions  omits  to  make  such 
burial  within  a  reasonable  time,  the  duty  devolves  upon 
the  person  next  specified;  and  if  all  omit  to  act.  It  de- 
volves upon  the  tenant;  or  if  there  is  no  tenant,  upon 
the  owner  of  the  premises,  or  master,  or  if  there  is  no  mas- 
ter upon  the  owner,  of  the  vessel  in  which  the  death  oc- 
curs or  the  body  is  found. 

Dnt7  of  burial.— At  common  law,  It  is  a  misdemeanor  for  one,  whose 
daty  it  is  to  Iiave  a  dead  body  buried,  to  refuse  or  neglect  to  bury  it 
—1  Me.  226,  if  he  have  sufficient  means  to  do  so— 5  Cox  C.  C.  379;  2 
DenisoD,  325;  or  to  prevent  the  burial— Willes,  537;  or  to  willfully  ob- 
struct and  interrupt  the  burial  service— 4  Bam.  &  C.  902:  2  Strange, 
G9!);  or  to  bury  a  body  of  one  who  died  a  violent  death  before  or  with- 
out a  coroner's  Inquest— 1  Salk.  377:  7  Mod.  10;  or  to  throw  a  dead 
body  Into  a  river  without  the  rites  of  a  christian  burial— 1  Me.  226.  A 
statute,  which  empowers  boards  of  health  to  regulate  burial-grounds 
and  interments.  Includes  the  removal  of  dead  oodles— 13  Allen,  54tf . 
The  statute  applies  only  to  burial-places  dedicated  in  the  mode  point- 
ed out  by  statute— 9  Ind.  172. 

293.  Every  person  upon  whom  the  duty  of  making 
burial  of  the  remains  of  a  deceased  person  is  imposed  by 
law,  who  omits  to  perform  that  duty  within  a  reasonable 
time,  is  guilty  of  a  misdemeanor;  and,  in  addition  to  the 
punishment  prescribed  therefor,  is  liable  to  pay  to  the 
person  performing  the  duty  in  his  stead,  treble  the  ex- 
penses incurred  by  the  latter  in  making  the  burial,  to  be 
recovered  in  a  ciTll  action. 
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294.  The  person  charged  by  law  with  the  daty  of  bury- 
ing the  body  of  a  deceased  person  is  entitled  to  the  cus- 
tody of  such  body  for  the  purpose  of  burying  it;  except 
that  in  the  case  in  which  an  inquest  is  required  by  law  to 
be  held  upon  a  dead  body  by  a  coroner,  such  coroner  is 
entitled  to  its  custody  until  such  inquest  has  been  com- 
pleted. 

295.  Every  person  who  arrests  or  attaches  any  dead 
body  of  a  human  being,  upon  any  debt  or  demand  what- 
ever, or  detains  or  claims  to  detain  it  for  any  debt  or  de- 
mand, or  upon  any  pretended  lien  or  charge,  is  guilty  of 
a  misdemeanor. 

296.  Every  person  who  willfully  and  maliciously  de- 
faces, breaks,  destroys,  or  removes  any  tomb,  monument, 
or  gravestone,  erected  to  any  deceased  person,  or  any 
memento  or  memorial,  or  any  ornamental  plant,  tree,  or 
shrub,  appertaining  to  the  place  of  burial  of  a  human  be- 
ing, or  who  shall  mark,  deface,  injure,  destroy,  or  remove 
any  fence,  post,  rail,  or  wall  of  any  cemetery  or  grave- 
yard, is  guilty  of  a  misdemeanor. 

Violation  of  sepuloher.— It  is  an  offense  at  common  law  to  deface 
tombs,  monuments,  graves,  burial-lots,  etc.— 3  Coke  Inst.  202;  2  Bish. 
C.  L.  6tli  ed.  S  1188.  If  a  place  has  once  acquired  the  character  of  a 
cemetery,  it  does  not  cease  to  have  it  by  mere  disuse— 7  Allen,  299. 
See  Pol.  Code,  §§  3074-3082. 

297.  Every  person  who  shall  bury  or  inter,  or  cause  to 
be  buried  or  interred,  the  dead  body  of  any  human  being, 
or  any  human  remains,  in  any  place  within  the^  corporate 
limits  of  any  city  or  town  in  this  State,  or  within  the  cor- 
porate limits  of  the  city  and  county  of  San  Francisco,  ex- 
cept in  a  cemetery,  or  place  of  burial,  now  existing  under 
the  laws  of  this  State,  and  in  which  interments  have  been 
made,  or  that  is  now  or  may  hereafter  be  established  or 
organized  by  the  board  of  supervisors  of  the  county,  or 
city  and  county,  in  which  such  city  or  town,  or  city  and 
couDty,  is  situate,  shall  be  guilty  of  a  misdemeanor.  [In 
effect  March  30th,  1874.] 
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CHAPTER  Vn. 

OF  CBIMBS  AGAINST  BEIJGION  AND  CONSCIENCE,  AND  OTHBft 
OFFENSES  AGAINST  GOOD  MORALS. 

§  299.    Sunday  amasements,  where  liquors  are  sold. 

§  300.    Keeping  open  places  of  business  on  Sunday. 

§  301.  'Limitation  on  operation  of  preceding  sectioo. 

S  302.   Disturbing  religious  meetings. 

S  303.   Sale  of  liquors  at  theaters,  and  employing  women  to  sell  UquoES 

thereat. 
S  304.    Selling  liquors  at  camp-meeting. 
S  305.   Limitation  of  preceding  section. 
§  306.   Females  exhibited  in  public  places. 
S  307.   KeepiDg  or  resorting  to  place  where  opium  is  used. 
S  309.   Admission  of  minor  to  place  of  prostitution. 

299.  Every  person  who,  on  the  christian  Sabbath,  gets 
up,  exhibits,  opens,  or  maintains,  or  aids  in  getting  up, 
exhibiting,  opening,  or  maintaining  any  bull,  bear,  cock, 
or  prize  fight,  horse-race,  circus,  gambling-house,  or  sa- 
loon, or  any  barbarous  and  noisy  amusement,  or  who. 
keeps,  conducts,  or  exhibits  any  theater,  melodeon,  dance 
cellar,  or  other  place  of  musical,  theatrical,  or  operatic 
performance,  spectacle,  or  representation,  where  any 
wines,  liquors,  or  intoxicating  drinks  are  bought,  sold, 
used,  drank,  or  given  away,  or  who  purchases  any  ticket 
of  admission,  or  directly  or  indirectly  pays  any  admission 
fee  to  or  for  the  purpose  of  witnessing  or  attending  any 
such  place,  amusement,  spectacle,  performance,  or  repre- 
sentation, is  guilty  of  a  misdemeanor. 

Sunday  laws.  —  Statutes  regulating  its  observance  are  constitu- 
tional—18  Cal.  678:  19  id.  130:  40  Ala.  725 :  80  Ark.  131;  11  Gray,  308;  2 
Grant  Gas.  506:  37  Me.  149;  33  Ind.  215;  9  id.  112:  4  Id.  619;  31  id.  346;  117 
Mass.  116;  122  id.  40;  20  Mo.  214;  B  Fa.  St.  312.  A  statute  may  prohibit 
dramatic  performances— 33  Barb.  548;  or  keeping  open  a  nlne-pln  alloy 
—8  Gray,  488;  or  keeping  open  a  bar  disconnected  with  tbe  hotel  buh>i- 
ness-19  Cal.  130:  21 1^.  St.  426;  30  Ark.  131.  Although  "  Sunday  laws  " 
are  not  unconstitutional,  yet  a  law  which  provides  a  day  of  rest  for  a 
certain  specified  class  is  "  special,"  and  unconstitutional— 6  Pac.  C. 
L.  J.  211. 

Pen.  Code— l». 
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300.  Every  person  who  keeps  open  on  Sunday  any 

store,  workshop,  bar,   saloon,  banking-house,  or  other 

place  of  business,  for  the  purpose  of  transacting  business 

therein,  is  punishable  by  fine  not  less  than  five  nor'more 

than  filty  dollars. 

Desecration  of  the  Sabbath.— Statates  for  punishment  of  violation 
of  the  Sabbath  are  not  in  derogation  of  liberty  and  conscience— 5  Kng. 
259 :  33  Barb.  548.  They  are  bindiDg  on  those  even  who  conscientiously 
believe  the  seventh  day  ought  to  be  observed  as  the  Sabbath,  and  who 
actually  refuse  to  traffic  on  that  day— 122  Mass.  40;  101  id.  80;  3  Serg.  & 
R.  48 ;  8  Pa.  St.  312.   The  legislature  may  forbid  or  enjoin  lawful  occn- 

Eations  on  anyone  day  in  the  week— 18  Gal.  G78,  overruling  9  CaL 
)2;  as  the  running  of  cars— 2  Grant  Cas.  50(5;  or  keeping  open  a  store 
for  trafQc— 59  Ala.  64;  **  shop  "  and  "  store  "  being  equivalent  terms— 
62  Ala.  484;  S.  C.  2  Am.  Cr.  B.  470:  see  122  Mass.  40;  8  Pa.  St.  S12;  8 
Gray,  384;  11  id.  303.    See  Desty's  Orim.  Law,  §  117  a. 

301.  The  provisions  of  the  preceding  section  do  not 
apply  to  persons  who,  on  Sunday,  keep  open  hotels, 
boarding-houses,  barber-shops,  baths,  markets,  restau- 
rants, taverns,  livery  stables,  or  retail  drug-stores,  for  the 
legitimate  business  of  each,  or  such  manufacturing  estab- 
lishments as  are  usually  kept  in  continued  operation;  pro- 
vided, that  the  provisions  of  the  preceding  section  shall 
apply  to  persons  keeping  open  barber-shops,  bath-houses, 
and  hair-dressing  saloons,  after  twelve  o'clock  m.  on  Sun- 
day. [Approved  April  15th,  1880;  in  effect  fifteen  days 
after  passage.] 

Limitations  of  rule.— Keeping  open  abarber.shop  Is  not  indictable— 
J  Baxt.  (Tenn.)  95;  nor  a  drug-store— 33  Up.  Can.  Q.  B.  37.  A  sale  of 
liquors  by  a  tavern-keeper  on  Sunday  is  not  a  profanation  of  the 
Lord's  day— 4  Har.  (Del.)  132;  8  Ind.  112:  18  id.  35;  but  a  tavern-keeper 
is  a  house-keeper  under  a  statute  prohibiting  gaining  or  unlawful  re- 
creations on  the  Sabbath— 2  Md.  SlU:  or  an  inn-keeper— 3  Pick.  281.  A 
shop,  house,  store,  saloon,  or  other  building  in  which  intoxicating  li- 

?[Uors  are  sold  does  not  include  an  open  park— 39  Conn.  40;  47  Md.  485; 
8111.294. 

302.  Every  person  who  willfully  disturbs  or  disquiets 

any  assemblage  of  people  niet  for  religious  worship,  by 

noise,  profane  discourse,  rude,  or  indecent  behavior,  or  by 

any  unnecessary  noise,  either  within  the  place  where  such 

meeting  is  held,  or  so  near  it  as  to  disturb  the  order  and 

solemnity  of  the  meeting,  is  guilty  of  a  misdemeanor. 

Disturbing  rehgious  worship  is  an  indictable  offense— 2  WheeL  C. 
C.  135;  5  Har.  (Del.)  490;  3  Sneed,  313;  5  Tex.  Ct.  App.  470;  although 
the  meeting  was  only  to  transact  business— 5  Sneed,  518;  78  N.  C.  4fis 
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S.  C.  2  Am.  Gr.  B.  133.  So  a  stmday-echool  is  a  religions  meeting— (i 
Baxt.  (Tenn.)  234:  or  a  singing-school  for  instructiou  In  sacred  music 
—26  CaL  607 ;  28  ia.2U2.  Tliere  most  be  an  actual  disturlMUice,  by  noise, 
or  rude  and  indecent  conduct  at  or  near  the  place  of  worship--87  Ala. 
154 ;  40  id.  175.  So  disturbing  a  congregation,  thoujrii  not  in  a  church, 
chapel,  or  meeting-house,  constitutes  the  offense— iDev.  A  B.  356;  as  u 
disturbance  made  on  a  cami>-ground— 3  Gratt.  624;  contra,  32  Mo.  548; 
and  see  20  Alb.  L.  J.  124 :  but  not  when  the  exercises  are  ov6r— 3  Ired. 
111.  It  is  sufficient  if  the  disturbance  occur  a  reasonable  time  before 
the  dispersing  of  the  congregation— 38  Ala.  224;  53  id.  398;  3  Sneed, 
313;  5  ioL  518.  It  depends  on  usage  and  practice— 53  Ala.  366;  1  Gray, 
476;  53  Me.  125;  1  Craw.  &  D.  167;  and  is  a  question  of  fact  for  thelury 
—14  Ind.  429;  19  id.  181 ;  28  Conn.  232.    See  Desty's  Grim.  Law,  S  93  b. 

303.  Every  person  who  sells  or  furnishes  any  malt, 
Tineas,  or  spirituous  liquors  to  any  person  in  the  audito- 
rium or  lobbies  of  any  theater,  melodeon,  museum,  circus, 
or  caravan,  or  place  where  any  farce,  comedy,  tragedy, 
ballet,  opera,  or  play  is  being  performed,  or  any  exhibi- 
tion of  dancing,  juggling,  wax- work  figures  and  the  like 
is  being  given  for  public  amusement,  and  every  person 
who  employs  or  procures,  or  causes  to  be  employed  or 
procured,  any  female  to  sell  or  furnish  any  malt,  vinous, 
or  spirituous  liquors  at  such  place,  is  guilty  of  a  misde- 
meanor. 

Oonstitational  law.— Legislative  enactments  or  municipid  ordi- 
nances **  to  prohibit  noisy  amusements  and  toprevent  Immorality," 
are  not  repugnant  to  the  Constitution  of  the  united  States  or  of  the 
State  of  Galifomia-38  Gal.  702.   See  43  Cal.  480. 

Sale  of  liquors  to  minors.  Act  of  1872,  Appendix,  p.  716;  on  election 
days.  Act  of  1874,  Appendix,  p.  717;  at  State  Capitol,  Act  of  1880,  Ap- 
pendix, p.  746.  intoxication  of  officers.  Act  of  l880.  Appendix,  p.  746. 

304.  Every  person  who  erects  or  keeps  a  booth,  tent, 
stall,  or  other  contrivance  for  the  purpose  of  selling  or 
otherwise  disposing  of  any  wine,  or  spirituous  or  intoxi- 
cating liquors,  or  any  drink  of  which  wines,  spirituous 
or  intoxicating  liquors  form  a  part,  or  for  selling  or  other- 
wise disposing  6t  any  article  of  merchandise,  or  who  ped- 
dles or  hawks  about  any  such  drink  or  article,  within  ono 
mile  of  any  camp  or  field  meeting  for  religious  worship, 
during  the  time  of  holding  such  meeting,  is  punishable  by 
fine  of  not  less  than  five  nor  more  than  five  hundred  dol- 
lars. 

305.  The  provisions  of  the  precediug  section  do  not 
apply  to  any  person  carrying  on  a  regular  business  In 
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the  sale  of  liqaors  or  other  articles,  which  business  was 
established  prior  to  the  appointment  of  the  meeting  re- 
ferred to  in  such  section. 

306.  Every  person  who  causes,  procures,  or  employs 
any  female  for  hire,  drink,  or  gain,  to  play  upon  any  mu- 
sical instrument,  or  to  dance,  promenade,  or  otherwise  ex- 
liibit  herself,  in  any  drinking  saloon,  dance-cellar,  ball- 
room, pubUc  garden,  public  liighway,  common,  park,  or 
street,  or  in  any  ship,  steamboat,  or  railroad  car,  or  in  any 
place  whatsoever,  if  in  such  place  there  is  connected 
therewith  the  sale  or  use,  as  a  beverage,  of  any  intoxicat- 
ing, spirituous,  vinous,  or  malt  liquors;  or  who  shall  al- 
low the  same  in  any  premises  under  his  control,  where 
intoxicatiug,  spirituous,  vinous,  or  malt  liquors  are  sold  or 
used,  when  two  or  more  persons  are  present,  is  punishable 
by  a  fine  not  less  than  fifty  nor  more  than  five  hundred  del-' 
lars,  or  by  imprisonment  in  the  county  jail  not  exceeding 
three  months,  or  by  both;  and  every  female  so  playing 
upon  any  musical  instrument,  or  dancing,  promenading, 
or  exhibiting  herself,  as  herein  aforesaid,  is  punishable  by 
a  fine  not  exceeding  one  hundred  dollars,  or  by  imprison- 
ment in  the  county  jail  not  exceeding  one  month,  or  by 
both.    [Approved  March  30th,  1874.  ] 

§  307.  Every  person  who  opens  or  maintains,  to  be  re* 
sorted  to  by  other  persons,  any  place  where  opium,  or 
any  of  its  preparations,  is  sold  or  given  away,  to  be 
smoked  at  such  place,  and  any  person  who  at  such  place 
sells  or  gives  away  any  opium,  or  its  said  preparations,  to 
be  there  smoked  or  otherwise  used,  and  every  person  who 
visits  or  resorts  to  any  such  place  for  the  purpose  of  smok^ 
ing  opium,  or  its  said  preparations,  is  guilty  of  a  misde* 
meaner,  and  upon  conviction  thereof  shall  be  punished  by 
a  fine  not  exceeding  five  hundred  dollars,  or  imprisonment 
iu  the  county  jail  not  exceeding  six  months,  or  by  both 
such  fine  and  imprisonment.    [In  effect  March  4th,  1881.] 

309.    Any  proprietor,  keeper,  manager,  conductor,  or 
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person  having  the  control  of  any  hoase  of  prostitution,  or 
any  house  or  room  resorted  to  for  the  purpose  of  prostitu- 
tion, who  shall  admit  or  keep  any  minor  of  either  sex 
therein,  or  any  parent  or  guardian  of  any  such  minor 
who  shall  admit  or  keep  such  minor,  or  sanction,  or  con- 
nive at  the  admission  or  keeping  thereof,  into,  or  in  any 
such  house  or  room,  shall  be  guilty  of  a  misdemeanor. 
[In  effect  April  12th,  1880.] 
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CHAPTER  Vm. 

INDECENT    EXPOSURE,    OBSCENE  EXHIBITIONS,   BOOKS  AND 
PRINTS,  AND  BAWDY  AND  OTHBB  DISORDERLY  HOUSES. 

S  311.  Indecent  exposures,  exhibitions,  and  pictores. 

$  312.  Seizure  of  Indecent  articles  authorized. 

S  313.  Their  character  to  be  summarily  determined. 

S  314.  Their  destruction. 

S  315.  Keeping  or  residing  in  a  house  of  ill-fame. 

S  316.  Keeping  disorderly  houses. 

S  317.  Advertising  to  produce  miscarrii^e. 

§  318.  Enticing  to  place  of  gambling  or  prostitution. 

311.    Every  person  who  willfully  and  lewdly,  either: 

1.  Exposes  his  person  or  the  private  parts  thereof,  in 
any  public  place,  or  in  any  place  where  there  are  present 
other  persons  to  be  offended  or  annoyed  thereby;  or, 

2.  Procures,  counsels,  or  assists  any  person  so  to  ex- 
pose himself,  or  to  take  part  in  any  model  artist  exhibi- 
tion, or  to  make  any  other  exhibition  of  himself  to  public 
view,  or  to  the  view  of  any  number  of  persons,  such  as  is 
offensive  to  decency,  or  is  adapted  to  excite  to  vicious  or 
lewd  thoughts  or  acts;  or, 

3.  Writes,  composes,  stereotypes,  prints,  publishes, 
sells,  distributes,  keeps  for  sale,  or  exhibits  any  obscene 
or  indecent  writing,  paper,  or  book;  or  designs,  copies, 
draws,  engraves,  paints,  or  otherwise  prepares  any  ob- 
scene or  indecent  picture  or  print;  or  molds,  cuts,  casts, 
or  otherwise  makes  any  obscene  or  indecent  figure;  or, 

4.  Writes,  composes,  or  publishes  any  notice  or  adver- 
tisement of  any  such  writing,  paper,  book,  picture,  print, 
or  figure;  or, 

5.  Sings  any  lewd  or  obscene  song,  ballad,  or  other 
words,  in  any  public  place,  or  in  any  place  where  there 
are  persons  present  to  be  annoyed  thereby,  is  guilty  of  a 


miademeaaor.  (ApproTed  March  30tli,  In  effect,  Jnly  lat, 
1874.] 

ladeaent  ezpotois.— Any  public  eihlbuioa.  irblcb  oatrues  de- 
cpiicy.Bbock3  bumsnln,  or  la  contrary  to  good  morMs— a  Day.  lOIi  K 

Tlew  lu'a  pubtlo  ptace— 1  DeV.  A  B.  iV»;  or  tliat  It  tg  sucb  as  to  cender 
It  probable  tliscficoiild  be  seen  iiy  tbe  publlc—Lolgb  A  C.  lU;  uid  11 

SulKi-i.   Eipomre  of  person Tbe  indecrnt  erposure  oC  Dae'a 

^v.a'B.IW!  3Hiiiiipti.!M:  3:i'Mo.tM»i  4HiiB.G3lii  1  Den.  C.C.3^! 
U  Cox  C.  C.  1 )  U  Id.  He.  U  Is  BDcb  an  InUuClonal  eipoiure  ol  the 
naked  body  In  a  pal>llo  place  wis  olenlated  to  shock  flu  t nlugs  ol 
ctaaaUtr  or  to  cmni>|  tba  monlt-a  Dajft  1«;  n  Mo.  aut  10  8t.~TiL 
Apii.ni  18M.uai  liEeb.S)D:  ariiicliaBteikaitoMWuWIia.ortoex- 
alto  UnclTlam  daalm-M  Ino.  KS.  The  eipoiim  mnit  ng(  ba  ftod- 
danUI-fBaA-lHi  ahd  the  snanoa  cd  Uia  olaiMe  li  that  It  ba  In  a 

IH;  iOray,  72:  98MO.M;  92  id.  HO.  A  urinal  la  tbe  nMrket-piaca  Is  a 
nubile  place-S  Conn.  I7S;  ora  public  patb.  or  highway— a-j  Mb.  WO i  11 

Sabii,  i.  ObaoSD 
ceDcy.'moiality,  an 

Mau.  JMiZ  Btiatig 
!Seis.«R.»l;ll 
9  Q.  B.  KOj  Picture 

Ited  by  Gouereas— 1 

SuM.  S.  Obscene  BanES.-Two  persons  may  be  Jalotly  IndlcMd  for 
singing  an  obscene  song  lu  public-^  Burr.  SM. 

312.  Every  penon  wlio  is  authorized  or  enjoined  to 
arrest  any  person  for  a  violation  of  BubdiviaioD  three  of  the 
iast  section,  is  equally  authorized  and  enjoined  to  seize 
any  obscene  or  indecent  writing,  paper,  book,  picture, 
print,  or  figure  found  in  possession  or  under  the  control 
of  tlie  peiBoD  so  arrested,  and  to  deliver  the  same  to  the 
magistrate  before  whom  the  person  so  arrested  Is  required 
to  be  taken. 

3X3.  The  magistrate  to  wliom  any  obscene  or  indecent 
writing,  paper,  book,  picture,  print,  or  figure  la  delivered, 
pursuant  to  the  forgoing  section,  must,  upon  the  exam- 
ination of  the  accused,  or,  if  the  examination  is  delayed 
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or  pievented,  without  awaiting  such  examitiatioti,  de- 
termine the  character  of  such  wilting,  paper,  book,  pic- 
ture, print,  or  figure,  and  i£  he  finds  it  to  be  obscene  or 
indecent,  ho  mast  deliver  ona  copy  ta  the  district  at- 
torney of  the  county  in  which  the  accuse!  is  liable  to  in- 
dictment or  trial,  and  must  at  once  destroy  all  the  other 
copies. 

314.  Upon  the  comriction  of  the  accused,  such  district 
attorney  must  cause  an;  writing,  paper,  book,  picture, 
print,  or  figure,  in  respect  whereof  the  accused  stands 
convicted,  and  which  remains  in  the  possession  01  under 
the  control  of  such  district  attorney,  to  be  destroyed. 

315.  Kvery  person  who  keeps  a  house  of  ill-fame  in 
this  9tate,  renorted  to  tor  the  purposes  of  prostitution  or 
lewdness,  or  who  willfully  resides  in  such  house,  is  guilty 
of  a  misdemeanor. 

House  of  ill-faiDe A  house  oF  iU-fame  Is  s  bouse  otprasUtutlon— 

LnrK.1  C.C.ll;  kept  lor  tbensait  uul  thenolanlurcaumwceof 
lewd  pMpla  of  both  lezes-is  C«m.  Uj  s  Irad.  bUiIt  Pl^  et.  ic 
— itMUBieaoTtof  otbeTWOiiua  than  Iti  kaaperLWlian  tbe  keeper 


, '  lawd  panioaea,  au 

l«wdnen-61He.tSj.8.C!.lAin.Cr.B.£l;aoatriei _^ 

onpriTatelrtltlsaumBleiit— STGft.lM.  There  need  bo  no  ontirard  lu- 
demooT— 42  Tez.  40Si  S-C.  I  Ain.  Gr.  B.SMi  nor  dteorder— Iaw  B.  t 
0.0.:!.   SeeDestr'aCiUn.  lair.SlDSa. 

Ity  is  rtestened  for  tMiwri,  who  mfcy 


316.  Every  person  who  keeps  any  disorderly  house, 
ot  any  house  for  the  purpose  of  assignation  or  prostitu- 
tion, or  any  house  of  public  resort,  by  which  the  peace, 
comfort,  or  decency  of  the  immediate  neighborhood  is 
habitually  disturbed,  or  who  keeps  any  inn  in  a  disor- 
derly manner;  and  every  person  who  lets  any  apartment 
or  tenement,  knowing  that  it  is  to  be  used  for  the  piu^ 
pose  of  assignation  or  prostitutioo,  is  guilty  of  a  misde- 
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raeanoT.     [Approved  March  30th,   in  effect  July  Ist, 

1874.] 

Disorderly  house.— A  disorderly  house  is  one  kept  in  such  a  way  as 
to  disturb,  annoy,  or  scandalize  the  public  generally,  or  tlie  neiglibors 
andpassers-by— 8Ind.494;  40  Me.55»:  120  Mass.  356:  14  Mo.  112;  21  N. 
H.  343;  2  Serg.  &B.  298;  42  luU.  327;  6  Har.  (Del.)  .'>08;  or  for  ttie  pur- 
pose of  public  resort  for  tliieves.  drunkards,  or  other  idle  and  vicious 
people— 30  N.  J.  L.  102 ;  39  id.  463 ;  2  Tex.  Ct.  App.  82 ;  id.  189 :  id.  222 :  and 
tlie  offense  of  keeping  need  not  be  lucri  causa— 30  JS.  J.  L.  102 ;  18  Vt.  70; 
in  Mass.  225;  25  Iowa,  235.  It  is  sufficient  if  the  disorder  be  frequent, 
and  it  is  not  necessary  that  all  persons  residing  near  or  passing  ft,  are 
annoyed— 2  Allen,  299.  The  acts  must  be  such  as  tend  to  annoy  good 
citizens,  and  do  in  fact  annoy  such  as  are  present— 101  Mass.  29;  C 
Cush.  80;  by  unusual  noises— 36  Ga.  280;  4  Parker  Cr.  B.  238.  The 
keeper  is  liable  if  the  house  be  kept  in  a  disorderly  manner— 58  Ind.  6; 
ana  that  the  discord  was  exclusively  within,  and  was  not  heard  out- 
side, is  immaterial,  if  it  disturbs  those  who  have  a  right  to  access— 2 
Dev.  &  B.  424:  25  Iowa,  235;  5  Cranch  C.  C. 304;  LawB.  1 C.  C.  21.  The 
keeper  of  a  tippling-house  is  liable  if  it  bo  kept  In  a  disorderly  man- 
ner—ti  Blackf.  474;  8  id.  205;  but  the  house  must  be  kept  by  him,  or  he 
must  hold  liimself  out  as  or  act  as  keeper— 1  Cranch  C.  C.  203;  id.  245; 

5  id.  304;  id.  305;  id.  347;  4  id.  507;  Busb.  L.  252;  8  Blackf.  205;  Id.  260: 

6  id.  474 ;  6  B.  Mon.  21 ;  4  Har.  (Del.)  572 ;  1  Salk.  45.  And  a  license  will 
not  protect  him— 4  Cranch  C.  C.  507;  5  Har.  (Del.)  508;  45  Ind.  33d;  4  id. 
264.    See  Desty's  Crim.  Law,  t§  106  a,  b. 

317.  Every  person  who  willfully  writes,  composes,  or 
pablishes  any  notice  or  advertisement  of  any  medicine 
or  means  for  producing  or  facilitating  a  miscarriage  or 
abortion,  or  for  the  prevention  of  conception,  or  who  of- 
fers his  services  by  any  notice,  advertisement,  or  other- 
wise, to  assist  in  the  accomplishment  of  any  such  pur- 
pose, is  guilty  of  a  felony.  [Approved  March  30th,  in 
effect  July  1st,  1874.] 

318.  Whoever,  through  invitation  or  device,  prevails 
upon  any  person  to  visit  any  room,  building,  or  other 
places  kept  for  the  purpose  of  gambling  or  prostitution, 
is  guilty  of  a  misdemeanor;  and,  upon  conviction  thereof, 
shall  be  confined  in  the  county  jail  not  exceeding  six 
months,  or  lined  not  exceeding  five  hundred  dollars,  or 
be  punished  by  both  such  Une  and  imprisonment.  [In  ef- 
fect April  16th,.  1880.] 


CHAPTER  EC. 


i  M9.   Lottery  fleHneiJ. 

or  dtswlnj  lotterjr. 
ir  selUag  lotniT  tlcl< 


tly  oacreil  for  dlsposHl  1"  lotwrj  Ic 
ig  building  (or  lottery  purposes. 


319.  A  lottery  la  any  scheme  for  tlie  disposal  or  diH- 
tribation  of  property  by  chance,  among  persons  wlio  bare 
paid  oi  promised  to  pay  any  valuable  consideration  for  the 
cbance  of  obtaining  such  property  or  a  portion  of  it,  or 
for  any  share  or  any  interest  in  such  property,  apon  any 
agreement,  understanding,  or  expectation  that  it  is  to  bo 
distributed  or  disposed  of  by  lot  or  chance,  whether 
called  a  lottery,  raffle,  or  gift  enterprise,  or  by  whatever 
name  tbe  same  may  be  known. 


«is — In  HaasachusetCs  ttaero  Bi 
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motion  of  a  lottexy,  and  aiding  in  such  promotion,  are  bat  different 
modes  of  committing  the  same  offense— 13  Bosh,  656. 

321.  Every  person  who  sellS)  gives,  or  in  any  mannei 
whatever  furnishes  or  transfers  to  or  for  any  other  per- 
son any  ticket,  chance,  share,  or  interest,  or  any  paper, 
certificate,  or  instrument  purporting  or  understood  to  be 
or  to  represent  any  ticket,  chance,  share,  or  interest  in,  or 
depending  upon  the  event  of  any  lottery,  is  guilty  of  a 
misdemeanor. 

Selling  tickets  an  offense— 13  Allen,  534 ;  8  Mo.  606.  Any  person  who 
sells  a  lottery  ticket  Is  "  concerned  in  carrying  on  "  the  business,  bnt  a 
resale  of  a  ticket  by  a  third  person  is  not  a  violation  of  the  statute— 
38  Ala.  83.  The  prohibition  includes  all  tickets  and  all  lotteries— 13 
Bush,  656;  and  seulng  or  offering  for  sale  is  a  misdemeanor— 29  Ga. 
616.  The  sale  of  a  number  of  tickets  is  but  one  off ense— 6  Baxt.  ( Tenn.) 
514.  A  ticket  purporting  to  entitle  the  holder  to  -whatever  prize  should 
be  drawn  by  a  corresponding  number,  in  a  scheme  called  a  prize  con« 
cert,  is  a  lottery  ticket— 97  Hass.  683.  The  general  law  punishing  for 
sale  of  lottery  tidcets  is  not  repealed  by  a  special  act  antnorizing  a  lot- 
tery-40  Cal.  419. 

322.  Every  person  who  aids  or  assists,  either  by  print- 
ing, writing,  advertising,  publishing,  or  otherwise,  in  set- 
ting up,  managing,  or  drawing  any  lottery,  or  in  selling 
or  disposing  of  any  ticket,  chance,  or  share  therein,  is 

guilty  of  a  misdemeanor. 

Publication.— It  is  a  misdemeanor  to  publish  anaccount  of  a  lottery 
to  be  drawn  in  another  State  or  Territory— 3  Denio,212;  1  N.  Y.180. 
In  Connecticut,  it  is  criminal  to  publish  any  printed  proposals  to  sell 
or  procure  lottery  tickets,  and  the  statute  applies  to  domestic  as  well 
as  foreign  lotteries,  but  a  "  caution  notice  "^  is  not  a  violation  of  the 
gtatnte— 28  Conn.  225.  in  Massachusetts,  the  printer  of  a  newspaper 
containing  an  advertisement  of  lottery  tickets  is  liable,  and  a  sign- 
board Is  an  advertisement— 5  Pick.  41;  and  it  Is  no  defense  that  it  Is  a 
foreign  lottery— 2  Met.  329. 

323.  Every  person  who  opens,  sets  up,  or  keeps,  by 
himself  or  by  any  other  person,  any  office  or  other  place 
for  the  sale  of,  or  for  registering  the  number  of  any 
ticket  in  any  lottery,  or  who  by  printing,  writing,  or 
otherwise,  advertises  or  publishes  the  setting  up,  open- 
ing, or  using  of  any  such  office,  is  guilty  of  a  misde- 
meanor. 

324.  Erery  person  who  insures  or  receives  any  con- 
sideration for  insuring  for  or  against  the  drawing  of  any 
ticket  in  any  lottery  whatever,  whether  drawn  or  to  be 
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drawn  within  this  State  or  not,  or  who  receives  any  valu- 
able consideration  upon  any  agreement  to  repay  any 
sum,  or  deliver  the  same,  or  any  other  property,  if  any 
lottery  ticket  or  number  of  any  ticket  in  any  lottery  shall 
prove  fortunate  or  unfortunate,  or  shall  be  drawn  or  not 
be  drawn,  at  any  particular  time  or  in  any  particular 
order,  or  who  promises  or  agrees  to  pay  any  sum  of 
money,  or  to  deliver  any  goods,  thiiigs  in  action,  or  prop- 
erty, or  to  forbear  to  do  anything  for  the  benefit  of  any 
person,  with  or  without  consideration,  upon  any  event  or 
contingency,  dependent  on  the  drawing  of  any  ticket  in 
any  lottery,  or  who  publishes  any  notice  or  proposal  of 

any  of  the  purposes  aforesaid,  is  guilty  of  a  misdemeanor. 

Insuring  tickets.— A  guaranty,  binding  the  guarantor  to  pay  the 
prize,  is  a  lottery  ticket,  though  not  in  the  form  of  one— 5  Band.  715. 

325.  All  moneys  and  property  offered  for  sale  or  dis- 
tribution in  violation  of  any  of  the  provisions  of  this 
chapter  are  forfeited  to  the  State,  and  may  be  recovered 
by  information  filed,  or  by  an  action  brought  by  the  at- 
torney-general, or  by  any  district  attorney,  in  the  name 
of  the  State.  Upon  the  filing  of  the  information  or  com- 
plaint, the  clerk  of  the  court,  or  if  the  suit  be  in  a  jus- 
tice's court,  the  justice,  must  issue  an  attachment 
against  the  property  mentioned  in  the  complaint  or  in- 
formation, which  attachment  has  the  same  force  and 
effect  against  such  property,  and  is  issued  in  the  same 
manner,  as  attachments  issued  from  the  district  courts  in 
civil  cases. 

326.  Every  person  who  lets,  or  permits  to  be  used, 
any  building  or  vessel,  or  any  portion  thereof,  knowing 
that  it  is  to  be  used  for  setting  up,  managing,  or  drawing 
any  lottery,  or  for  the  purpose  of  selling  or  disposing  of 
lottery  tickets,  is  guilty  of  a  misdemeanor. 

Lottery  offices.— In  New  York,  it  is  not  an  indictable  offense  to  keep 
a  room  for  the  sale  of  lottery  tickets— 3  Denio,  101. 
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CHAPTER  X. 

GAMINa. 

S  3S0.  Gaming  prohibited.   Penalty. 

S  331.  Permitting  gambling  in  bouses  owned  or  rented. 

S  332.  Winning  at  play  by  fraudulent  means. 

S  333.  Witnesses  n^lecting  or  refusing  to  attend  trial. 

S  334.  Witness'  privilege. 

§  336.  Buties  of  district  attorneys,  sherllEs,  and  others. 

§  336.  Permitting  minor  to  play  in  saloon. 

330.  Every  person  who  deals,  plays,  or  carries  on, 
opens  or  causes  to  be  opened,  or  who  conducts,  either  as 
owner  or  employ^,  whether  for  hire  or  not,  any  game  of 
faro,  monte,  roulette,  lansquenet,  rouge  et  noire,  rondo, 
or  any  hanking  game  played  with  cards,  dice,  or  any 
device,  for  money,  checks,  credit,  or  any  other  representa- 
tive of  value,  is  punishable  by  line  of  not  less  than  two 
hundred  nor  more  than  one  thousand  dollars,  and  shall 
be  imprisoned  in  the  county  jail  until  such  line  and 
costs  of  prosecution  are  paid,  such  imprisonment  not  to 
exceed  one  year. 

Statutory  oflbnse.— The  substance  of  the  statutory  offense  is  to  deal 
a  game  for  money— 14  GaL  30.  The  statute  in  relation  to  gambling  is 
constitutional— 14  Cal.  573.  It  must  be  construed  with  the  general  act 
concerning  criminal  proceedings,  and  where  a  fine  is  imposed  on  con- 
Yiction,  defendant  may  be  Imprisoned  to  enforce  its  payment— 7  Cal. 
208.  A  statute  authorizing  the  granting  of  a  license  to  keep  a  gambling- 
house,  affords  protection  solely  against  a  criminal  prosecution— 1  Gal. 
441 ;  it  does  not  legalize  gambling  contracts  which  are  void  at  common 
law'l  Gal.  441 :  2  Id.  81 ;  3  id.  829 ;  4  id.  823 ;  but  notes  given  for  a  gam- 
ing consideration  are  valid  in  the  hands  of  a  bonajlde  indorsee— 2^CaI. 
64;  4  id.  321.  This  section  does  not  apply  to  one  who  merely  bets  at 
the  inime;  such  a  person  is  not  accessory  to  the  crime  of  gaming— 53 
Cal.  247.  The  offense  is  a  misdemeanor  punishable  by  fine,  and  impris- 
onment till  the  fine  is  paid— 47  Gal.  128;  as  at  common  law— 2  Blackf. 
251.  See  Desty's  Grim.  Law,  $  101  a.  As  to  prohibited  games,  see  id. 
S  101  b. 

Offense  at  common  law.— An  agreement  between  two  or  more 
persons  to  risk  their  money  or  property  in  a  contest  or  chance  of  any 
Kind,  where  one  may  be  gainer  and  the  other  loser,  is  gambling  ai; 
common  law— 5  Sneed,  507;  3  Helsk.  488;  S.  G.  1  Green  G.  B.  323;  see 
1  Meigs,  99;  THumph,  486;  and  is  an  indictable  offense— 3  Cranch  C.  G. 

Fbn.  Code.— 18. 
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661 :  1  id.  150;  2  id.  45;  id.  92.  Single  acts  constitute  tbe  offense— 11 S. 
1.417;  13  Mo.  455;  15  Ala.  383;  20  id.  30:  1  Ohio  St.  61;  and  consecative 
games  at  one  sitting  constitute  one  offense— 13  Oa.  396;  20  id.  155.  Tbe 
gist  of  the  offense  is  the  obtaining  of  property  of  another  br  tbe 
fraudulent  use  of  cards  or  other  devices— 76  Hi.  265;  and  the  pabudty 
of  the  act— 51  Ala.  23.    See  14  Gray,  390 ;  id.  26. 

Betting.— A  bet  is  a  wager,  and  the  bet  is  complete  when  the  offer 
to  bet  is  complete ,  although  the  stake  be  neither  lost  nor  won— 7  Port 
453.  To  constitute  a  wager,  both  parties  must  incur  a  risk— 5  Humph. 
561.  In  California,  one  who  bets  at  faro  is  not  accessory  to  the  crime 
of  gaming— 53  Gal.  217:  and  see  22  Ala.  16.  As  to  the  statutes  of  other 
States— see  Desty's  Cfrim.  Law,  §  101  c,  et  aeq.  Wagers  affecting  third 
persons  or  the  public  peace,  morals,  or  public  policy,  at  common  law 
are  not  recoverable— 6  Gal.  359:  37  id.  670;  ST^id.  168;  43  id.  616;  bat 
they  may  be  disaffirmed  before  the  result  is  known,  and  the  money  in 
hands  of  a  stakeholder  be  recovered— 37  Gal.  670.  See  Desty's  Crlm. 
Law,  §S  70  g,  101  c.  Betting  at  races— see  id.  S 101  d. 

331.  Every  person  who  knowingly  permits  any  of  the 

games  mentioned  in  the  preceding  section  to  be  played, 

conducted,  or  dealt  in  any  house  owned  or  rented  by  such 

person,  in  whole  or  in  part,  is  punishable  as  provided  in 

the  preceding  section. 

Liability.— The  owners  are  liable  only  when  the  gaming  is  done  with 
their  knowledge— 7  Gal.  208.    See  Desty's  Grim.  Law,  §  102  c. 

332.  Every  person  who,  by  the  game  of  *' three-card 
monte  "  so-called,  or  any  other  game,  device,  sleight  of 
hand,  pretensions  to  fortune-telling,  trick,  or  other  means 
whatever,  by  use  of  cards  or  other  implements  or  instru- 
ments, or  while  betting  on  sides  or  hands  of  any  such 
play  or  game,  fraudulently  obtains  from  another  person 
money  or  property  of  any  description,  shall  be  punished 
as  in  case  of  larceny  of  property  of  like  value.  [In  ef- 
fect April  16th,  1880.] 

Oheating  at  games— as  with  false  dice,  etc.,  is  a  misdemeanor  at 
common  law— see  1  Buss  Gr.  9th  ed.  624.  So  of  a  conspiracy  to  cheat 
—4  Gox  G.  G.  390;  8  id.  305. 

333.  Every  person  duly  summoned  as  a  witness  for 
the  prosecution,  on  any  proceedings  had  under  this  chap- 
ter, who  neglects  or  refuses  to  attend,  as  required,  is 
guilty  of  a  misdemeanor. 

See  Gode  Giv.  Proc.  part  iv,  title  ill,  chap.  11. 

334.  No  person,  otherwise  competent  as  a  witness,  is 
disqualified  from  testifying  as  such  concerning  the  offense 
of  gaming,  on  the  ground  that  such  testimony  may  crim- 
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inate  himself;  but  no  prosecution  can  afterwards  be  liad 
against  liim  for  any  offense  concerning  which  he  testified. 

335.  Every  district  attorney,  sheriff,  constable,  or 
police  officer  must  inform  against  and  diligently  pros- 
ecute persons  whom  they  have  reasonable  cause  to  be- 
lieve offenders  against  the  provisions  of  this  chapter, 
and  every  such  officer  refusing  or  neglecting  so  to  do,  is 
guilcy  of  a  misdemeanor. 

336.  Every  owner  or  lessee,  or  keeper  of  any  house 
used  in  whole,  or  in  part,  as  a  saloon  or  drinking-place, 
who  knowingly  permits  any  person  under  twenty-one 
years  of  age  to  play  at  any  game  of  chance  therein,  is 
guilty  of  a  misdemeanor.    [Approved  March  24th,  1874.] 
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CHAPTER  XI. 

PAWNBROKERS. 

S  338.  Pawnbroklng  without  llceuse. 

S  339.   Falling  to  keep  a  register. 

§  340.   Charging  unlawful  rate  of  Interest. 

§  341.  Selling  before  time  of  redemption  has  expired,  or  without  no- 
tice. 

S  342.   Bef  using  to  disclose  particulars  of  sale. 

S  343.  Refusing  to  allow  an  ofAcer  with  search-warrant  to  inspect 
register  of  pledged  articles. 

338i  Every  person  who  carries  on  the  business  of  a 
pawnbroker,  by  receiving  goods  in  pledge  for  loans  at 
any  rate  of  interest  above  the  rate  of  ten  per  cent,  per  an- 
num, except  by  authority  of  a  license,  is  guilty  of  a  mis- 
demeanor. 

Oonstitutional  law.— The  Code  provision  limiting  the  rate  of  in- 
terest which  may  be  charged  on  loans,  Is  not  repugnant  to  art.  i,  S  2  of 
the  State  Constitution— 2»  Cal.  271.  See  §  501,  post,  and  see  Civ.  Code, 
SS  2086-3011. 

339.  Every  person  who  carries  on  the  business  of  a 
pawnbroker,  who  fails  at  the  time  of  the  transaction  to 
enter  in  a  register  kept  by  him  for  that  purpose,  in  the 
English  language,  the  date,  duration,  amount,  and  rate 
of  interest  of  every  loan  made  by  him,  or  an  accurate  de- 
scription of  the  property  pledged,  or  the  name  and  resi- 
dence of  the  pledgor,  or  to  deliver  to  the  pledgor  a  written 
copy  of  such  entry,  or  to  keep  an  account  in  writing  of  all 
sales  made  by  him,  is  guilty  of  a  misdemeanor. 

See  %b02,  post. 

'  340.  Every  pawnbroker  who  charges  or  receives  in- 
terest at  the  rate  of  more  than  two  per  cent,  per  month, 
or  who,  by  charging  commissions,  discount,  storage,  or 
other  charge,  or  by  compounding,  increases  or  attempts 
to  increase  such  interest,  is  guilty  of  a  misdemeanor.  [In 
effect  March  7th,  1881.] 
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341.  Every  pawnbroker  who  sells  any  article  pledged 
to  him  and  unredeemed,  until  it  has  remained  in  his  pos- 
session six  months  after  the  last  day  fixed  by  contract  for 
redemption,  or  who  makes  any  sale  without  publishing 
in  a  newspaper  printed  in  the  city,  town,  or  county,  at 
least  five  days  before  such  sale,  a  notice  containing  a  list 
of  the  articles  to  be  sold,  and  specifying  the  time  and 
place  of  sale,  is  guilty  of  a  misdemeanor. 

342.  Every  pawnbroker  who  willfully  refuses  to  dis- 
close to  the  pledgor  or  his  agent  the  name  of  the  pur- 
chaser and  the  price  received  by  him  for  any  article 
received  by  him  in  pledge  and  subsequently  sol<i,  or  who, 
after  deducting  from  the  proceeds  of  any  sale  the  amount 
of  the  loan  and  interest  due  thereon,  and  four  per  cent  on 
the  loan  for  expenses  of  sale,  refuses,  on  demand,  to  pay 
the  balance  to  the  pledgor  or  his  agent,  is  guilty  of  a  mis- 
demeanor. 

Sees  502,  l>o«^ 

343.  Every  pawnbroker  who  fails,  refuses,  or  neglects 
to  produce  for  inspection  his  register,  or  to  exhibit  all 
articles  received  by  him  in  pledge,  or  his  account  of 
sales,  to  any  officer  holding  a  warrant  authoriziug  him  to 
search  for  personal  property,  or  the  order  of  a  committing 
magistrate  directing  such  officer  to  inspect  such  register, 
or  examine  such  articles  or  account  of  sales,  is  guilty  of  a 
misdemeanor. 

See  %S02,  post. 
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CHAPTER  Xn. 

OTHER  INJURIES  TO  PERSONS. 

1346.  Acts  Of  intoxicated  physicians. 

§  347.  Willfully  poisoning  food,  medicine,  or  water. 

§  348.  Mismanagement  of  steamboats. 

§  349.  Mismanagement  of  steam-boilers. 

§  350.  Counterfeiting  trade-marks. 

^  351.  Selling  goods  which  bear  counterfeit  trade-marks. 

S  353.  Definition  of  the  plirase  "  counterfeited  trade-marks,"  etc. 

§  353.  "  Trade-mark  "  defined. 

§  354.  BefiUing  casks,  etc.,  bearing  trade-mark. 

S  355.  Defacing  marks  upon  wrecked  property  and  destroying  bills  of 

lading. 

^  356.  Defacing  marks  upon  logs,  lumber,  or  wood. 

S  357.  Altering  brands. 

S  858.  Frauds  in  affairs  of  special  partnership. 

S  359.  Contracting  or  solemnizing  incestuous  or  forbidden  marriages. 

S  360.  Making  false  return  or  record  of  marriage. 

§  361.  Cruel  treatment  of  lunatics,  etc. 

%  362.  Refusing  to  issue  or  obey  writ  of  habeas  corpus. 

§  363.  Beconfining  persons  discharged  upon  writ  of  habeas  corpus. 

§  364.  Concealing  persons  entitled  to  benefit  of  habeas  corpus. 

§  365.  Innkeepers  and  carriers  refusing  to  receive  guests. 

%  366.  Counterfeiting  quicksilver  stamps. 

S  367.  Selling  debased  quicksilver. 

346.  Every  physician  who,  in  a  state  of  intoxication, 
does  any  act  as  such  physician  to  another  person  by 
which  the  life  of  such  other  person  is  endangered,  is 

guilty  of  a  misdemeanor. 

Intozication.— Voluntary  intoxication  is  no  excuse  for  crime— see 
many  cases  collected  in  Desty's  Crim.  Law,  §  26  a.  Evidence  of  intox- 
ication is  admissible  as  to  the  question  of  premeditation— 21  Cal.  547: 
27  id.  514;  43  id.  352;  or  to  show  a  mental  condition  incapable  off 
forming  a  specific  intent— 29  Cal.  683:  34  id.  217;  43  id.  352,  fa  deter- 
mining the  degree  of  the  crime— 36  Cal.  534. 

347.  Every  person  who  willfully  mingles  any  poison 
with  any  food,  drink,  or  medicine,  with  intent  that  the 
same  shall  be  taken  by  any  human  being,  to  his  injury. 
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and  every  person  who  willfully  poisons  any  spring,  well, 

or  reservoir  of  water,  is  punishable  by  imprisonment  in 

the  State  prison  for  a  term  not  less  than  one  nor  more 

than  ten  years. 

Pnblic  health.— Crimes  against  public  health  are  those  by  which  the 
physical  health  of  the  people  at  lai^e  is  endangered  or  impaired,  as 
polluting  streams— 6  Rand.  726 ;  or  fountains— 8  rf .  H .  203 ;  37  Ala.  123 ; 
or  rendering  water  unwholesome,  corrupt,  or  unfit  for  use~8N.H.203; 
6  Car.  ft  F.  293;  4  Up.  Can.  Q  B.  158.  Any  acts  or  omissions  which  are 
liable  to  generate  disease  or  communicate  infections  are  indictable  of- 
fenses-3  Hill,  479:  35  Iowa,  570;  8  K.  H.  203;  3  Rich.  438;  S.  C.  I  Green 
G.  B.  503;  15  Wend.  397 ;  4  Up.  Can.  Q.  B.  158.  See  Desty's  Crim.  Law, 
§  118  a. 

Unwholesome  proTisions.— Selling,  exposing  for  sale,  or  giving  away 
food  rendered  unwholesome  by  admixture  of  noxious  substances  is  an 
indictable  ojSense— 3  Hawks,  378:  3  Fost.  &  F.  IMj;  or  exposing  for  sale 
any  article  unfit  for  human  food— 3  Hawks,  378;  l  Head,  160:  or  inju- 
rious to  health— 2  Ired.  40;  38  N.  Y.  85;  3  Parker  Cr.  B.  622;  S.  G.  Idsi. 
Y.  674.   See  Desty's  Grim.  Law,  §  119  a. 

348.  Every  captain  or  other  person  having  charge  of 
any  steamboat  used  for  the  conveyance  of  passengers,  or 
of  the  boilers  and  engines  thereof,  who,  from  ignorance 
or  gross  neglect,  or  for  the  purpose  of  excelling  any  other 
boat  in  speed,  creates,  or  allows  to  be  created,  such  an 
undue  quantity  of  steam  as  to  burst  or  break  the  boiler, 
or  any  apparatus  or  machinery  connected  therewith,  by 
which  bursting  or  breaking  human  life  is  endangered,  is 
guilty  of  a  felony.    [Approved  March  30th,  in  effect  July 

Ist,  187^] 

Criminal  negligence.— Oross  carelessness  resulting  in  tniury  to 
others  is  criminal,  even  if  the  act  done  be  lawful— Anth.  208;  6  B.  Hon. 
170:  11  Humph.  159:  4  Mason,  505;  4  Car.  A  P.  398:  3  id.  6'i9;  7  id.  499; 
and  an  act  or  omission,  as  well  as  an  act  of  commission,  may  be  crim< 
inai— 2  Blatchf.528;  5  McLean,  242;  4  Cox  C.  G.  449;  3  Car.  &  K.  123:  1 
Cox  C.  G.  352;  2  Car.  &  K.  368;  4  Fost.  &  F.  504;  as  the  officer  of  a 
steamboat,  through  whose  negligence  an  explosion  takes  place— 5 
McLean,  242.  See  Desty's  Crim.  Law,  §  7  a.  See  pott,  notes  to  SS  349, 
350. 

349.  Every  engineer  or  other  person  having  charge  of 
any  steam-boiler,  steam-engine,  or  other  apparatus  for 
generating  or  employing  steam,  used  in  any  manufactory, 
railway,  or  other  mechanical  works,  who  willfully,  or 
from  ignorance,  or  gross  neglect,  creates,  or  allows  to  be 
created  such  an  undue  quantity  of  steam  as  to  burst  or 
break  ti.e  boiler,  or  engine,  or  apparatus,  or  cause  any 
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Other  accident  whereby  human  life  is  endangered,  is 
guilty  of  a  felony.  [Approved  March  30th,  in  effect  July 
1st,  1874.] 

Mismanagement  of  steam-boilers.— Where  a  man,  appointed  to 
tend  a  steam-engine  of  a  colliery,  left  it  in  charge  of  an  incompeteni; 

Serson  and  death  ensued,  he  is  guilty  of  manslaughter— 4  Cox  G.  0. 449  ; 
.  C.  3  Car.  &  K.  123.  See  Negligence,  ante,  S  7.  subd.  2:  "  wiUfuUy," 
id.  subd.  1.  As  to  personal  injuries,  see  Civ.  Code,  §§  43, 1708, 1714, 1«38, 
and  2194. 

350.  Every  person  who  willfully  forges  or  counterfeits, 

or  procures  to  be  forged  or  counterfeited,  any  trade-mark 

usually  affixed  by  any  person  to  his  goods,  with  intent  to 

pass  off  any  goods  to  which  such  forged  or  counterfeited 

trade-mark  is  affixed  or  intended  to  be  affixed,  as  the 

goods  of  such  person,  is  guilty  of  a  misdemeanor. 

Trade-marks.— Subjects  of  forgery— 1  Whart.  C.  L.  8th  ed.  §690;  2 
Buss.  Cr.  flth  ed.  704.  See  Trade-marks,  Civ.  Code,  §§  655,  9dl;  and 
Pol.  Code,  §§3196-3199. 

351.  Every  person  who  sells,  or  keeps  for  sale,  any 
goods  upon  or  to  which  any  counterfeited  trade-mark  has 
been  affixed,  intending  to  represent  such  goods  as  the 
genuine  goods  of  another,  knowing  the  same  to  be  coun- 
terfeited, is  guilty  of  a  misdemeanor. 

See  Civ.  Code,  §  1772. 

352.  The  phrases  ** forged  trade-mark"  and  "coun- 
terfeited trade-mark,"  or  their  equivalents,  as  used  in  this 
chapter,  include  every  alteration  or  imitation  of  any 
trade-mark  so  resembling  the  original  as  to  be  likely  to 
deceive. 

353.  The  phrase  "trade-mark,"  as  used  in  the  three 
preceding  sections,  includes  every  description  of  word, 
letter,  device,  emblem,  stamp,  imprint,  brand,  printed 
ticket,  label,  or  wrapper,  usually  affixed  by  any  mechanic, 
manufacturer,  druggist,  merchant,  or  tradesman,  to  de- 
note any  goods  to  be  goods  imported,  manufactured,  pro- 
duced, compounded,  or  sold  by  him,  other  than  any  name, 
word,  or  expression  generally  denoting  any  goods  to  be 
of  some  particular  class  or  description. 
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354.  Every  person  who  has,  or  uses,  any  cask,  bottle, 
vessel,  case,  cover,  label,  or  other  thing  bearing  or  having 
in  any  way  connected  with  it  the  duly  filed  trade-mark 
or  name  of  another,  for  the  purpose  of  disposing,  with- in- 
tent to  deceive  or  defraud,  of  any  article  other  than  that 
which  such  cask,  bottle,  vessel,  case,  cover,  label,  or  other 
thing  originally  contained,  or  was  connected  with,  by 
the  owner  of  such  trade-mark  or  name,  is  guilty  of  a  mis- 
demeanor. 1/^1  1        r 

See  §§349, 330, 351.    rcH:  cWUl    J  • '' i    ^    '"'^^     '. 

355.  Every  person  who  defaces  or  obliterates  the 
marks  upon  wrecked  property,  or  in  any  manner  disguises 
the  appearance  thereof,  with  intent  to  prevent  the  owner 
from  discovering  its  identity,  or  who  destroys  or  sup- 
presses any  invoice,  bill  of  lading,  or  other  document 
tending  to  show  the  ownership,  is  guilty  of  a  misde- 
meanor. 

See  Pol.  Code,  §§  2403-2418. 

35€l    Every  person  who  cuts  out,*  alters,  or  defaces  any 

mark  made  upon  any  log,  lumber,  or  wood,  or  puts  a 

false  mark  thereon  with  intent  to  prevent  the  owner  from 

discovering  its  identity,  is  guilty  of  a  misdemeanor. 
See  Pol.  Code,  §§  238»-2393. 

357.  Every  person  who  marks  or  brands,  alters,  or 
defaces  the  mark  or  brand  of  any  horse,  mare,  colt,  jack, 
jjennet,  mule,  bull,  ox,  steer,  cow,  calf,  sheep,  goat,  hog, 
shoat,  or  pig,  belonging  to  another,  with  intent  thereby 
to  steal  the  same,  or  to  prevent  identification  thereof  by 
the  true  owner,  is  punishable  by  imprisonment  in  the 
State  prison  for  not  less  than  one  nor  more  than  five  years. 

See  Pol.  Code,  §§  3I6T-3172, 3183-3186. 

358.  Every  member  of  a  special  partnership,  who 
commits  any  fraud  in  the  affairs  of  the  partnership,  is 
guilty  of  a  misdemeanor. 

See  Civ.  Code,  §  2477. 

359.  Every  person  authorized  to  solemnize  marriage, 
who  willfully  and  knowingly  solemnizes  any  incestuous 
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or  other  marriage  forbidden  by  law,  is  punishable  by  fine 
of  not  less  than  one  hundred  nor  more  than  one  thousand 
dollars,  or  by  Imprisonment  in  the  county  jail  not  less 
than  three  months  nor  more  than  one  year,  or  by  both. 

See  Civ.  Code,  §  59.  Authority  to  solemnize  marriage— id.  §  70.  See 
Incest,  ante,  §  285. 

360.  Every  person  authorized  to  solemnize  any  mar- 
riage, who  willfully  makes  a  false  return  of  any  marriage 
or  pretended  marriage  to  the  recorder,  and  every  person 
who  willfully  makes  a  false  record  of  any  marriage  re- 
turn, is  punishable  as  provided  in  the  preceding  section. 

See  Civ.  Cede,  §§  73, 74, 76. 

361.  Every  person  guilty  of  any  harsh,  cruel,  or  un- 
kind treatment  of,  or  any  neglect  of  duty  towards,  any 

idiot,  lunatic,  or  insane  person,  is  guilty  of  a  misdemeanor. 

Pablic  duty.— Wherever  a  party  owes  the  public  a  duty,  he  is  indict- 
able for  breach  of  that  duty— 37  Ala.  123.  So,  exposing  helpless  per- 
sons to  physical  danger,  by  those  having  them  in  charge.  Is  indictable 
— Russ.  <fc  R.  O.  0720;  10  Cox  C.  C.  669;  Law  R.  1  C.  O.  811;  Id.  222; 
Dears.  453;  9  Cox  C.  C.  123.  A  guardian,  master,  or  keeper  of  an  asy- 
lum, is  indictable  for  negligence  where  injury  results— 77  N.  C.  494; 
Russ.  &  R.  C.  C.  20;  id.  48;  4  Cox  C.  0. 455;  8  id.  449;  10  id.  82;  8  Car. 
&  P.  425.    See  Desty's  Crim.  Law,  §  87  a. 

362.  Every  officer  or  person  to  whom  a  writ  of  habeas 
corpus  may  be  directed,  who,  after  service  thereof,  neg- 
lects or  refuses  to  obey  the  command  thereof,  is  guilty  of 
a  misdemeanor. 

363.  Every  person  who,  either  solely  or  as  member  of 

a  court,  knowingly  and  unlawfully  recommits,  imprisons, 

or  restrains  of  his  liberty,  for  the  same  cause,  any  person 

who  has  been  discharged  upon  a  writ  of  habeas  corpus,  is 

guilty  of  a  misdemeanor. 
See  Habeas  Corpus,  ^^^  S§  1473,  et  seq. 

364.  Every  person  having  in  his  custody,  or  under 
his  restraint  or  power,  any  person  for  whose  relief  a  writ 
of  habeas  corpus  has  been  issued,  who,  with  the  intent  to 
elude  the  service  of  such  writ  or  to  avoid  the  effect  there- 
of, transfers  such  person  to  the  custody  of  another,  or 
places  him  under  the  power  or  control  of  another,  or  con- 
ceals or  changes  the  place  of  his  continement  or  restraint. 
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or  removes  him  without  the  jurisdiction  of  the  court  or 
judge  issuing  the  writ,  is  guilty  of  a  misdemeanor. 
See  Hal)eas  Corpus,  j7o«/,  §§  1473,  et  seg. 

365.  Every  person,  and  every  agent  or  officer  of  any 
corporation,  carrying  on  business  as  an  innkeeper,  or  as  a 
common  carrier  of  passengers,  who  refuses,  without  just 
cause  or  excuse,  to  receive  and  entertain  any  guest,  or  to 
receive  and  carry  any  passenger,  is  guilty  of  a  misde- 
meanor. 

Neglect  of  dntf.— An  innkeeper,  baving  room  in  his  bouse,  who  re- 
fuses to  receive  a  visitor  who  tenders  a  reasonable  price  for  entertain- 
ment,  is  Indictable  at  common  law— 4  Ear.  (Del.)  132;  2  Dev.  &  B.  424: 
12  Mod.  445;  7  Car.  &  P.  213;  8  Hees.  &  W.  269: 13  Cox  G.  C.  378.  So,  If 
having  received  a  guest  he  refuses  to  find  food  and  lodging  for  him— 1 
Hawk.  P.  C.  714 ;  but  the  person  applying  must  be  a  travelei:^12  Mod. 
445.    See  Civ.  Code,  §§  189$  i860. 

366.  Every  person  who  counterfeits,  or  who  willfully 
uses  the  counterfeited  seal  or  stamp  of  any  person  en- 
gaged in  manufacturing  or  selling  quicksilver,  is  guilty 

of  a  felony. 
See  ante,  §§  349, 350. 

367.  Every  person  who  willfully  sells,  or  offers  for 
sale  as  pure,  any  debased  or  adulterated  quicksilver,  is 
guilty  of  a  misdemeanor. 

See  €mte»  SS  349, 350. 
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TITLE  X. 

Of  Crimes  against  the  Public  Health  and  Safety. 

§  368.  Death  from  explosions,  etc. 

§  369.  Death  from  collisioa  on  railroads. 

§  370.  "Public  nuisances"  defined. 

§  371.  Unequal  damage. 

§  372.  Maintaining  a  nuisance,  a  misdemeanor. 

§  373.  Establishing  or  keeping  pest-houses  within  cities,  towns,  etc. 

S  374.  Putting  dead  animals  in  streets,  rivers,  etc. 

S  375.  Keeping  gunpowder,  etc.,  unlawfully. 

S  376.  Violation  of  quarantine  laws  by  masters  of  vessels. 

§  377.  Willful  violation  of  health  laws. 

§  378.  Neglecting  to  perform  duties  under  health  law. 

§  379.  Unlicensed  piloting. 

S  380.  Apothecary  omitting  to  label  drugs,  or  labeling  tiiem  wrong- 
f  uUy,  etc. 

§  381.  Putting  extraneous  substances  in  packages  of  goods  usually 
sold  by  weight,  with  intent  to  increase  weight. 

§  382.  Adulterathig  food,  drugs,  liquors,  etc. 

§  383.  Disposing  of  tainted  food,  etc. 

S  384.  Setting  woods  on  fire. 

§  385.  Obstructing  attempts  to  extinguish  fires. 

§  386.  Maintaining  bridge  or  ferry  without  authority. 

S  387.  Violating  condition  of  undertaking  to  keep  ferry. 

§  388.  Biding  or  driving  faster  than  a  walk  on  toll-bridges. 

§  389.  Crossing  toil-bridges,  etc.,  without  paying  toll. 

%  390.  Engineer  of  locomotive  engine  omitting  to  ring  bell  when  cross- 
ing highway. 

S  391.  Intoxication  of  engineers,  conductors,  or  drivers  of  lbcomo> 
tives  or  cars. 

S  392.  Placing  passenger  cars  in  front  of  freight  cars. 

§  393.  Violation  of  duty  by  employes  of  railroad  companies. 

S  394.  Exposing  person  infected  with  any  contagious  disease  in  a  pab> 
lie  place. 

S  395.  Frauds  practiced  to  affect  the  market  price. 

S  396.  Bacing  upon  iiighways. 

§  397.  Selling  liquor  to  Indians. 

S  398.  Selling  fire-arms  and  ammunition  to  Indians. 

S  899.  Death  from  mischievous  animals. 
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§  400.  Aiding  or  enconn^ing  suicide  a  felony. 

S  400.  Exhibiting  def  ormitiea  of  person. 

§  400.  Using  or  exposing  animal  vfltii  glanders. 

§  401.  Animal  having  glanders  to  he  killed. 

§  401.  Adulterating  candy. 

368.  Every  person  haying  charge  o£  any  steam-boiler 
or  steam-engine,  or  other  apparatus  for  generating  or  em- 
ploying steam,  used  in  any  manufactory,  or  on  any  rail- 
road,  or  in  any  vessel,  or  in  any  kind  of  mechanical  work, 
who  willfully,  or  from  ignorance  or  neglect,  creates,  or 
allows  to  be  created,  such  an  undue  quantity  of  steam  as 
to  burst  or  break  the  boiler,  engine,  or  apparatus,  or  to 
cause  any  other  accident  whereby  the  death  of  a  human 
being  is  produced,  is  punishable  by  imprisonment  in  the 
State  prison  for  not  less  than  one  nor  more  then  ten  years. 

Negligence.— Carelessness  is  criminal,  and  within  limits  supplies 
the  place  of  direct  criminal  intent— Anth.  208;  6  B.  Mon.  171.  And  an 
act  of  omission  as  well  as  an  act  of  commission  may  be  criminal— 2 
Blatcbf.  528:  5  McLean,  242.  So  where  an  engineer  left  his  engine  in 
chaise  of  an  incompetent  person,  and  death  ensued,  he  was  ffuilty  of 
manslaughter— 4  Cox  G.  C.  449;  8.  C.  3  Car.  &  K.  123:  or  the  officer  of  a 
steamboat  through  whose  negligence  an  explosion  takes  place  which 


destroys  life— 5  McLean,  242 ;  or  engineers' and  other  ofAcers  generally » 
if  injury  ensnes,  as  a  regular  and  usual  conseqnence,  from  their  omls> 
sion— 2  Car.  &  K.  368;  3  id.  123;  4  Cox  C.  C.  449. 

369.  Every  conductor,  engineer,  brakeman,  switch- 
man, or  other  person  having  charge,  wholly  or  in  part,  of 
any  railroad  car,  locomotive,  or  train,  who  willfully  or 
iiegligently  suffers  or  causes  the  same  to  collide  with  an- 
other car,  locomotive,  or  train,  or  with  any  other  object 
or  thing  whereby  the  death  of  a  human  being  is  produced, 
is  punishable  by  imprisonment  in  the  State  prison  for  not 
less  than  one  nor  more  than  ten  years. 

370.  Anything  which  is  injurious  to  health,  or  is  in- 
decent, or  offensive  to  the  senses,  or  an  obstruction  to  the 
free  use  of  property,  so  as  to  interfere  with  the  comfort- 
able enjoyment  of  life  or  property,  by  an  entire  commu- 
nity or  neighborhood,  or  by  any  considerable  number  of 
persons,  or  unlawfully  obstructs  the  free  passage  or  use, 
iu  the  customary  manner,  of  any  navigable  lake,  or  river, 
bay,  stream,  canal,  or  basin,  or  any  pabUc  park,  square, 

Pen.  Code.— 14. 
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Street,  or  highway,  is  a  public  nuisance.     [Approved 

March  30th,  in  efifect  July  1st,  1874.] 

Public  nuisance.— A  public  nuisance  is  one  which  affects,  equally, 
the  rights  of  tbe  whole  community  or  neighborhood,  although  we  ex- 
tent of  the  damage  may  be  imequal— Civ.  Code,  ^  3480. 

It  is  an  act  or  omission  which  unlawfully  annoys  or  Injures  the 
public  in  common,  and  not  merely  some  particular  person— 52  Mo. 
164;  S.  C.  1  Green  C.  R.  553;  3  Up.  Can.  C.  P.  645:  3  Id.  833;  but 
it  is  not  necessary  .that  all  the  community  be  affected— 6  Rand.  726;  2 
Yerg.  482;  1  Dev.  &  B.  195.  By  the  statute,  whatever  is  injurious  to 
health,  or  is  indecent,  or  offensive  to  the  eenses,  or  an  obstruction  to 
the  free  use  of  property,  is  a  nuisance— 8  Ind.  494.  It  Is  enough  If  it 
offends  the  senses,  or  disturbs  the  comfort  of  the  community— 1  Bush, 
139;  8  Cowen,  146: 1  Denio,  424;  5  Har.  (Del.)  487;  8  Ind.  494;  41ffias8. 522; 
13  Met.  365;  3  S.  C.  438;  S.  C.  1  Green  C.  R.  503:  1  Burr.  333;  2  Car.  &  P. 
485.  It  is  public  if  it  annoys  such  part  of  the  public  as  necessarily 
comes  f  n  contact  with  it— id.  Where  the  statute  does  not  cover  aU 
cases  Qf  nuisance,  the  common-law  rule  is  in  force— 59  Mo.  321. 

Public  decency.— It  is  enough  if  the  public  nuisance  shocks  pub- 
lic morality— 10  Humph.  99;  1  Swan,  42;  Id.  136;  3  Humph.  203;  id. 
229;  2  id.  414:  lid.  396;  2  Bail  149;  2  Yerg.  482;  19Pa.  St„412;  IMurph. 
254:  1  Dev.  267 :  4  Yerg.  163;  3  Day,  103;  52  Ind.  311;  126Mass.46;  4Fost. 
&  F.  73;  Law  R.  1  Q.  B.  D.  15;  Comb.  304.  Whatever  openly  outn^es 
decency,  and  is  injurious  to,  or  tends  to  corrupt  public  morals,  is  a 
misdemeanor— 3  Day,  103;  7  Conn.  267;  17  Mass.  836: 10  Ind.  140;  2  Ser?. 
&  R.  91 ;  Law  R.  3  Q.  B.  360;  8  Phila.  453;  as  public  blasphemy  and  pro- 
fane swearing— 43  Cal.  480;  2  Har.  (Del.)  553;  9  Ired.  38;  a  Johns.  290;  11 
Serg.  &R.  394;  SHeisk.  135;  1  Dev.  267:  68N.  C.259;  SSneed,  134;  13 
Pick.  369;  19  Pa.  St.  412;  1  Swan,  42;  70  N.  C.  67;  1  Murph.254;  20  Pick. 
206;  or  the  public  utterance  of  obscene  language— 1  Swan,  42;  or  the 
public  exhibition  of  obscene  pictures,  prints,  and  writings— 17  Mass. 
336;  1  Hilt.  590;  8  Phila.  453;  2  Serg.  &  R.  91;  4  Post.  &  f^  73;  or  the 

Fubllc  exposure  of  one's  person,  or  the  person  of  another— 5  Barb.  203; 
Dev.  &  B.  208;  3  Humph.  203;  82  Mo.  560:  4  Hun,  636;  1  Den.  C.  C.  838; 
12  Cox  C.  C.  1;  13  id.  116.  So  every  public  show  which  outrages  de- 
cency, shocks  humanity,  or  is  contrary  to  good  morals,  is  indictable — 
3  Day,  103 ;  2  Duval,  89.   See  Desty's  Crim.Xaw,  §  109  a. 

Obstructing  highway.— All  injuries  or  obstructions  to  a  highway, 
and  all  acts  which  will  render  it  less  com!modious,  are  public  noi- 
sances-1  Denio,  524;  2  Ind.  440;  3  id.  447:  26  Wis.  547;  6  Ired.  369; 
but  the  road  must  be  public— 2  Pick.  44;  1  Strob.  110;  2  Kerr,  614; 
and  the  offense  must  be  to  the  public  generally— 35  N.  H.  868;  7  Mich. 
432.  Some  injury  must  be  done,  or  soixx'a  danger  or  annoyance  to  pap- 
ers thereon  must  be  created— Law  R.  1  C.  P.  821;  as  placing  obstrac* 
tlons  without  authority— 107  Mass.  234.  The  obstruction  of  any  road 
laid  out  by  authority  is  a  nuisance— 1  McMull,  44;  although  it  be 
opened  by  an  erroneous  judgment— 2  Dev.  &  B.  647.  So,  where  a 
highway  was  discontinued,  and  a  new  road  used  by  the  public — 2 
Humph.  643.  Anything  done  by  an  owner  interfering  with  the  right  of 
way  to  a  dedicated  highway,  is  a  nuisance— Law  R.  5  Q.  B.  81.  The  ob- 
struction must  injm'lously  affect  some  public  right— 7  Mich.  432;  and 
it  must  be  material  and  unlicensed— 35  Coim.  813;  but  a  license  is  no 
defense  for  negligent  obstruction— 8  Blackf.  260;  5  Har.  (Del.)  508:  107 
Mass.  188:  1  Pa.  St.  105;  60  id.  367:  21  Alb.  L.  J.  36;  2  Gale  &  D.  729;  1 
Bam.  &-A.CL01. 444.    See  citations  in  Desty's  Crim.  Law,  §§  121  a,  b. 

Danger  to  life  or  property.— The  keeping  or  manufacturing  of  ex- 
plosives, or  inflammable  substances,  in  such  quantities  and  places, 
or  in  such  manner  as  toendauger  life  or  property,  is  a  nuisance— 34  Me. 
86;  74  Pa.  St.  230;  107  Mass.  188;  56  Barb.  72;  1  Johns.  78;  1  Swan, 213; 
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lost  by  abaiuudiDeat-M  H.  H.  i.  ^he  nnmbsr  d  persona  tulns  a  tut 
andiepainnicUwlIlnat  makeitapubUaww.lf  not  common  to  bH 
penons— S  Tirm.  Bib.  bl  a  foat^mr,  lune-WBir.  w  wI  de  hb,  It 
oommontaaUHaple.lsaUsbnu— inek.Hi  lHeCoriI,4M:  flBlcb. 
mi  1  Stiob.  IIi^jIn.  H. nant  Sod. Ka:  or  a tmfnMke-Sl  Alb.  L.  J. 
Hi  IP^atlUiUPlft.  17(;  01  tol^o«ii-iaPti:£1^aLewln,l«!: 
o  my jniMla  BQDHO  or  apaco  dedicated  toimbllo  use— J  HUI,  (&  OJ 
ltt7tnL8t.l8i  Mld.lifriWatta,2aLUvt.Ue;aTabTlilse-!BN. 
H.  IS):  a  Bam.  *  AdoL  XBi  or  a  faiiT-3  IHU.  %  7  HompliTWi  ft  La. 
An.  Ml:  H  Id.  IBi  U  He.  •:  1  Kotf  A  HcC.  »I|  1  Va.  Cu.  W:  11 
Wend.  M:iaA.«n;tld.7njornai1galileriTR«.b«rbi)n,«iiaUie 
■raatlak«sa»^fiiiBn'IOIl£uij  is Soir.  Siai  t  JooM,  (H.  00  UR; 
U  He.  IW ;  i  UlcSTiti ;  I  Fa.  St.  IW;  UBlcli.ailf. 


ObatmclliiK  sidewalk.— OtntmctUji  a  ildewalk  is  aa  offenie^-ll  Pa. 
SLlMi  Ml>ia>lall,foTsaleoItnUt.clc.-«aiU,4Ui  «ciaik,(Pa.)3Mi 
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see  107  Mass.  234;  11  Sera.  &  B.  345;  or  sales  hy  constables— 13  id.  403; 
or  by  auctioneers— 1  Id.  217;  or  by  collecting  crowds  by  use  of  violent 
or  excited  language— 113  Mass.  8;  1  Denio,d24;  19  Fa.  St.  412;  1  Swan, 
42:  or  by  exhibiting  e£Q[gies  at  a  window— 6  Car.  &  P.  636:  or  by 
exhibiting  a  stuffed  paddy,  or  any  public  show  or  game  —  4  Clark, 
(Pa.)  17;  6  Car.  &  P.  036;  Law  B.  5  Eq.  25;  4  Fost.  &  F.  73:  or  by 
the  use  of  a  velocipede— 30  Up.  Can.  Q.  B.  41.  A  temporary  obstruc- 
tion on  receiving  or  delivering  goods  is  allowed— 1  Denio,  524;  so  tele- 
graph poles  are  not  a  nuisance- 97  Mass.  555. 

Obstruction  by  railroads.- The  unlawful  obstruction  of  a  highway 
by  a  railroad  is  a  nuisance,  and  the  company  is  liable  to  indictment— 4 
Gray,  22;  27  Vt.  103;  as  by  leaving  cars  on  a  highway— 3  Zab.  860;  112 
Mass.  412;  73  Pa.  St.  29;  or  building  a  road  across  a  liighway  without 
authority— 4  Gray.  22;  14  id.  93;  or,  if  authorized,  negligently  or  op- 
pressively exercising  its  rights— 21  Alb.  L.  J.  36;  or  crossing,  to  the 
anxiety  or  danger  of  passers— 27  Pa.  St.  339;  but  a  train  crossing  high- 
ways, the  company  keeping  closely  within  the  range  of  its  charter.  Is 
not  indictable— 101  Mass.  201 ;  see  4Barn.  &  Adol.  30.  See  Desty 's  Crim. 
Law.  §  121  g. 

Obstructions  to  navigable  waters.— To  obstruct  the  passage  of  a 
navigable  river  by  bridges,  or  otherwise,  is  a  nuisance— 43  Me.  198;  13 
How.  618;  1  Pa.  St.  105;  4  Jones,  (N.  C.)  107;  15  Bich.  310:  10  111.  351;  2 
Mich.  519;  4  Ad.  &  E.  384;  6  Id.  143;  16  o!  B.  1022;  or  to  divert  part  of 
the  water— 2  Show.  30;  as  by  a  dam— 5  Pick.  h)9;  6  Band,  726;  4  Wis. 
887;  35  Iowa,  670;  or  a  wharf,  if  its  effect  is  to  fill  up  the  channel  or  di- 
vert the  current— Thach.  C.  C.  211;  2  Stark.  511.  See  Desty 's  Crim. 
Law,  §  122  a. 

Nuisances  in  general.— The  following  have  been  held  nuisances  at 
common  law:  gambling-houses  and  places  for  other  useless  sports— 30 
Me.  65;  4  Smith  E.  D.  570;  5  Hill,  121;  Charlt.  B.  M.  1  j  3  Denlo.  101:  8 
Eng.  700;  3  Cranch  C.  C.  656;  2  id.  92;  4  id.  108;  1  id.  150;  1  Ya.  Cas.  133; 
1  Day,  60;  2  Colo.  509;  disorderly  houses— 6  B.  Mon.  21;  6  Blackf.  474;  4 
Parker  Cr.  B.  238;  8  Blackf.  205;  8  Ind.  494:  13  Pick.  359;  21  N.  H.  843;  1 
Salk.  384;  a  public  lottery— 9  Nev.  101 ;  18  Up.  Can.  Q.  B.  403;  8  Up.  Can. 
C.  P.  189;  keeping  a  public  tippling-house  for  promiscuous  and  noisy 
tippling  and  promoting  drunkenness— 42  Ind.  327;  5  Cranch  C.  C.  804;  6 
Blackf.  474;  12  B.  Mon.  2;  Law  B.  1  C.  C.  21;  common  drunkenness,  al- 
though the  party  be  not  constantly  in  that  condition— 34  Vt.  323 ;  houses 
of  ill-fame,  if  open,  notorious,  and  scandalous  to  the  public  generally 
—2  Yerg.482;  4  McCord,472:  2  Serg.  &  B.  298;  42  IncL327;  any  public 
exhibition  which  is  scandalous— 3  Day,  103:  adulteration  of  food— 3 
Maule  &  S.  11:  4  Camp.  12;  4  Maule  &  S.  214:  carrying  on  offensive 
trades  in  a  thickly  populated  community— 27  Ind.  430;  all  Injuries  or 
obstructions  to  highways— 1  Denio,424;  2  Ind.  440:  3  id.  447;  26  Wis. 
547 ;  5  Ired.  i^69;  to  allow  a  highway  to  become  grossly  out  of  repair— 12 
Up.  Can.  C.  P.  450;  9  Car.  &  P.  469. 

371.  An  act  which  affects  an  entire  community  or 
neighborhood,  or  any  considerable  number  of  persons,  as 
specified  in  the  last  section,  is  not  less  a  nuisance  because 
the  extent  of  the  annoyance  or  damage  inflicted  upon  in- 
dividuals is  unequal.  [Approved  March  30th,  in  effect 
July  1st,  1874.] 

372.  Every  person  who  maintains  or  commits  any 
public  nuisance,  the  punishment  for  which  is  not  other- 
wise prescribed,  or  who  willfully  omits  to  perform  any 
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legal  duty  relating  to  the  removal  of  a  pablic  nuisance,  is 
guilty  of  a  misdemeanor. 

373.  Every  person  who  establishes  or  keeps,  or  causes 
to  be  established  or  kept,  within  the  limits  of  any  city, 
town,  or  village,  any  pest-house,  hospital,  or  place  for  per- 
sons affected  with  contagious  or  infectious  diseases,  is 
guilty  of  a  misdemeanor. 

374.  Every  person  who  puts  the  carcass  of  any  dead 
animal,  or  the  offal  from  any  slaughter-pen,  corral,  or 
butcher-shop,  into  any  river,  creek,  pond,  reservoir, 
stream,  street,  alley,  public  highway,  or  road  in  common 
use,  or  who  attempts  to  destroy  the  same  by  fire  within 
one-fourth  of  a  mile  of  any  city,  town,  or  village,  and 
every  person  who  puts  the  carcass  of  any  dead  animal,  or 
any  offal  of  any  kind,  in  or  upon  the  borders  of  any 
stream,  pond,  lake,  or  reservoir,  from  which  water  is 
drawn  for  the  supply  of  the  inhabitants  of  any  city,  city 
and  county,  or  any  town,  in  this  State,  so  that  the  drain- 
age from  such  carcass  or  offal  may  be  taken  up  by  or  in 
such  stream,  pond,  lake,  or  reservoir,  or  who  allows  the 
carcass  of  any  dead  animal,  or  any  offal  of  any  kind,  to 
remain  in  or  upon  the  borders  of  any  such  stream,  pond, 
lake,  or  reservoir,  within  the  boundaries  of  any  lands 
owned  or  occupied  by  him,  or  who  keeps  any  horses, 
mules,  cattle,  swine,  sheep,  or  live-stock  of  any  kind, 
penned,  corralled,  or  housed  on,  over,  or  on  the  borders 
of  any  such  stream,  pond,  lake,  or  reservoir,  so  that  the 
waters  thereof  shall  become  polluted  by  reason  thereof, 
is  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  as  prescribed  in  section  three  hundred 
and  seventy-seven  of  this  Code.  [In  effect,  March  23rd, 
1876.] 

375.  Every  person  who  makes  or  keeps  gunpowder, 
nitro-glycerine,  or  other  highly  explosive  substance,  with- 
in any  city  or  town,  or  who  carries  the  same  through  the 
streets  thereof,  in  any  quantity  or  manner  such  as  is  pro- 
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hibited  by  law,  or  by  any  ordinance  of  such  city  or  town, 

is  guilty  of  a  misdemeanor. 

DangeroQS  ezplosiyes.— The  keeping  or  manufacturing^  of  explo- 
sives or  Inflammable  substances  in  such  quantities  and  places,  or  in  such 
manner  as  to  endanger  life  or  property,  is  a  nuisance— 56  Barb.  72;  1 
Johns.  78:  34  Me.  3ti;  107  Mass.  188;  74  Pa.  St.  230;  1  Swan,  213;  Thacli. 
G.  C.  14;  3  East,  192;  Dears.  &  B.  209;  as  large  quantities  of  gunpow- 
der kept  in  populous  places— 1  Johns.  78:  t>  Hill,  292;  56  Barb.  72;  12 
Mod.  m;  2  Strange,  1167. 

376.  Every  master  of  a  vessel  subject  to  quarantine  or 
visitation  by  the  quarantine  officer,  arriving  in  the  jwrt 
of  San  Francisco,  who  refuses  or  omits — 

1.  To  proceed  with  and  anchor  his  vessel  at  the  place 
assigned  for  quarantine,  at  the  time  of  his  arrival;  or, 

2.  To  submit  his  vessel,  cargo,  and  passengers  to  the 
examination  of  the  quarantine  officer,  and  to  furnish  all 
necessary  information  to  enable  that  officer  to  determine 
to  what  length  of  quarantine  and  other  regulations  they 
ought,  respectively,  to  be  subject ;  or, 

3.  To  remain  with  his  vessel  at  the  quarantine  during 
the  period  assigned  for  her  quarantine,  and  while  at  quar- 
antine to  comply  with  the  regulations  prescribed  by  law, 
and  with  such  as  any  of  the  officers  of  health,  by  virtue  of 
authority  given  them  by  law,  shall  prescribe  in  relation 
to  his  vessel,  his  cargo,  himself,  his  passengers,  or  crew; 

— is  putiishable  by  imprisonment  in  the  county  jail  not 
exceeding  one  year,  or  by  fine  not  exceeding  two  thousand 
dollars,  or  both.    [In  effect  March  9th,  1878.  ] 

See  Pol.  Code,  g§  3004-3032;  id.  §§  3013, 3014, 3017-3019. 

377.  Every  person  who  willfully  violates  any  of  the 
laws  of  this  State  relating  to  the  preservation  of  the  public 
health,  is,  unless  a  different  punishment  for  such  violation 
is  prescribed  by  this  Code,  punishable  by  imprisonment 
in  the  county  jail  not  exceeding  one  year,  or  by  fine  not 
exceeding  one  thousand  dollars,  or  both. 

See  ante,  §  376;  FoL  Code,  §§  2978-3063. 

378.  Every  person  charged  with  the  performance  of 
any  duty  under  the  laws  of  this  State  relating  to  the 
preservation  of   the  public  health,  who  willfully  neg- 
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lects  or  refuses  to  perform  the  same,  is  guilty  of  a  misde- 
meanor. 
See  Pol.  Code,  §§  297S-3063. 

379.  Every  person,  not  the  master  or  owner,  or  not 
authorized  to  act  as  pilot  under  the  laws  of  this  State, 
who  pilots  or  offers  to  pilot  any  vessel  to  or  from  any 
port  of  this  State  for  which  there  are  commissioned  or  li- 
censed pilots,  or  who  pilots  or  offers  to  pilot  any  vessel  to 
or  from  any  port  other  than  that  for  which  he  is  commis- 
sioned or  licensed,  and  for  which  there  are  pilots  so  com- 
missioned or  licensed,  is  guilty  of  a  misdemeanor.  [Ap- 
proved March  30th,  in  effect  Jlily  1st,  1874.] 

See  Pol.  Code,  §§  2429-2447, 2457-2468, 2476-2491,  and  note. 

380.  Every  apothecary,  druggist,  or  person  carrying 
on  business  as  a  dealer  in  drugs  or  medicines,  or  person 
employed  as  clerk  or  salesman  by  such  person,  who,  in 
putting  up  any  drugs,  or  medicines,  or  making  up  any 
prescription,  or  filling  any  order  for  drugs  or  medicines, 
willfully,  negligently,  or  ignorantly  omits  to  label  the 
same,  or  puts  an  untrue  label,  stamp,  or  other  designation 
of  contents,  upon  any  box,  bottle,  or  other  package  con- 
taining any  drugs  or  medicines,  or  substitutes  a  different 
article  for  any  article  prescribed  or  ordered,  or  puts  up  a 
greater  or  less  quantity  of  any  article  than  that  prescribed 
or  ordered,  or  otherwise  deviates  from  the  terms  of  the 
prescription  or  order  which  he  undertakes  to  follow,  in 
consequence  of  which  human  life  or  health  is  endan- 
gered, is  guilty  of  a  misdemeanor,  or  if  death  ensues,  is 
guilty  of  a  felony. 

See  7  N.  T.  397;  Civ.  Code,  §§  1708, 3333, 3523. 

381.  Every  person  who,  in  putting  up  in  any  bag, 
bale,  box,  barrel,  or  other  package,  any  hops,  cotton, 
wool,  grain,  hay,  or  other  goods  usually  sold  in  bags, 
bales,  boxes,  barrels,  or  packages  by  weight,  puts  in  or 
conceals  therein  anything  whatever,  for  the  purpose  of 
increasing  the  weight  of  such  bag,  bale,  box,  barrel,  or 
package,  with  intent  thereby  to  sell  the  goods  therein,  or. 
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to  enable  another  to  sell  the  same,  for  an  increased 
weight,  is  punishable  by  fine  of  not  less  than  twenty-five 
dollars  for  each  offense.  [Approved  March  30th,  in  ef* 
feet  July  1st,  1874.] 

382.  Every  person  who  adulterates  or  dilutes  any  ar- 
ticle of  food,  drink,  drug,  medicine,  spirituous  or  malt  li- 
quor, or  wine,  or  any  article  useful  in  compounding  them, 
with  a  fraudulent  intent  to  offer  the  same  or  cause  or  per- 
mit it  to  be  offered  for  sale  as  unadulterated  or  undiluted, 
and  every  person  who  fraudulently  sells,  or  keeps  or  of- 
fers for  sale  the  same,  as  unadulterated  or  undiluted,  is 

guilty  of  a  misdemeanor. 

Adnlteratioxi  of  food.— To  render  unwholesome  any  food  to  be  con- 
sumed Is  an  indictable  nuisance— 3  Maule  &  S.  11;  4  Camp.  12;  4  ICauie 
&  S.  214.  Tbafc  the  party  did  not  know  that  the  provisions  were  adul- 
terated has  been  held  no  defense— 2  Allen,  160;  9  id.  489;  15  Mees.  A 
W.  404;  10  Allen,  199;  103  Mass.  444;  10  K.  I.  256;  6  Parker  Cr.  B.  355; 
contra,  Farrell  v.  State,  32  Ohio  St.  456. 

383.  Every  person  who  knowingly  sells,  or  keeps  or 
offers  for  sale,  or  otherwise  disposes  of  any  article  of  food, 
drink,  drug,  or  medicine,  knowing  that  the  same  has  be- 
come tainted,  decayed,  spoiled,  or  otherwise  unwhole- 
some or  unfit  to  be  eaten  or  drank,  with  intent  to  permit 
the  same  to  be  eaten  or  drank,  is  guilty  of  a  misdemeanor. 

384.  Every  person  who  willfully  or  negligently  sets 
on  fire,  or  causes  or  procures  to  be  set  on  fire,  any  woods, 
prairies,  grasses,  or  grain,  on  any  lands,  is  guilty  of  a  mis- 
demeanor. 

See  Act  of  1872,  Destruction  of  Forests,  Appendix,  p.  713. 

385.  Every  person  who,  at  the  burning  of  a  building, 
disobeys  the  lawful  orders  of  any  public  officer  or  fire- 
man, or  offers  any  resistance  to  or  interferes  with  the 
lawful  efforts  of  any  fireman  or  company  of  firemen  to 
extinguish  the  same,  or  engages  in  any  disorderly  con- 
duct calculated  to  prevent  the  same  from  being  extin- 
guished, or  who  forbids,  prevents,  or  dissuades  others 
from  assisting  to  extinguish  the  same,  is  guilty  of  a  mis- 
demeanor. 

See  Pol.  Code,  §§  3335-3340. 
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386.  Every  person  who  demands  or  receives  compen- 
sation for  the  use  of  any  bridge  or  ferry,  or  sets  up  or 
keeps  any  road,  bridge,  ferry,  or  coDstructed  ford,  for  the 
purpose  of  receiving  any  remuneration  for  the  use  of  the 
same,  without  authority  of  law,  is  guilty  of  a  misde- 
meanor. 

387.  Every  person  who,  having  entered  into  an  under- 
taking to  keep  and  attend  a  ferry,  violates  the  conditions 

of  such  undertaking,  is  guilty  of  a  misdemeanor. 
See  §§  2850, 2854. 

388.  Every  person  who  willfully  rides  or  drives  faster 
than  a  walk  on  or  over  any  toll-bridge,  lawfully  licensed, 
is  punishable  by  fine  not  exceeding  twenty  dollars. 

389.  Every  person  not  exempt  from  paying  tolls,  who 
crosses  on  any  ferry  or  toll-bridge,  or  passes  through  any 
toll-gate,  lawfully  kept,  without  paying  the  toll  therefor, 
and  with  intent  to  avoid  such  payment,  is  punishable  by 
fine  not  exceeding  twenty  dollars. 

390.  Every  person  in  charge  of  a  locomotive  engine, 
who,  before  crossing  any  traveled  public  way,  omits  to 
cause  a  bell  to  ring  or  steam-whistle  to  sound  at  the  dis- 
tance of  at  least  eighty  rods  from  the  crossing,  and  up  to 
it,  is  guilty  of  a  misdemeanor. 

See  Civ.  Code,  §  486.  A  habitual  failure  to  give  warnings  and  signals 
on  Intersecting  roads  Is  Indictable— 13  Busli,^88.    See  Civ.  Code,!  486. 

391.  Every  person  who  Is  intoxicated  while  in  charge 
of  a  locomotive  engine,  or  while  acting  as  conductor  or 
driver  upon  any  railroad  train  or  car,  whether  propelled 
by  steam  or  drawn  by  horses,  or  while  acting  as  train  dis- 
patcher, or  as  telegraph  operator  receiving  or  transmit- 
ting dispatches  in  relation  to  the  movement  of  trains,  is 
gruilty  of  a  misdemeanor. 

See  Pol.  Code,  SS  2920-2933. 

392.  Every  person  who,  in  making  up  or  running  rail- 
road trains,  places  or  runs,  or  causes  to  be  placed  or  run, 
any  freight  car  in  the  rear  of  passenger  oars,  is  guilty  of  a 
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misdemeanor;  and  if  loss  of  life  or  limb  results  from  such 
placing  or  running,  is  guilty  of  felony.  The  term  "freight 
car,''  as  used  in  this  section,  does  not  include  a  baggage, 
express,  or  mail  car. 

393.  Every  engineer,  conductor,  brakeman,  switch- 
tender,  or  other  officer,  agent,  or  servant  of  any  railroad 
company,  who  is  guilty  of  any  willful  violation  or  omis- 
sion of  his  duty  as  such  officer,  agent,  or  servant,  where- 
by human  life  or  safety  is  endangered,  the  punishment  of 
which  is  not  otherwise  prescribed,  is  guilty  of  a  misde- 
meanor. 

394.  Every  person  who  willfully  exposes  himself  or 
another  afflicted  with  any  contagious  or  infectious  dis- 
ease, in  any  public  place  or  thoroughfare,  except  in  his 
necessary  removal  in  a  manner  the  least  dangerous  to  the 
public  health,  is  guilty  of  a  misdemeanor. 

395.  Every  person  who  willfully  makes  or  publishes 
any  false  statement,  spreads  any  false  rumor,  or  employs 
any  other  false  or  fraudulent  means  or  device,  with  in- 
tent to  affect  the  market  price  of  any  kind  of  property,  is 
guilty  of  a  misdemeanor. 

396.  Every  person  driving  any  conveyance  drawn  by 
horses,  upon  any  public  road  or  way,  who  causes  or  suf- 
fers his  horses  to  run,  with  intent  to  pass  another  convey- 
ance, or  to  prevent  such  other  from  passing  his  own,  is 
guilty  of  a  misdemeanor. 

397.  Every  person  who  sells  or  furnishes,  or  causes  to 
be  sold  or  furnished,  intoxicating  liquors  to  any  habitual 
or  common  drunkard,  or  Indian,  is  guilty  of  a  misde- 
meanor. [Approved  March  26th,  1874;  in  effect  sixty 
days  after  passage.] 

See  Act  of  1872,  Sale  of  Liquors  to  Minors,  Appendix,  p.  716. 

398.  Every  person  who  sells  or  furnishes  to  any  In- 
dian any  fire-arm,  ot  ammunition  therefor,  is  guilty  of  a 
misdemeanor. 


167  CRIMES  AGAINST  PUBLIC  HEALTH.     §§  399-402 

399.  If  the  owner  of  a  mischievous  animal,  knowing 
its  propensities,  willfully  suffers  it  to  go  at  large,  or  keeps 
it  without  ordinary  care,  and  such  animal,  while  so  at 
large,  or  while  not  kept  with  ordinary  care,  kills  any  hu- 
man being  who  has  taken  all  the  precautions  which  the 
circumstances  permitted,  or  which  a  reasonable  person 
would  ordinarily  take  in  the  same  situation,  is  guilty  of 
a  felony. 

400.  Every  person  who  deliberately  aids,  or  advises, 
or  encourages  another  to  commit  suicide,  is  guilty  of  a 
felony.    [Approved  March  30th,  in  effect  July  1st,  1874.] 

400.  Every  person  exhibiting  the  deformities  of  an- 
other, or  his  own  deformities,  for  hire,  is  guilty  of  a  mis- 
demeanor; and  every  person  who  shall  by  any  artificial 
means  give  to  any  person  the  appearance  of  a  deformity, 
and  shall  exhibit  such  person  for  hire,  shall  be  guilty  ot  a 
misdemeanor.    [Approved  February  4th,  1874.] 

400.  Any  person  who  shall  knowingly  sell,  or  offer  for 
sale,  or  use,  or  expose,  or  who  shall  cause  or  procure  to 
be  sold  or  offered  for  sale,  or  used,  or  exposed,  any  horse, 
mule,  or  other  animal  having  the  disease  known  as  glan- 
ders, or  farcy,  shall  be  guilty  of  a  misdemeanor.  [In  ef- 
fect April  16th,  1880.  ] 

401.  Every  animal  having  glanders,  or  farcy,  shall  at 
once  be  deprived  of  life  by  the  owner  or  person  having 
charge  thereof,  upon  discovery  or  knowledge  of  its  condi- 
tion ;  and  any  such  owner  or  person  omitting  or  refusing  to 
comply  with  the  provision  of  this  section  shall  be  guilty  of 
a  misdemeanor.    [In  effect  April  16th,  1880.] 

401.  Every  person  who  adulterates  candy,  by  using  in 
its  manufacture  terra  alba,  or  any  other  deleterious  sub- 
stance or  substances,  or  who  sells  or  keeps  for  sale  any  ' 
candy  or  candies  adulterated  with  terra  alba,  or  any 
other  deleterious  substance  or  substances,  is  guilty  of  a 
misdemeanor.    [In  effect  March  16th,  1878.] 
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TITLE   XI. 

Of  Crimes  against  the  Public  Peace. 

§  403.  Disturbance  of  public  meetings,  otiier  than  religious  orp<dtt- 
ical. 

§  404.   "Blot "defined. 

§405.   Blot,  punishment  of. 

§406.   «' Bout ''defined. 

§407.   "Unlawful  assembly  "defined. 

§  408.  Punishment  of  rout  and  unlawful  assembly. 

§  403.  Bemaining  present  at  place  of  riot,  etc.,  after  warning  to  <Ua- 
perse. 

§  410.   Magistrates  neglecting  or  refusing  to  disperse  rioters. 

§  411.  Consequence  of  resisting  process  after  a  coimty  has  been  de- 
clared in  a  state  of  insurrection. 

§  412.   Prize  fights. 

§  413.   Persons  present  at  prize  fights. 

§  414.   Leaving  the  State  to  engage  in  prize  fights. 

§  415.   Disturbing  the  peace  in  night-time. 

§  416.   Bef using  to  disperse  upon  lawful  command. 

§  417.  Exhibiting  deadly  weapon  in  rude,  etc.,  manner,  or  using  the 
same  unlawfully. 

§  418.   Forcible  entry  and  detainer. 

§  419.  Betuming  to  take  possession  of  lands  after  being  removed  by 
legal  proceedings. 

§  420.   Inciting  riot.   [Bepealed.] 

403.  Every  person  "vrho,  without  authority  of  la"w, 
willfully  disturbs  or  breaks  up  any  assembly  or  meeting, 
not  unlawful  in  its  character,  other  than  such  as  is  men- 
tioned in  sections  lifty-nine  and  three  hundred  and  two, 

is  guilty  of  a  misdemeanor. 

Disturbing  meetings.— A  disturbance  of  any  public  meeting  is,  at 
common  law,  indictable— 33  Barb.  548;  2  Grant  Cas.  406;  58  Ind.  68;  63 
Me.  125:  2  McCord,  117;  3  Tex.  Gt.  App.  116;  as  a  town  meeting— 16 
Mafts.  385;  or  a  meeting  of  school  directors— 59  Pa.  St.  266.  To  molest 
aud  disturb  have  a  well-defined  meaning— 53  Ala.  398.  The  natural 
tendency  of  the  act  must  be  to  distuxb  the  assemblage— 28  Ind.  364; 
Smith  (Ind.)  408;  and  the  disturbance  must  be  willful  and  designed— 
1  Gray,  480.  A  man  may  hiss  an  actor  on  the  stage— 5  Tex.  Gt.  App. 
116;  1  Craw.  &  D.  156;  but  not  for  the  purpose  of  ruining  the  play  or 
the  actor— 2  Camp.  358. 
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404.  Any  use  of  force  or  violence,  disturbing  the  pub- 
lic peace,  or  any  threat  to  use  such  force  or  violence,  if 
accompanied  by  immediate  power  of  execution,  by  two 
or  more  persons  acting  together,  and  without  authority  of 

law,  is  a  riot. 

Riot.— Blot  is  a  tanmltnous  disturbance  of  the  peace  by  persons  as- 
sembled of  their  own  autliority,  witli  intent  of  putting  their  designs 
into  execution  in  a  violent  manner,  whether  the  object  be  lawf  uior 
milawful-5  Biackf .  365;  Addis.  190;  1  Hill,  (S.  G.)361{  5IU.  180;  (ji  id. 
167;  4  lad.  589;  10  id.  459:  42  id.  273;  10  Mass.  518;  2McGord,117;  45  N. 
H.  83 ;  3  Bich.  337 ;  Bice,  258.  There  must  be  force  or  violence,  or  acts 
tending  thereto,  and  calculated  to  strike  terror  into  the  people— 10 
Hass.  518;  11  Ind.  234;  33  Me.  554;  2  Ld.  Baym.  1210;  4  Car.  &  P.  373; 
and  if  one  person  be  alarmed  it  is  sui&cient— Addis.  277;  1  Spear,  13; 
7  Bich.  5.  It  is  enough  if  the  action  of  the  parties  be  so  vioient  and 
tumultnons  as  to  be  likely  to  cause  fright,  and  if  individuals  are 
frightened— 7  Bich.  5;  1  Spear,  13;  by  threatening  language  or  other 
misbehavior— 72  N.  C.  ^;  13  Bich.  93;  and  an  attempt  to  commit  an  act 
of  violence— 70  N.  C.  66;  but  personiai  violence  need  not  be  committed 
—2  Camp.  369 :  and  the  act  done  or  attempted  must  be  unlawful— 14  Mo. 
147 ;  as  disturbing  a  meeting  lawfully  held— 1  Gray,  476.  Even  a  lawful 
act  may  be  done  in  such  a  vioient  and  tumultuous  manner  as  to  con- 
stitute  a  riot-42  Ind.  273;  70  N.  C.  66;  51  111.  286;  see  18  Me.  346:  6 
Yerg.  635:  1  Hill,  (S.  G.)  362;  14  Mo.  147;  as  removingTa  nuisance-5  111. 
179;  13  Bich.  93;  or  raising  a  liberty  pole— Addis.  274. 

The  aaaemblage.— The  assemblage  must  be  unlawful— 1  Ired.  30;  yet 
an  innocent  assembly  may  become  riotous  by  subsequent  riotous  acts 
—2  McCord.  117;  18  Me. 346;  42  Ind.  273;  51  111.  286;  70 1^.  G.  66;  and  per- 
sons intending  only  a  frolic,  may  so  change  their  course  as  to  commit 
a  riot— 7  Bich.  5;  as  misbehaving^at  a  dance— 13  Ind.  260;  or  disorderly 
behavioratatown-meeting— iOMass.  385;  so  a  charivari— 4  Ind.  114;  by 
making  noises,  etc.,  in  the  night-time— id. ;  or  going  through  the  streets 
crying  *'  fire,"  blowing  horns,  etc.,  or  kiclung  a  foot-ball  in  a  noisy  and 
tomultaous  manner,  to  the  terror  of  the  people— Bice,  257.  In  North 
Carolina,  where  the  assemblage  is  lawful,  subsequent  illegal  acts  of 
the  members  will  not  make  them  rioters— 1  Ired.  30. 

Nnmbers  engaged.— At  common  law  three  or  more  persons  must 
concnr  vS  constitute  the  offense— 4  Biackf.  72;  9  Ind.  565:  10  id.  459;  11 
id.  287;  6  Biackf.  37;  22  Oa.  478;  30  id.  27;  3  Yerg.  428;  3  Bich.  337;  2 
Spear,  599;  1  Ashm.46;  1  Bay,  358;  2  McCord,  462;  Salk.593;  Holt,  636; 
3  Burr,  1262;  1  Ld.  Baym.  484;  9  Car.  &  P.  91;  see  42  Ind.  273;  51  Ga. 
374.  A  riot  may  be  committed  where  only  two  persons  are  actively 
engaged,  if  a  third  person  is  present  aiding  and  abetting  them— 33  Me. 
554;  30  Ga.  77.  Contra f  1  Morris,  142.  The  disturbance  of  the  public 
peace  must  be  in  the  execution  of  some  private  object— 3  Spear,  599; 
3  Bich.  337 ;  23  Law  Beporter,  705. 

405.  Every  person  who  participates  in  any  riot  is 
punishable  by  imprisonment  in  the  county  jail  not  ex- 
ceeding two  years,  or  by  fine  not  exceeding  two  thousand 

dollars,  or  both. 

Liability  of  parties.- Biot  at  common  law  Is  a  misdemeanor,  punlsli* 
able  by  fine  and  imprisonment— 6  Car.  &P.  81.  All  who  encourage, 
incite,  promote,  or  takepart  in  it,  whether  by  words,  signs,  or  ges- 
tures, are  principals— 55  Barb.  606;  33  Me.  496;  33  id.  554;  11  Met.  66;  i 
Ho.  268;  22  Yt.  32;  Addis.  277 ;  9  Gar.  &  P.  437;  hut  mere  presence  alone 
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Will  not  render  one  liable— 11  Cox  C.  C.  330.  A  person  who  commences 
a  riot,  but  abandons  it  before  it  is  finished,  is  liable  for  tho  whole— 13 
Bich.  93 ;  3  Cox  C.  C.  288.  Women  may  be  guilty  of  the  ofCense— 2  Ld. 
Baym.  1284;  and  a  minor  may  be  convicted  of  this  offense— 1  Arch.  C. 
Fr.  13;  but  an  infant  under  tne  age  of  discretion  cannot— 2  Ld.  Baym. 
1284. 

406.  Whenever  two  or  more  persons,  assembled  and 

acting  together,  make  any  attempt  or  advance  toward  the 

commission  of  an  act,  which  would  be  a  riot  if  actually 

committed,  such  assembly  is  a  rout. 

Bont.— A  disturbance  of  the  peace  by  persons  assembling  with  intent 
to  do  a  riotous  act,  and  actually  movmg  toward  its  execution,  is  a 
rout— 2  Whart.  Cr.  L.  8th  ed.  §  1536;  1  Buss.  Cr.  dth  ed.  378.  At  common 
law  at  least  three  persons  are  necessary  to  constitute  the  offense— 1 
Hawk.  P.  C.  ch.  65,  §  1.  Where  tho  requisite  number  of  persons  meet, 
stake  money,  and  purpose  to  engage  in  a  prize-fight,  it  is  a  rout— 2 
Spear,  599;  and  all  present  aiding  and  encom^a^^ingare  equally  guilty— 
16  Mass.  389;  1  Boot,  275;  3  Mon.  216. 

407.  Whenever  two  or  more  persons  assemble  together 
to  do  an  unlawful  act,  and  separate  without  doing  or  ad- 
vancing toward  it,  or  do  a  lawful  act  in  a  violent,  boister- 
ous, or  tumultuous  manner,  such  assembly  is  an  unlawful 
assembly. 

Unlawful  assembly.- At  common  law  it  is  an  assemblage  of  three 
or  more  persons  with  intent  to  do  that  which  if  done  would  make 
them  rioters,  but  making  no  motion  toward  doing  the  act— 18  Me.  346; 
2  McCord,  117;  3  Barn.  &  Aid.  566;  4  Car.  &  P.  373;  5  id.  154;  9  id.  431;  6 
Up.  Can.  C.  P.  372;  as  an  assembly  to  witness  a  prize-fight— 2  Car.  &  P. 
234;  4  id.  537,  or  an  assemblage  met  to  go  night-poaching— 6  Car.  &  P. 
571.  To  constitute  the  offense  no  overt  act  or  violence  is  necessary— 5 
Up.  Can.  C.  P.  372.  Persona  lawfully  assembled  may  become  an  mmw- 
ful  assembly  if  their  conduct  becomes  such  as  would  have  made  them 
an  unlawful  assembly  at  the  outset— 18  Me.  346;  2  McCord,  117;  1  Hill, 
S.  C.  362:  6  Yerg.  525;  4  Pa.  L.  J.  33;  and  see  14  Mo.  147;  3  Stark.  79;  9 
Cai-.  &  P.  91. 

408.  Every  person  who  participates  in  any  rout  or  un- 
lawful assembly  is  guilty  of  a  misdemeanor. 

Liability  of  parties.— All  present  aiding  are  equally  guilty— 16  Mass. 
889;  1  Boot,  275;  3  Mon.  216. 

409.  Every  person  remaining  present  at  the  place  of 
any  riot,  rout,  or  unlawful  assembly,  after  the  same  has 
been  lawfully  warned  to  disperse,  except  public  officers 
and  persons  assisting  them  in  attempting  to  disperse  the 
same,  is  guilty  of  a  misdemeanor. 

410.  If  a  magistrate  or  officer,  having  notice  of  an  un- 
lawful or  riotous  assembly,  mentioned  in  this  chapter, 
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neglects  to  proceed  to  tlie  place  of  assembly,  or  as  near 
thereto  as  he  can  with  safety,  and  to  exercise  the  author- 
ity with  which  he  is  invested  for  suppressing  the  same 

and  arresting  the  offenders,  he  is  guilty  of  a  misdemeanor. 

Suppression  of  riots.— A  justice  of  the  peace  is  liable  for  not  trylngr 
to  suppress  a  riot— 1  Yeates,  419;  so,  to  refuse  to  aid  an  officer  in  tryinif 
to  suppress  a  riot  is  an  offense— see  9  Mo.  268;  Addis.  277 ;  1  Car.  &  M. 
314. 

411.  A  person  who,  after  the  publication  of  the  proc- 
lamation authorized  by  section  seven  hundred  and  thirty- 
two,  resists  or  aids  in  resisting  the  execution  of  process 
in  any  county  declared  to  be  in  a  state  of  insurrection,  or 
who  aids  or  attempts  the  rescue  or  escape  of  another  from 
lawful  custody  or  confinement,  or  who  resists,  or  aids  in 
resisting  any  force  ordered  out  by  the  governor  to  quell 
or  suppress  an  insurrection,  is  punishable  by  imprison- 
ment in  the  State  prison  not  less  than  two  years. 

See  ante»  §  148;  post,  731. 

412.  Every  person  who  engages  in,  instigates,  en- 
courages, or  promotes  any  ring  or  prize  fight,  or  any 
other  premeditated  fight  or  contention,  (without  deadly 
weapons)  either  as  principal,  aid,  second,  umpire,  sur- 
geon, or  otherwise,  is  punishable  by  imprisonment  in  the 

State  prison  not  exceeding  two  years. 

Afflray.— An  affray  is  a  fighting  by  mutual  consent  by  two  or  more 
persons  in  some  public  place,  to  the  terror  of  the  people— 6  Dana,  295; 
5Hampb.519:5yerg.35tf;13Ga.  322; 53 Ala. 640;  lOMass.518;  GJ.J.Mar. 
615;  see  15  Ark.  204;  either  actual  or  presumptive  terror— 5  Strob.  53;  35 
Ala.  392.  There  must  be  actual  fighting  by  at  least  two  persons— 53  Ala. 
640;  1  Biackf.377;  5Yerg.3S6:  4  Humph.  429;  see  4  Hawks,  356;  2Tenn. 
198.  It  includes  assault  and  battery— 40  Ind.  18;  S.  G.  1  Green  G.  B. 
fi54;  53  Ala.  640;  15  Ark.  204.  The  place  of  fighting  must  be  public— 21 
Ala.  218;  22  id.  15;  13  Ga.  322;  3  Heisk.  278;  5  Strob.  53;  8  Humph.  84;  22 
Ind.  206. 

Liability  of  parties.— All  persons  present,  aiding  and  encouraging, 
are  equally  guilty— 13  Ga.  822;  16  Mass.  389;  1  Root,  275;  3  Mon.  216:  see 
71 N.  C.  288.  Every  person  concerned  in  a  duel  is  equally  responsible— 
9  I<eigh.  603.   As  to  surgeons— see  24  Gratt.  624. 

413.  Every  person  willfully  present  as  a  spectator  at 
any  fight  or  contention  mentioned  in  the  preceding  sec- 
tion, is  guilty  of  a  misdemeanor. 

414.  Every  person  who  leaves  this  State,  with  intent 
to  evade  any  of  the  provisions  of  the  last  two  sections, 
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and  to  commit  any  act  out  of  this  State,  such  as  is  pro- 
hibited by  them,  and  who  does  any  act  which  would  be 
punishable  under  these  provisions,  if  committed  within 
this  State,  is  punishable  in  the  same  manner  as  he  would 
have  been  in  case  such  act  had  been  committed  within  this 
State. 

Leaving  State  to  fight  a  duel.— A  challenge  to  figbt  In  another  State 
is  penally  cognizable  In  the  State  in  which  the  challenge  is  Issued— 3 
rrev.243;  1  Tread.  107;  68  Ga.  332;  1  Hawks,  487:  see  12  Ala.  276;  2 
Camp.  50(};  nor  is  it  necessary  to  prove  that  the  challenge  ever  reached 
its  aestination<-2  Camp.  506.  The  offense  is  continuous  and  is  triable 
in  the  State  where  the  challenge  issued— Thach.  C.  C.  890;  3  Brev. 
243;  58  Ga.  332;  I  Hdwks,  487;  see  12  Ala.  276;  2  Camp.  506. 

415.  Every  person  who  maliciously  and  willfully  dis- 
turbs the  peace  of  any  neighborhood  or  person,  by  loud 
or  unusual  noise,  or  by  tumultuous  or  offensive  conduct, 
or  threatening,  traducing,  quarreling,  challenging  to 
fight  or  fighting,  or  who,  on  the  public  streets  of  any  un- 
incorporated town,  or  upon  the  public  highways  in  such 
unincorporated  town,  run  any  horse-race,  either  for  a 
wager  or  for  amusement,  or  fires  any  gun  or  pistol  in  such 
unincorporated  town,  or  use  any  vulgar,  profane,  or  in- 
decent language  within  the  presence  or  hearing  of  women 
or  children,  in  a  loud  and  boisterous  manner,  is  guilty  of 
a  misdemeanor;  and  upon  conviction  by  any  court  of 
competent  jurisdiction,  shall  be  punished  by  fine  not  ex- 
ceeding two  hundred  dollars,  or  by  imprisonment  in  the 
county  jail  for  not  more  than  ninety  days,  or  by  both  fine 
and  imprisonment,  or  either,  at  the  discretion  of  the  court. 
[In  effect  March  20th,  1878.] 

Breach  of  peace.— All  acts  tending  to  distiu'b  the  public  peace  are 
indictable  at  common  law— see  I  Bish.  C.  L.  6th  ed.  s  533;  acts  by 
which  the  peace  and  security  of  the  public  are  disturbed— see  4  BL 
Com.  142.  There  need  not  be  such  conduct  as  amoimts  to  assault  and 
battery— 29  Conn.  73.  The  following  are  examples  of  the  offense  at 
common  law:  Making  loud  noises,  etc.,  in  the  night-time— 4  Ind.  114; 
loud  and  violent  language,  opprobrious  epithets,  and  exclamations  at- 
tracting crowds,  even  when  committed  in  one's  own  house— ^  Mass. 
497.  The  offense  of  a  common  brawler  may  be  committed  by  mere 
epithets  used  in  the  heat  of  private  quarrel- 99  Mass.  497.  Dnving  a 
carriage  through  the  streets  at  a  rate  such  as  to  endanger  the  safety 
of  pedestrians— Peters  C.  C.390;  3  Wheel.  C.  C.  304;  riding  or  going 
armed  with  dangerous  or  unusual  weapons— 3  Ired.  418;  anything  that 
tends  to  provoke  or  excite  others  to  break  the  peace— 4  BI.  Com.  150; 
as  spreading  false  news  to  create  discord  between  pez8ons-4  Bl.  Com. 
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149 ;  false  and  pretended  prophecies— id ;  entering  on  land  by  force  and 
tbrowing  oat  a  person  who  has  a  naked  possession— 7  Ind.  549. 

Challenging  to  fight— Is  the  Inciting,  or  inviting,  or  proTOking  an- 
other to  fight— Hob.  215.  A  challenge  to  fight  without  deadly  weapons 
is  indictable  as  an  attempt,  or  as  a  breach  of  the  peace— 3  Bre  v.  248 :  1 
Hawks.  487 ;  2  Law  Reporter,  148 ;  34  HI .  486 ;  1  Dana,  524.  No  particular 
form  of  words  is  necessary.  It  Is  a  question  of  fact  for  the!  ury— 12  Ala. 
276;  see  3  Dana,  418;  6  J.  J.  Marsh.  120;  1  Hawks,  487;  6  Blackf.20;  3  Bre  v. 
243 ;  1  McMuIl.  126:  but  the  mere  words  liar,  knave,  or  the  like,  do  not 
directly  tend  to  a  breach  of  the  peace,  as  a  challenge,  but  words  which 
tend  to  a  breach  of  the  peace  >may  be  indictable— 1  Dana,  524;  2  Ld. 
Baym.  1031.    See  Desty's  Crim.  Law,  S  95  a. 

''Maliciously"  and  " wiUfaUy."-See  ante,  §  7,  subd. 4;  id.  subd.  1. 

416.  If  two  or  more  persons  assemble  for  the  purpose 
of  disturbing  the  public  peace,  or  committing  any  unlaw- 
ful act,  and  do  not  disperse  on  being  desired  or  com- 
manded so  to  do  by  a  public  officer,  the  persons  so  offend- 
ing are  severally  guilty  of  a  misdemeanor. 

417.  Every  person  who,  not  in  necessary  self-defense, 
in  the  presence  of  two  or  more  persons,  draws  or  exhibits 
any  deadly  weapon  in  a  rude,  angry,  and  threatening 
manner,  or  who,  in  any  manner,  unlawfully  uses  the 
8ame,  in  any  fight  or  quarrel,  is  guilty  of  a  misdemeanor. 

Uzhibiting  weapons.— The  appearance  in  public,  armed  with  a  dan- 
gerous weapon,  is  an  indictable  offense— 3  Lred.  418. 

418.  Every  person  using  or  procuring,  encouraging  or 
assisting  another  to  use  any  force  or  violence  in  entering 
upon  or  detaining  any  lands  or  other  possessions  of  an- 
other, except  in  the  cases  and  in  the  manner  allowed  by 
law,  is  guilty  of  a  misdemeanor. 

Forcible  entry  and  detainer.— A  forcible  entry  and  forcible  detain- 
er is  Indictable  at  common  law— 3  Mo.  127;  4  Cush.  141;  STennBcp. 
357;  3  Burr.  1731 ;  and  they  are  distinct  offenses— 8  Cowen,  226:  1  Hall, 
N.  Y.  240;  4  Johns.  198;  1  Jones,  (N.  C.)  290:  1  Serg.  &  R.  124;  6  id.  252; 
8  Oratt.  706.  Indictment  lies  whenever  the  unlawful  entry  is  made 
with  force— 3  Bre  v.  413 ;  2  Const.  S.  G.  489.  The  entry  must  have  been 
made  when  the  proprietor  was  in  quiet  possession  of  the  property— 8 
lred.  315;  3  Har.  (Del.)  206:  1  Ashm.  140,  and  must  be  attended  with 
force  and  intimidation— 1  Ashm.  140;  but  title  is  immaterial— 4  Conn. 
79;  1  Dall.68;  8  Cowen,  226;  1  Hall,  240;  4  Johns.  198;  13  Up.  Can.  Q. 
B.  521 :  4  Man.  &  B.  471.  Force  is  necessary,  exceeding  a  bare  trespass, 
and  giving  reasonable  grounds  for  terror;  10  lred.  39;  1  Ashm.  140;  1 
Brewst.  509;  1  Har.  (Del.)  520;  5  Binn.  277:  4  lred.  305;  5  id.  452;  13  id. 
348;  4  Jones, (N.C.)  315;  1  Me.  22;  5  Car.  &F.20i;  Byan  &  M.  27.  Thero 
must  be  a  show  of  force,  as  with  weapons  or  a  multitude  of  people,  so 
as  to  involve  a  breach  of  the  peace— 24  Barb.  16;  10  lred.  38;  6  Baxt. 
(Tenn.)  496;  7  id.  109;  4  Jones,  (N.  C.)  316.  In  some  States,  a  civil  rem- 
edy is  given  by  statute— 10  Mass.  403;  3  Pick.  31 ;  9  Wend.  62;  8  Cowen, 
226;  4  Johns.  198;  but  it  remains  an  indictable  offense  in  those  States 
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where  the  most  sunxmary  civil  remedies  are  giyen— 5  Blnn.  277:  1  Brev. 
119;  '2Dev.  120;  3Har.  (DeL)205;'3Mass.215;  lMe.22.  See  13  Pa.  St. 
392 ;  but  see  2  Pars.  Gas.  41 1.  See  Desty 's  Grim.  Law,  §§  99  b,  c ;  aad  see 
Civ.  Gode,  §§  1169-1175. 

419.  Every  person  who  has  been  removed  from  any 
lands  by  process  of  law,  or  who  has  removed  from  any 
lands  pursuant  to  the  lawful  adjudication  or  direction  of 
any  court,  tribunal,  or  officer,  and  who  afterwards  unlaw- 
fully returns  to  settle,  reside  upon,  or  take  possession  of 
such  lands,  is  guilty  of  a  misdemeanor. 

420.  Eepealed.    [In^ffect  February  7th,a880.] 
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TITLE  Xn. 

Of  Crimes  against  the  Revenue  and  Property  of 

this  State. 

§  424.    Embezzlement  and  f  alsiflcatlon  of  accomita  by  public  officers. 

§  425.   Officers  neglecting  to  pay  over  public  moneys. 

S  426.    "  Public  moneys,"  as  used  in  the  preceding  section,  defined. 

S  427.  Failure  to  pay  over  fines  and  forfeitures  received,  a  misde 
meuior. 

I  428.    Obstructing  officer  in  collecting  revenue. 

§  429.   Refusing  to  give  assessor  list  of  property,  or  giving  false  name. 

S  430.    Making  false  statements,  not  under  oath,  in  reference  to  taxes. 

S  431.  Delivering  receipts  for  i>oll-taxes,  other  than  prescribed  by 
law,  or  collecting  poll-taxes,  etc.,  without  giving  the  receipt 
prescribed  by  law. 

S  432.  Having  blank  receipts  for  licenses,  etc.,  other  than  those  pre- 
scribed by  law. 

S  433.    Repealed. 

§  434.  Befuslng  to  give  nune  of  persons  in  employment*  etc. 

§  435.   Carrying  on  business  without  license. 

§  436.   Unlawfully  acting  as  auctioneer. 

S  437.    Repealed. 

§  438.    Repealed. 

S  439.  Effecting  Insurance  on  account  of  foreign  companies  that  have 
not  complied  with  the  laws  of  this  State. 

S  440.  Officer  charged  with  collection,  etc.,  of  revenue,  refusing  to 
permit  inspection  of  his  books. 

S  441.  Board  of  examiners,  controller,  and  treasurer  neglecting  cer- 
tain duties. 

§  442.    Having  State  arms,  etc. 

§  443.   Selling  State  arms,  etc. 

424.  Each  officer  of  this  State,  or  of  any  county, 
city,  town,  or  district  of  this  State,  and  every  other  person 
charged  with  the  receipt,  safe-keeping,  transfer,  or  dis- 
bursement of  public  moneys,  who  either— 

1.  "Without  authority  of  law,  appropriates  the  same,  or 
any  portion  thereof,  to  his  o\\u  use,  or  to  the  use  of  an- 
other; or, 
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2.  Loans  the  same,  or  any  portion  thereof;  or,  having 
the  possession  or  control  of  any  public  money,  makes  a 
profit  out  of,  or  uses  the  same  for  any  purpose  not  author- 
ized by  law;  or 

3.  Fails  to  keep  the  same  in  his  possession  until  dis- 
bursed or  paid  out  by  authority  of  law;  or, 

4.  Unlawfully  deposits  the  same,  or  any  portion  thereof, 
in  any  bank,  or  with  any  banker  or  other  person;  or, 

6.  Changes  or  converts  any  portion  thereof  from  coin 
into  currency,  or  from  currency  into  coin  or  other  cur- 
rency, without  authority  of  law;  or, 

6.  Knowingly  keeps  any  false  account,  or  makes  any 
false  entry  or  erasure  in  any  account  of  or  relating  to  the 
same;  or, 

7.  Fraudulently  alters,  falsifies,  conceals,  destroys,  or 
obliterates  any  such  account;  or, 

8.  "Willfully  refuses  or  omits  to  pay  over,  on  demand, 
any  public  moneys  in  his  hands,  upon  the  presentation  of 
a  draft,  order,  or  warrant  drawn  upon  such  moneys  by 
competent  authority;  or, 

9.  Willfully  omits  to  transfer  the  same,  when  such 
transfer  is  required  by  law;  or, 

10.  Willfully  omits  or  refuses  to  pay  over  to  any  officer 
or  person  authorized  by  law  to  receive  the  same,  any 
money  received  by  him  under  any  duty  imposed  by  law 
so  to  pay  over  the  same ; 

— is  punishable  by  imprisonment  in  the  State  prison  for 
not  less  than  one  nor  more  than  ten  years,  and  is  disqual- 
ified from  holding  any  office  in  this  State.  [In  effect  April 
16th,  1880.] 

Fraud  and  breach  of  tmst.— An  office  is  a  particular  dntr,  charge, 
or  trust;  a  rlgbt  to  exercise  a  public  function—12Ind.  669;  7  Id.  157;  Sd 
Ala.  73:  and  to  commit  any  fraud  or  breach  of  trust  affecting  tho  pub* 
lie,  is  Indictable— see  2  Whart.  C.  L.  8th  ed.  §  1572 a.  A  corrupt  mo- 
tive is  essential  to  constitute  the  offense— 6  B.  Mon.  171;  I  Leigh,  709; 
15  Wend.  277 ;  2  Doug.  426 ;  1  Term.  Rep.  653.  The  existence  of  a  motive 
may  be  Inferred  from  the  nature  of  tne  act,  or  from  tho  circumstances 
of  the  whole  case— 24 Minn.  158;  1  Salk.  380;  3  Doug.  327.  They  are  lia- 
ble for  embezzlement  of  public  funds— 69  He.  22;  or  the  conversion  of 
any  portion  of  the  public  money  intrusted  to  them— 91  111.  330.  A 
clerk  of  a  court  who  fraudulently  withholds  money  belonging  to  an 
estate  is  guilty  of  contempt— l  Blackf .  166.  An  indictment  ues  against 
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a  public  officer  for  the  frandulent  conyersion  of  public  moneys,  al* 
thongh  be  and  bis  sureties  are  liable  on  their  official  bond— ^  Me.  106. 

Subd.  5.   In  Georgia,  a  county  treasurer,  buying  an  order  on  the 
county  for  less  than  its  par  value,  is  indictable— 47  Oa,  622. 
8uhd.  6.  Officers  are  liable  for  a  habitual  neglect  to  account  for 


_^       moneys  received  for  supplying  the  poor- 

Cal.i08;  2  Kerr,  5)3. 

Subd,  10.  Town  tax  collectors  are  public  officers— 63  Me.  106;  and 
a  defacto  tax  collector  is  punishable  for  embezzlement  of  money  com- 
ing into  his  hands  by  virtue  of  his  office— 60 Jle<22;  but  his  failure  to 
1>ay  over  the  moneys  to  the  proper  authority,  although  unexplained, 
s  not  presumpti(m  of  a  felonious  appropriation— 64  Cal.  64.  Reports 
of  public  moneys  received  apply  to  ministerial  cheers— 2  Tex.  Ct. 
App.  625.  A  selectman  is  a  pabllc  officer,  and  may  be  a  receiver  of 
public  moneys— 63  N.  H.  610.   See  62  HI.  127. 

425.  Every  officer  charged  with  the  receipt,  safe-keep- 
ing, or  disbursement  of  public  moneys,  who  neglects  or 
fails  to  keep  and  pay  over  the  same  in  the  manner  pre- 
scribed by  law,  is  guilty  of  felony. 

426.  The  phrase  ''  public  moneys,"  as  used  in  the  two 
preceding  sections,  includes  all  bonds  and  evidence  of  in- 
debtedness, and  all  moneys  belonging  to  the  State,  or  any 
city,  county,  town,  or  district  therein,  and  all  moneys, 
bonds,  and  evidences  of  indebtedness  received  or  held  by 
State,  county,  district,  city,  or  town  officers  in  their  offi- 
cial capacity. 

427.  If  any  clerk,  justice  of  the  peace,  sheriff,  or  con- 
stable, who  receives  any  fine  or  forfeiture,  refuses  or  neg- 
lects to  pay  over  the  same  according  to  law,  and  within 
thirty  days  after  the  receipt  thereof,  he  is  guilty  of  a  mis- 
demeanor. 

SeepM^SS  1467, 1570. 

428.  Every  person  who  willfully  obstructs  or  hinders 
any  public  officer  from  collecting  any  revenue,  taxes,  or 
other  sums  of  money  in  which  the  people  of  this  State  are 
interested,  and  which  such  officer  is  by  law  empowered 
to  collect,  is  guiHy  of  a  misdemeanor. 

429.  Every  person  who  unlawfully  refuses,  upon  de- 
mand, to  give  to  any  county  assessor  a  list  of  his  property 
subject  to  taxation,  or  to  swear  to  such  list,  or  who  gives 
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a  false  name  or  fraudulently  refuses  to  give  his  true  name 

to  any  assessor,  when  demanded  by  such  assessor  in  the 

discharge  of  his  official  duties,  is  guilty  of  a  misdemeanor. 
See  FoL  Code,  §§  3629, 3631. 

430.  Every  person  who,  in  making  any  statement,  not 
upon  oath,  oral,  or  written,  which  is  required  or  author^ 
ized  by  law  to  be  made,  as  the  basis  of  imposing  any  tax 
or  assessment,  or  of  an  application  to  reduce  any  tax  or 
assessment,  willfully  states  anything  which  he  knows  to 
be  false,  is  guilty  of  a  misdemeanor. 

See  Pol.  Code,  S§  3629-3631, 3674,  3675. 

431.  Every  person  who  uses  or  gives  any  receipt,  ex- 
cept that  prescribed  by  law,  as  evidence  of  the  payment 
of  any  poll-tax,  road-tax,  or  license  of  any  kind,  or  who 
receives  payment  of  such  tax  or  license  without  deliver- 
ing the  receipt  prescribed  by  law,  or  who  inserts  the  name 
of  more  than  one  person  therein,  is  guilty  of  a  misde- 
meanor. 

See  Pol.  code.  Licenses,  S§  3356-3385;  Bevenaes,  §§  3607-3892. 

432.  Every  person  who  has  in  his  possession,  with  in- 
tent to  circulate  or  sell,  any  blank  licenses  or  poll-tax  re- 
ceipts other  than  those  furnished  by  the  controller  of 
state  or  county  auditor,  is  guilty  of  felony. 

See  Pol.  Code,  §§  3839-3846. 

433.  [Was  repealed  by  an  act  entitled  "An  Act  to 
amend  and  in  relation  to  The  Politicai/,  Civil,  and 
Penal  Codes,  and  The  Code  op  Civil  Procedure," 
approved  April  first,  eighteen  hundred  and  seventy-two, 
now  on  file  in  the  office  of  the- secretary  of  state.] 

434.  Every  person  who,  when  requested  by  the  col- 
lector of  taxes  or  licenses,  refuses  to  give  to  such  collector 
the  name  and  residence  of  each  man  in  his  employment, 
or  to  give  such  collector  access  to  the  building  or  place 
where  such  men  are  employed,  is  guilty  of  a  misdemeanor. 

See  Pol.  Code,  S§  3846-3850. 

435.  Every  person  who  commences  or  carries  on  any 
business,  trade,  profession,  or  calling,  for  the  transaction 
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or  carrying  on  of  which  a  license  is  reqaired  by  any  law 
of  this  State,  without  taking  out  or  procuring  the  license 
prescribed  by  such  law,  is  guilty  of  a  misdemeanor. 

License  Law  of  April  12th,  1880.— A  Chinaman  cannot  justify  a 
violation  of  §  3381,  of  tbe  Pol.  Code,  in  selling  without  a  license,  by 
claiming  that  he  comes  within  the  pirobibition  of  the  above  act— 6  Pac. 
C.  I*.  J.  llti.  He  must  pay  a  license— Id.  See  FoL  Code,  Licenses,  §§ 
3356-3386. 

436.  Every  person  who  acts  as  an  auctioneer  in  viola- 
tion of  the  laws  of  this  State  relating  to  auctions  and 

auctioneers,  is  guilty  of  a  misdemeanor. 
See  Pol.  Code,  §§  3284-3292, 3376. 

437.  [Repealed  by  Act  of  April  first,  eighteen  hundred 
and  seventy-two.] 

438.  [Kepealed  by  Act  of  April  first,  eighteen  hundred 
and  seventy-two.] 

439.  Every  person  who  in  this  State  procures,  or  'agrees 
to  procure,  any  insurance  for  a  resident  of  this  State,  from 
any  insurance  company  not  incorporated  under  the  laws 
of  this  State,  unless  such  company  or  its  agent  has  filed 
the  bond  required  by  the  laWs  of  this  State  relating  to  in- 
surance, is  guilty  of  a  misdemeanor. 

See  Pol.  Code,  §  623. 

440.  Every  officer  charged  with  the  collection,  receipt, 
or  disbursement  of  any  portion  of  the  revenue  of  this 
State,  who,  upon  demand,  fails  or  refuses  to  permit  the 
controller  or  attorney-general  to  inspect  his  books,  papers, 
receipts,  and  records  pertaining  to  his  office,  is  guilty  of  a 
misdemeanor. 

441.  Every  member  of  the  board  of  examiners,  and 
every  controller  or  State  treasurer,  who  violates  any  of 
the  provisions  of  the  laws  of  this  State  relating  to  the 
board  of  examiners,  or  prescribing  its  powers  and  duties, 
is  guilty  of  a  felony. 

see  Pol.  Code,  SS  654-685. 

442.  Every  person  who  unlawfully  retains  in  his  pos- 
session any  arms,  equipments,  clothing,  or  military  stores 
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belonging  to  the  State,  or  the  property  of  any  company  of 
the  State  militia,  is  guilty  of  a  misdemeanor. 
See  PoL  Code,  SS 1963-1968. 

443.  Every  member  of  the  State  militia  who  unlaw* 
fully  disposes  of  any  arms,  equipments,  clothing,  or  mili- 
tary stores,  the  property  of  this  State,  or  of  any  company 
of  the  State  militia^  is  guilty  of  a  misdemeanor* 
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TITLE  Xin. 

Of  Crimes  against  Property. 
Chap.   I.    Abson,  §§  447-55. 

H.      BUBGULBY  AND  HOUSEBREAKING,  §§  469-63. 

TTT     Haying  possession  of  Burglarious  Instru- 

liENTs  AND  Deadly  Weapons,  §§  466-7. 
rv.    Forgery  and  Gounterteefing,  §§  470-82. 
V.    Larceny,  §§  484-602. 
YI.    Embezzlement,  §§  603-14. 
VII.    Extortion,  §§  618-25. 

Vm.    False  Personation  and  Cheats,  §§  628^36. 
IX.    Fraudulently  fitting  out  and  destroying 

Vessels,  §§  639-41. 
X.    Fraudulently     keeping     possession      of 

Wrecked  Property,  §§  644-6. 
XL    Fraudulent  destruction  of  Property  In^^ 
suRED,  §§  648-9. 
Xn.    False  Weights  and  Measures,  §§  662-5. 
Xm.    Fraudulent  Insolvencies  by  CoRPORAnoN8« 
AND  other  Frauds  in  their  Management, 
§§  667-72. 
XTV.    Fraudulent  issue  of  Documents  of  Titlb 

to  Merchandise,  §§  677-83. 
XV.    Malicious  Injuries  to  Railroad  Bridges, 
Highways,  Bridges,  and  Telegraphs,  $$ 
687-92. 
r.  Code.— lis. 


§§  447-8  ASSON.  182 


CHAPTER  I. 

ABSON. 

S  447.  Arson  defined. 

§  448.  "BuUding"  defined. 

§  449.  "Inhabited  building'*  defined. 

§  450.  "  Night-time  "  defined. 

S  451.  "Burning"  defined. 

§  452.  Ownership  of  the  building. 

g  453.  Degrees  of  arson. 

§454.  Arson  of  the  first  degree.   Arson  of  the  second  degree. 

§  455.  Punishment  of  arson. 

447.  Arson  is  the  willful  and  malicious  burning  of  a 

building,  with  intent  to  destroy  it. 

Arson  defined.— Arson  is  the  willful  and  malicious  burning  of  the 
house  of  another— 51  Gal.  320;  12  Bush,  243;  5  Ired.350;  18  Johns.  115; 
12  Yt.  93 ;  11  Up.  Can.  G.  P.  69.  It  is  a  crime  against  the  security  of  the 
dwelling-house  as  such,  and  the  possession,  and  not  against  the  build* 
ing  as  property— 44  Gal.  494;  26  Mich.  106;  1  Green  C.K.  547:  29  Conn. 
342;  see  62  Ala.  357:  12  Bush,  243;  3  Ired.  570;  2  Johns.  105;  61  Mo.  276; 
19  N.  Y.  537 ;  7 1 N.  C.  88.  The  value  of  the  property  is  not  an  element— 
52  Ala.  345.  Malice  and  willfulness  are  essential  Ingredients^  and  no 
negligence  and  mischance  can  make  one  guilty— 28  Miss.  100:  49  Ala. 
27,  although  done  in  the  pursuance  of  an  Illegal  act— 5  Ired.  S50;  unless 
In  the  commission  of  a  lelouy— 15  III.  516;  but  it  is  not  necessary  that 
there  be  a  design  to  produce  death— 53  Miss.  384:  1  Parker  Gr.B.  560; 
15  Wis.  13.  Malice  implies  an  evil  and  malicious  intent,  however  gen- 
eral— 3  Gbit.  C.  L.  1120:  as,  where  the  design  is  to  bum  one  house  and 
he  bums  another— 32  vt.  158;  and  the  act  which  results  in  bumingran- 
other's  house  need  not  be  a  felonious  act— 2  East  P.  G.  1030, 1031.  TThe 
intent  must  be  malicious— 28  Miss.  100;  2  East  P.  G.  1033;  or,  to  Injure 
or  defraud— 32  Gal.  160:  37  id.  274;  78  N.  G.  552:  as,  an  insurance  com- 
pany-51  N.  H.  176;  19N.Y.637;  1  Parker  Cr.  K.  560;  and  a  possibility 
of  fraud  is  suflcient— 1  Whart.  G.  L.  8th  ed.  S  843.  See  genenUly*  114 
Mass.  272;  28  Ala.  71;  Kuss.  &  B.  G.  G.  138;  4  Post.  &  F.  1102.  Though 
It  need  not  be  to  injure  or  defraud  any  particular  person— Law  B.  1  C. 
G.  344.  The  intent  may  be  inferred  from  the  facts— 51  Gal.  468:  52  Ala. 
345:  51  Ga.  612:  63  Me.  128;  12  La.  An.  382;  119  Mass.  354;  10  Met.  4'22; 
41  Tex.  598;  47  III.  533;  2  Gar.  &  K.  306;  6  Cox  G.  G.  138;  Buss.  &  B.  C.  G. 
209 ;  and,  in  pursuance  of  the  intent,  to  set  fire  to  any  combustible  mat- 
ter in  the  building  is  an  offense  at  common  law— Thach.  G.  G.  240.  See 
Desty's  Grim.  Law,  title  Abson. 

448.  Any  house,  edifice,  structure,  vessel,  or  other 
erection,  capable  of  affording  shelter  for  human  beings, 
or  appurtenant  to  or  connected  with  an  erection  so  adapt- 
ed, is  a  "  building,"  within  the  meaning  of  this  chapter. 


The  bnlldlne.— AuT  eilUtee  cwabla  ol  tdloidliii  shelter  for  bomau 
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449.  Any  building  which  has  usually  iieeii  occupied 
by  any  person  lodging  therein  at  night  is  an  "  inhabited 
bulldog,"  within  the  meaalDg  of  this  chapter. 

HabltatkaL-Ain  ImDdlBE  to  a  di 
part  nnallT  --=:='-'  — > 

-sSlS  JtmwTS.^.'mrid; 

47;  4I>eT.»D.lU;  KilLUi  »  B:. 

mi  41  Tex.  Ml:  1  Can.  lOl;  Slrad. 
Id. II:  ihtMLtAt  uaiaaSAmai 

W^Nm. SU;  I W.  BlM£r«irOnr 
HpacawtlblD  any  Inclomirennmd  i 


MAS. 


451.  To  constitute  a  burning,  within  the  meaning  ot 
thia  chapter,  it  is  not  necessary  that  the  building  set  on 
fire  should  bave  been  destroyed.  It  Is  sufScient  that  fire 
is  applied  BO  as  to  take  efEect  upon  any  part  of  the  sab- 
stance  of  the  building. 

Tlia  tnuniDE.— BumlDgtoiinesHiitlil  iDgredlent  or  the  erlme~!S 
oa.  IDS;  M  Ajk.  tij  3  m£  tTIti  U  Jotuu.  igf;  ISMua.  1»{  U  Ala.  ewi 
I  Term.  Rep.  uui)  Dnt  the  honas  need  not  be  eutlreliraonniiiedi  Itli 
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U  complete, alaiHUdi  thelratw  pat  out.  or  Boont  at  ItuV-c  Jreck 
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fiber  1(  ts  BDfflclent'-H  Cal.  394;  H  Id.  Xt;  3  Ired.  m-,  S  Id.  9»:  W 
Jobns.  Ill:  110  Mass.  WI;  1  Car.  «  M.  Ml;  9  Car.  icP.U.  The  Bum- 
cleocr  DC  the  bumbig  Is  A  queaUoa  of  fact— I  Cush.  tij. 

452.  To  coDHtitnte  arson  it  is  not  aecessaiy  that  a  pei- 
Bon  other  than  the  aecnaed  should  have  liad  ownership  in 
the  baildiag  sat  on  Sie.  It  is  sufficient  that  at  the  time  of 
the  burning  another  peraoa  was  lightfully  in  possession 
of,  or  was  actually  occupyiim  such  liuilding,  or  any  part 
thereof. 


453.  Arson  is  divided  into  two  doKteea. 
D«(TSSB  of  anon— H  CaL  621. 

454.  Malicionsly  bnminK  in  the  niKbt-time  an  inhab- 
ited bnilding  In  wtiich  there  is  at  the  time  some  human 
being,  is  arsoD  in  the  first  degree.  All  other  kinds  of  ar- 
son are  of  the  second  degree. 

Occnpatlan.— Occnpallon  la  an  euenclal  elemeat  ot  the  offenie  of 
Bnon-4l  Oa.  m.  So,  an  uuflalalieil  buUdlnK  not  vet  occupied  la  not 
TrtclUn  1118  purview  of  the  BCaluta-M  Ind.  !«;  H.  J19j  iff Ckmn.  Hi: 
4SN.X.  IfiSi  10  Cuab-ITS;  13  Oratt.Tea;  conf n.  1  Het.  !U ;  iaa.9Mil 
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Inflr occupied,  is  not  sufficient— 33  Me.  30;  31  id.  A23;  8  Cash.  029:  or  if  it 
was  merely  casually  occupied— 13  Oratt.  763 ;  or  if  the  occuiMUiis  be  ab- 
sent without  intent  to  return— 10  Cush.  478;  13  Oratt.  768.  But  if  the 
house  Is  burned  during  a  temporary  absence,  it  is  the  burning  of  an 
occupied  dwelling— 48  Ga.  116;  33  Me.  30;  see  31  id.  523:  3  Cu8h7o29:  10 
id.  4f8;  20  Conn.  245.  But  it  must  lie  usuaUy  dwelt  in— 53  Miss.  884; 
or  occasionally  ased— 4  6a.  342;  and  it  is  immaterial  whether  the  per- 
son charged  had  knowledge  of  its  occupancy— 1  Parker  Cr.  B.  252. 

455.    Arson  is  punishable  by  imprisonment  in  the  State 
prison,  as  follows : 

1.  Arson  in  the  first  degree,  for  not  less  than  two 
years. 

2.  Arson  in  the  second  degree,  for  not  less  than  one 
nor  more  than  ten  years. 
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CHAPTER  n. 

BUBOLAKY  AND  HOtTSEBBB^JSINa. 

5  459.  "Burglary"  defined. 

S  460.  Panishment  of  burglary. 

§  461.  "  Hoosebreaking"  defined. 

S  462.  Punishment  of  housebreaklDg. 

.§463.  "Night-time "defined. 

459.  Every  person  who  enters  any  house,  room,  apart- 
ment tenement,  shop,  warehouse,  store,  mill,  barn,  sta- 
ble, outhouse,  or  other  building,  tent,  vessel,  or  railroad 
car,  with  intent  to  commit  grand  or  petit  larceny,  or  any 
felony,  is  guilty  of  burglary.  [Approved  Feb.  9th,  in  ef- 
fect May  1st,  1876.] 

Burglary  defined.— Burglary  is  the  breaking  and  entering  in  the 
night-time  the  dweliing  of  another,  with  the  intent  to  commit  a  felony 
therein— 52  Cal.  454;  7  Mass.  247;  whether  the  felonious  intent  be  exe- 
cuted ornot— 7  Mass. 247;  lGoxe,(N.  J.)441;  37 Mich. 544;  4 Parker Cr.B. 
153 :  40  Ala.  334.  The  breaking  and  entering  must  be  done  feloniously 
—9  w.  Ya.  456.  It  is  larceny  and  not  burglary  for  a  guest  to  stealf  rom 
a  bar-room  where  he  had  a  right  to  enter— 12  N.  H.  42.  In  California, 
the  Code  recognizes  no  8U€^x>SenBe  as  burglary  mixed  with  larceny 


Cox  C.  C.  155;  9  id.  9»;  Leigh  &  C.  129;  and  breaking  into  the  yard 
of  a  dwelling-house  with  intent  to  commit  burglary  Is  an  attempt— 6 
Phila.305! 

The  breaking.— There  must  be  a  breaking  in,  actual  or  constructive 
—1  Coxe,  (N.J.)  439;  82  Pa.  St.  306;  25  Gratt.  908.  There  must  be  a 
breaking,  removing,  or  putting  aside  some  part  of  the  dwelling-house 
relied  on  as  security  against  intrusion— 13  Ired.  244;  20  Iowa,  413:  68 
111.271;  105  Mass.  588;  but  see  3  Parker  Cr.B.  552;  1  Hill,  238;  1  Strange, 
481:  Hill  &  D.  63.  A  door  or  window  must  be  shut,  but  it  need  not  oe 
locked,  bolted,  or  nailed,  a  latch  to  the  door  and  the  weight  of  the 
window  being  8u£B.cient— same  cases;  but  it  must  be  shown  that  they 
were  shut— 1  Coxe,  (N.  J.)  439:  3  Parker  Cr.  B.552;  20  Iowa,  413;  13 
Ired.  244.  Very  slight  force  will  suffice  to  constitute  a  breaking,  as 
lifting  a  latch— 1  Hale  P.  C.  552 ;  and  if  the  door  bo  closed,  it  Is  not  nec- 
essary that  it  be  latched— 13  Ired.  244:  20  Iowa,  413;  3  Parker  Cr.  R.552; 
raising  or  pulling  down  a  window-sash— 39  Miss.  705;  5  Tex  Ct.  App.  74; 
7  Car.  &  P.  441;  1  Buss.  &  K.  450;  although  kept  down  only  by  Its  own 


unusual  place— 36  Ala.  281 ;  42  Tex.  276;  7  Jones,  (N.  C.)  90;  5'J  Ala.  376; 
8.C.  lAm.Cr.B.362;  8Plck.d54;  1  Coxe,  (N.  J.) 439;  7 Dane's  Abr.  136; 
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Buss.  &  B.  G.  C.  450;  2  Car.  &  P.  639;  or  pushing  open  a  transom'-27 
Mich.  151 :  19  Alb.  L.  J.  496 ;  or  looseainff  ouy  fastening  which  the  owner 
bas  provided— see  4  Bl.  Ck)m.  226;  2  East  P.  G.  437;  or  removing  a  cov- 
ering, if  there  be  no  partial  opening— 105  Mass.  688;  1  Moody  C.  G.  178; 
7  Gar.  &  P.  441 ;  as  a  screen  or  netting  over  a  window— 8  Pick.  354 ;  see 
22  Mich.  229;  7  Gratt.  641;  or  raising  a  grating  and  entering— 22  Mich. 
229;  or  lifting  the  flap  of  a  cellar  door  held  down  by  its  own  weight- 
Byan  &  M.  3i  7 ;  2  East  P.  C.  437 ;  contra,  4  Gar.  &  P.  231 ;  doubted— Buss. 
&  B.  G.  C.  157 ;  or  pushing  open  a  hinged  window  fastened  by  a  wedge- 
Buss.  &  B.  G.  G.  355;  or  l)y  breaking  or  removing  a  whidow-pane  and 
Inserting  hand  or  finger— Buss.  &  B.  G.  G.  409;  i  Car.  &  P.  300;  9  id.  44; 
or  by  breaking  more  fully  ono  already  broken— I)  id.  44:  1  Byan  &  M. 
327 ;  or  by  taking  out  tbe  glass  from  a  door- Buss.  &  B.  C.  G.  417 ;  or  bv 
breaking  a  glass  window  witliout  removing  the  inside  shutter— id.  409'^; 

1  Gar.  &  P.  300;  or  by  making  am  opening  by  means  of  fire— 49  Ala.  344; 

2  Ad.  &  E.  827;  7  Car.  &  P.  432;  8  id.  747. 

Constructiye  breaking.— Constructive  breaking  may  be  committed 
bytho  use  of  threats,  or  by  artifice  and  fraud— 43  Ala.  17;  IS  Ind.  386; 

2  Tex.  Ct.  App.  412;  Phill.  (N.  C.)  186;  63  N.  C.  207;  1  Leach,  406;  as  by 
artifice  and  fraud  procuring  the  door  to  be  opened,  by  ringing  the 
door-bell— 85  Pa.  St.  54;  or  knocking  at  the  door,  and  when  opened, 
rushing  in— 4  Bl.  Com.  226;  or  gaining  admission  on  pretense  of  busi- 
ness—Kelly,  42;  or  under  color  of  legal  process— 1  Leach,  284;  or  de- 
luding a  boy  to  let  her  in,  and  sending  him  on  a  message^  robbing  the 
house— 1  East  P.  G.  435 ;  or  with  intent  to  commit  a  felony,  gaining  ad- 
mission by  some  trick— 63  N.  G.  207;  13  Ohio  St.  308;  82  Pa.  St.  306;  85 
id.  54:  Phlll.  (N.  G.)  186;  but  such  entry  must  bo  immediate,  or  so  soon 
that  the  owner  could  not  refasten  tbe  door— 9  Ired.  463.  So,  where 
the  owner  opens  the  door  to  repel  the  Intruder,  and  an  entry  ia  made 
—2  East  P.  C.  486;  1  Buss.  Gr.  792;  or  where  a  lodger  robs  others  of  the 
house  while  they  are  at  prayerg- Kelly,  62 ;  or  if  entrance  is  obtained 
hy  conspiracy— 2  Buss.  Gr.  10;. as  where  a  servant  conspires  with  a 
thief  to  let  him  in— 2  Strange,  81 ;  Hut.  20;  Kelly,  67;  but  if  he  admit 
him  for  the  purpose  of  detection,  It  is  not  burglary— 48  Cal.  277 ;  40 
Ala.  334;  Gar.  &  M.  218;  2  Leach,  913.  Where  two  com  Dine  to  commit 
a  burglary,  and  one  only  enters,  both  are  guilty— 2  Parker  Gr.B.  11. 
So,  iione  entices  the  owner  away,  and  the  other  enters— 12  Olilo  St. 
146.  A  conspiracy  to  commit  a  burglary  is  a  felony— 2  Tex.  Gt.  App. 
192. 

Breakine  ont.— Breaking  out  of  a  house  is  not  burglary  at  common 
law-55  Ala.  123;  82  Pa.  St.  806;  8.  G.  5  Week.  Notes,  49;  70  N.  G.  239;  2 
East  P.  G.  490;  6  Cox  G.  G.  369;  contra,  43  Conn.  489.  But  enterhig  in 
the  night-time,  and  breaking  out  to  escape,  is  burglary— 43  Conn.  489: 
but  see  82  Pa.  St.  306;  70  N.  C.  239;  as  by  lifting  the  latch  of  a  door— 8 
Gar.  &  P.  748;  seeBosc.  Gr.  Ev.  373;  or  having  entered  by  the  chim- 
ney, breaking  the  inside  fastening  of  a  window— 52  Ala.  376;  36  id.  281; 

3  Green.  Ev.  1 76;  or  breaking  out  of  an  inner  door— 8  Cox  C.  G.  348;  8 
Gar.  &  P.  747;  2  East  P.  G.  488;  1  Hale  P.  G.  524;  or  getting  the  head 
through  a  skyhght— Jebb  G.  G.  99.  But  entering  in  the  day-time 
through  an  open  window,  or  an  open  door,  and  escaping' by  breaking 
out  a  window.  Is  not  burgUiry— 6  Parker  Gr.  B.  638;  82  Pa.  St.  306:  22 
Am.  B.  758;  55  Ala.  123;  contra,  43  Conn.  48;);  21  Am.  B.  665;  but  it  is 
made  so  by  statute— 70  N.  G.  23i>;  16  Am.  B.  769. 

Oonstmctive  entry.- Sending  in  a  child  of  tender  years  to  bring 
out  goods  Is  a  constructive  entry— 1  Hale  P.  C.  555.  Every  entrance, 
except  by  the  consent  of  the  owner  or  his  agent,  is  a  burglarious  en- 
try—1  Tex.  Gt.  App.  525;  and  a  consent  of  detectives  is  the  consent  of 
their  employers— 53  Cal.  185;  3  Tex.  Ct.  Aj)p.  156.  When  some  stand 
outside  while  others  enter,  all  are  equally  guilty— 3  Inst.  63;  2  East  P. 
C.  486;  1  Hale  P.  G.  439. 

The  entering.— An  entering  is  necessary,  but  the  least  entry  is  suffi- 
cient- 6  Tex.  Ct.  App.  74;  Busa.  &  B.  G.  G.  499;  id.  341;  1  Moody  C.  C. 


F.  ctn-.s.c. 


ttB.CO.Cfl:  CTlnnodncliurtlioIiiuabetweanaiaBCeririiMloiiaii 
aiiliimeriliattei^itiiu.*Brc.CMli  ICv.AP.MO;  MlwiwIaeUtha 
itMtatKtoiMtiaa^JO^Ml  laeakliig In  a wteilow ina pmUng In 


Ickj  orp^tbisla  apbtolorgmi— IS 
.  .  .  .  alBtBrfc.4Br8hpoflsKlinoii#i»irJiid 
MF  Is  u  eatry-X  Vhlt.  C.  I.  llUi  W  lAen)  >  bo 

ulinlt  tbo  bBuil  or  Imtnuuent.  It  19  not  sulBcleat- 
terilng  a  crowbu  aailvr  tbo  botCODi  or  tbo  InBldi 
iotliisl[le,18DOlaneatry— IMooOyC.  C.  1M|  !£t 


dwdliog-konM.— A  bODH,  la  the  sei 
nre  wiUdi  baa  mUi  on  aU  liaet,  and  ia 


[>  HODSEBRKAKIIia.        §§  460-1 

li^  iKtD  tnlubited  b;  Diemben 


W.^  aaa.tiP.w,  I'uowiy 
;  lued  w  a  workiliDD.  irlth  nu 
enimtlan  of  ttae  tervaut  as  sii  -li 
)'w.<Teiiu.)  MS)  3  Knmnli.  arO; 
tins.*  B.  C.  d  115i  unW  iii 
see  S  Car.  *  P.  KOi  Kuas.  *  R, 
rfath,  30Si  BusB.  *  B.  C.  C.  in. 
la  toe  house  oC  tlie  busliana— 9 
, — an.   Boc  see  is  owo,  au«;  m 

s.  Wirehooses, 


460.  ETery  tmrglary  committed  in  the  night-time  is 
borglary  of  the  flrel  degree,  and  every  burglary  com- 
mitted in  the  day-time  is  burglary  of  the  second  doaree. 
[Approved  Feb.  9t1i,  in  effect  May  Ist,  1876.  ] 

461.  Burglary  of  tbe  first  degree  is  punishable  by  im- 
prisonment in  the  State  prison  for  not  less  than  one  nor 
more  than  fifteen  years.  Burglary  of  the  second  degree  is 
punishable  by  Imprisonment  in  the  State  prison  for  not 
more  than  five  years.  [Approved  Feb.  9th,  in  effect  May 
l8t,  1876.]  ■" 

1  ?,?°!i*'^'^'"»-~^J'^'^<™i"IWe1lnt(ienlght-tlmoj9buralsrT 
lo  the  flrat  degrso,  and  buislary  committed  In  the  (Sv.timfi  K.  i? TK 


ue  ot  tbe  propeny  Intended  to  be  elnJtn  w^ 
CaL  ilB.  dtatUiKuiahlng  S  irt.  SW.  Ep tcring, 
by  alucb,  la  tbe  offense.  If  tlie  Inteot  w  out: 
(T«iui.)M4i  3  Qreenl.  £v.  S  MS. 


462.  Sectioit  four  hundred  and  Bixtj-two  of  tbe  Penal 
Code  is  repealed.  [Approved  Feb.  trth.  In  effect  May  Ist, 
1876.] 

463.  Tbe  phrase  "night-time,"  as  tised  in  this  chapter, 
means  the  period  between  aanset  and  sunrlae. 
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CHAPTER  ni. 

HAYING    POSSESSION    OF   BUBOLASIOUS    INSTBUHEXTTS    Ain> 

DEADLY  WEAPONS. 

§  4i36.  Possession  of  burglarioiu  tnstmments. 
S  467.   Having  possession  of  deadly  weapons. 

466.  Every  person  having  upon  bim,  or  in  his  posses- 
sion, a  picklock,  crow,  key,  bit,  or  other  instrument  or 
tool,  with  intent  feloniously  to  break  or  enter  into  any 
building,  or  who  shall  knowingly  make  or  alter,  or  shall 
attempt  to  make  or  alter,  any  key  or  other  instrument 
above  named,  so  that  the  same  will  fit  or  open  the  lock  of 
a  building,  without  being  requested  so  to  do  by  some  per- 
son having  the  right  to  open  the  same,  or  who  shall  make, 
alter,  or  repair  any  instrument  or  thing,  knowing,  or  hav- 
ing reason  to  believe,  that  it  is  intended  to  be  used  in 
committing  a  misdemeanor  Or  felony,  is  guilty  of  misde- 
meanor. Any  of  the  structures  mentioned  in  section  four 
hundred  and  fifty-nine  of  this  Code,  shall  be  deemed  to  be 
a  building  within  the  meaning  of  this  section.  [In  effect 
March  3rd,  1874.] 

To  procure,  with  a  criminal  intent,  Is  an  ofTense— Buss.  A  B.  C.  G. 
306;  1  £1.  A  B.  435;  and  possession  may  be  shown  on  a  charge  of  pro- 
curing—Buss. A  B.  C.  C.  808;  1  Lew.  G.  G.  42. 

467.  Every  person  having  upon  him  any  deadly  weapon 
with  intent  to  assault  another,  is  guilty  of  a  misdemeanor. 
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CHAPTER  IV. 

FOBGBRY  AND   COUNTEBFEITING. 

§  470.  Forgery  of  wills,  conveyances,  etc. 

§  471.  Maldng  false  entries  in  records  or  returns. 

§  472.  Forgery  of  public  and  corporate  seals. 

S  473.  Piinisliment  of  forgery. 

S  474.  Forging  telegraphic  messages. 

$  475.  Passing  or  receiving  forged  notes. 

§  476.  lilaking,  passing,  or  uttering  fictitious  bills,  etc 

§  477.  Counterfeiting  coin,  bullion,  etc. 

S  478.  Punisliment  of  counterfeiting. 

§  479.  Possessing  or  receiving  counterfeit  coin,  bullion,  etc. 

S  480.  Slaking  or  possessing  counterfeit  dies  or  plates. 

§  481.  Counterfeiting  railroad  ticket,  etc. 

§  482.  Kestoring  canceled  tickets. 

470.  Every  person  who,  with  intent  to  defraud  an- 
other, falsely  makes,  alters,  forges,  or  counterfeits  any 
charter,  letters,  patent,  deed,  lease,  indenture,  writing 
obligatory,  will,  testament,  codicil,  annuity,  bond,  cove- 
nant, bank-bill  or  note,  post-note,  check,  draft,  bill  of  ex- 
change, contract,  promissory  note,  due-bill  for  the  pay- 
ment of  money  or  property,  receipt  for  money  or  property, 
passage  ticket,  power  of  attorney,  or  any  certificate  of 
any  share,  right,  or  interest  in  the  stock  of  any  corpora- 
tion or  association,  or  any  controller's  warrant  for  the 
payment  of  money  at  the  treasury,  county  order  or  war- 
rant, or  request  for  the  payment  of  money,  or  the  delivery 
of  goods  or  chattels  of  any  kind,  or  for  the  delivery  of  any 
instrument  of  writing,  or  acquittance,  i^elease,  or  receipt 
for  money  or  goods,  or  any  acquittance,  release,  or  dis- 
charge for  any  debt,  account,  suit,  action,  demand,  or  other 
thing,  real  or  personal,  or  any  transfer  or  assurance  of 
money,  certilicates  of  shares  of  stock,  goods,  chattels,  or 
other  property  whatever  or  any  letter  of  attorney,  or  other 
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power  to  receive  moue;,  or  to  recaive  or  tiansfer  certifi- 
cates of  HhareB  of  stock  or  anauities,  oi  to  let,  lease, 
dispose  of,  alien,  or  convey  an;  goods,  chattels,  lands,  oi 
teuemeDts,  or  other  estate,  real  or  personal,  oianyaccept- 
aoce  or  Indoraement  of  any  bill  of  exchange,  promissory 
note>  draft,  order,  of  asaigiiinent  of  any  bond,  writing 
obligator;,  or  pronussory  nota  for  money  or  other  prop- 
erty, or  coanterfeitB  or  forges  the  seal  or  handwriting  of 
aaotber;  or  utters,  publiabea,  passes,  or  attempts  to  pass, 
as  true  and  genuine,  any  of  the  above  named  false,  altered. 
foEgod,  or  counterfeited  matters,  as  above  specified  and 
described,  knowing  the  same  to  ba  false,  altered,  forged, 
or  couQterfetted,  with  intent  to  prejudice,  damage,  or 
defratld  any  person;  or  who.  with  intent  to  defraud,  altera, 
corrupts,  or  falsifies  any  record  of  an^  will,  codicil,  con- 
veyance, or  other  instrument,  the  record  of  which  is  by 
law  evidence,  or  any  record  of  any  judgment  ot  a  court, 
or  tbe  return  of  any  officer  to  any  process  of  any  court,  is 
guilty  of  forgery. 


Snbjects  of  foraeir.— The  (oUowlng  InstnimsnCs  baTe  been  helil 
Bntiiecla  of  loisery :  jui  acqulrtancB  far  it  apcclflc  lunl— !  Ciancli  C.  C. 
Kl;  I8lil.«8i  orareo.;iplilnfiill-.2  Allen, ISIilSOIllo.TITilLMCll. 
T32.  A  receipt  may  bean  acqulitaace-lS  Mass.  IH;  M  Vt.  N3)  1  Car.  i: 
p.  MB;  Bid.  ISO;  lUar.  &U.13J;  Baaan  agreement olnlootiiuidlnH 
timber  mar  be  a  receipt— U  Up.  Can.  C.  P.  303.  Bo.  book  entiles  oro 
GDMectaoffDraeTywhcnleiialcviaeDcaaBainitTenilee— )lPB.St.S2)t 
40  Stow.Ti.1«J:buiia«euS7lL!W:orditiiMluapB»toi>k->Cox 
Pan,  Code.— IT. 


mentis  latgery— IS  OtUOi^lI.   Certlflcatea  ol 


_.i<ir»of >ttonisr^--!B  ufeb.  ast  S.  0. 2  Gtmu'o.B.  nsT'soa  leti 
of  rBcominaii  JMBm  imr  tta  b  aiilnect  ol  fiuunp— 1  Cnacti  C.  O.  IK 
H<M.i;tt  lBilk.«e;or»lBtternSerGait--irbrandi0.a«21;  SOI 

IStlmtainnaletteratlntcodiiEtiaaisiiatiillt -•* 

— J tiK»  jnlijBeBiot  tatserr—lSX 


ra  letter  at  IntrodiiEtiaa  is  not  nlHUn  the  rale— li7  lil 
uuiijui  nunsntivo  nitijeeti  of  fonieTr— IB  Mo.  Wi  mi,  of  Iwaui— 
Addla. «:  a^tTOM.  W;  «o,  of  a«eil«  for  luf^Jnr  B.  1  a  C.  SM;  II 
11^  Can.  0.  P.  USt  ucnklrli«  ItLUotbei  8tBte-IS  Jobiii.  uaj  or  » 
tbooA  a  I)luik  ba  left  f or  UiB  nama  of  Am  mdateru,  IMU  InatrBiiMat 
wlcbln  flig  elatnlo  ■  Tex.  Ct.  Api>.  Ml.  PedaiafieetiTltleasnaBb- 
Jeota  Dt  fonerr  coiniliaMe  In  StaM  coarta-Vt  Pa.  St.  SI;  4  Dall.  App. 
S8;  Kce  4BlnTi.41Si  so,  of  telojnvphlo  mcsiages-K  Up.Cio.  C.  tTSS; 
so,  oC  railruHd  ana  other  tickets-^  Ony,  Ml  1  U  Cox  C.  C.  IWi  2  Car.  ^ 
K.S04i  aaloitecyllckecs— aOrar.Ml. 


Commercial  paper  of  all  tlnda  l»Bub(ect  of  forgerj-2 Mass.  397;  US 
1[).139:  Id.lCOi  2Me.3i»:  l2  8org.ftB.^^;  Z  Moody  £  B.  ItTi  ^Eaat 
r.  C.  805,  liutalilU  of  eichai^e  void  by  staiuto— 50  Ala.469j  IBay, 
BOa,  or  a  bill « Ithout  a  eignaluce,  la  uot  kubjeoc  of  forgecy— Itiiss  A  R. 
*».  CheekaauUilrafcaarBiublertaofforeery-llWlB.sS;  S.C.SAin. 
Cr.  B.  1491  3  lU.  443:  or  uaaaLlable  ceniaiauni— I1B  llau.  tat:  »  Ohio 
Bt. IK;  AuiUb. 44.  A  Dranilasiir/iiatelsBDiijactof  fornry—S  Johns. 
Ml;  andtliaedKnTef  bonlarlaaputaCUieiuits— 1  Hb.  Cao.  L.  J. 
lUj liutuatamemaiatulumlniieiiclloatlie EMugls-Miiul.asi.  An 
Indnsamentlaaablectof  fcnseir— SS  CaLHT;  9  Qaneh  C.  C.  Gil ;  and 
signing  tbanameM  any  penrai  upon  ablU  of  ezclianga  otber  tban  tbs 
uiaker  or  acceptor,  la  foii:eiy  of  tbetndoraemeiit^-OFao.  Coast  Law  J. 
<IID.  &eeB<;owp.73i  3  East  r.  C.  'JiiS;  1  Iieacb.lN;  Boss.  &  B.  C.  C. 
£60.  TAo  essential  dements  ot  lOTKcry  of  a  note  aro  falaitj'  ot  the  Id- 
Btrnment.  imU  Intent  to  pass  it  Its  tne  UDO  uotc  01  anothe^-114  Mass. 
311;  L.-OUass.  396. 

Orders  for  money.— An  order  la  aubjcct  of  forgery— 2  Crauclk  C-  G. 
2!)4!  9linrb,  *IU;  3  C'DSh.  isci  as  an  order  for  money— S  Olilo.  isei  1( 
Johns. Uli  BcelbAla.7S4iSlIll.a4ii: :: Moody  Cd £10;  13 Up.  Can. 
O.  P.  elOi  II  Up.  Can.  Q.  B.  2911;  tbouSh  no  conaldeisUoa  Iscipressed 
—iO  Humph.  411;  butaieqiiewfaraloanUiiotaaordFr-atVp.  Can. 
Q.  B.  IWTAn  aider  glvlns  a  tiado  eroOU.  i»  a  legneat  (a  Inai  another 
miHWT,  is  subject  atfoiDeiT— v  CranSC.  a  «f;  a U.  B^in.  146li 
exidabiea-IUad.UTilKat.3S.  An  lailm.  thOKh  coWed  with  a 
pTomlw,linh|eet  of  l«(a(nr-aA&.U.  Chedm&a  onten  tiom  a 
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branch  buik  are  anbjects  of  foijery— 8  Leigb.  707.  Tho  criterion  ol  ia 
Inslrumeut  being au  order  is  wbeoier  Iho  clrawea  coulU  i-coover  tliB 
amount  on  payment-n  Up.  Can.  Q.B.  290.  11  Is  not  necessary  tliaC 
tho  drawer  atoulU  lave  [be  r^bl Co  Uraw-2 Ciancb  C.  f.  I:  I'srcv. 
ai;  butscoGSN.  C.  <B;  nor  Iliac  thedraweo  aliould  be  Iwund  to  oliey 
—III Mass, 27B.    BeelBrev.33. 

Orden  for  good«^An  order  lor  tho  ile 
foiK«y-aCiaacliC.C.W:lcl.linGll.Ul 
yen[.i7i  lntaeoaiN.c.4ie:»Lti.Au.i)i 
14jSluu.HI;lairp.Caii.aS.4II.  Bota 
Drderfi>rsaDdi-(diAl>.4Mr  Sea  U  Allen 
So,  ft  Teqdett  to  dellrer  gooda  la  rabJect 
tbonili  not  addienea  M  any  nnc— 2  lea, 
Parter  Cr.  B.  tsl ;  anil  II  Is  not  necessary 
rlgbttonialiDthe  order— IT  Mass.  <U{  IKjii 

N.  C.  G44.  1^  sign  under 'an  HBSumed  s 
forgerr-Kuss.  *ll.  C.  0.  SB. 

Bank-notsa.— Notes  ol  a  bank  may  be  foreed  even  ir  there  be  no 
eucb  teuik.  or  ibe  bank  bo  erroneousJy  liescrliKd— la  Ui>.  Can.  Q.  u. 
M3i«>l(I.U»;  arltUbeoIadeoomlDatloriiieverycClssucd— 3uHo. 
^M;  a  UeBd,AI;  oili  tbey  be  ol  a  prohlblced  deiiomlnatWm-!i  Har. 

61^^,W7jItArE.MSI;  or  o(  an  expired  bank— 13  aenr.^  It.  SJ7.  Tbo 
merajirabluilODOttbaclreulatlonoriiBnk-bllladaeauuEiiretenttbeni 
inaabeliiaBi^leclsoIAnven.-— eobloBClM;  unleaa  their  circulation 
be  nude  B  crlme-il  lU.  li£. 

Wlut  aol  ntbjeots  of  ioreerr.— A  vFltlni  wblcb  Is  a  mere  attempt 
to  receive  comtesles.  on  a  promise  ot  no  bliHiinK  obligation  •-  — -  - 
»nblecC  of  totgery-vi  111.  91  i  or  a  wrlling  nblcb  -— •—  "- 


:  loraery-iiT  111.  [fl:  or  a  wrllinit 


lading- 2 


«TUie  ram  on  a  note— 4 
&F.tiGU;  Bas9.AB.O. 
Judato  of  a  note  or  or- 
r.  B.  m;  n  Ho.  lOS;  4 
ftp.  oaf:  or  to  alter  a 
^C^4»li  aa. altered. 

Lcaeti.  IM:  to  altor  Ibo 
lont  >lgnatiire— ID  Oblo. 

ir^I^T^ijI  »KS^ 


InaorUons.— To  Insert  after  a  name  a  false  address  Is  forgery— 1 

■  chcc5f  the'words^cM^  or  ■■  beiwer"  instead  of  ■■  order  of' W7  lid! 
HI:  but  tlio  mere  addition  of  eurplusagotoan  losinmeot  Isnoitorg- 
ei7-j  ired.2M!  1  M.H.  K:  0  HisTSSi  2  Lesch,  im.  ForRpry,  A 
addition  to  the  Inatrnmenc,  must  be  specially  allegea  and  proved  as 
laid— Bus.  &  B.  C.  C.  131. 

Brvamai  and  mtitilatian.— The  eiwnre  or  matllatlon  of  an  histm- 
meat  may  be  forgei^,  as  to  erase  the  name  of  a  city  from  a  uauk-blll, 
and  put  the  name  01  auotberlaltsitlace— LUar.  (DeU  Wljaseculn:; 


teraUsg  arec«lpt  fiomaband— e  Ired.  T9;  or  an  ladonemait 
nou— rAlkeu.aili  bnCBeei)Ired.»i  lAHcUl. 

A  F&i  1  Or.  &  K.  UI 1 1  (Ka  a  0. 42S;  1  Lew.  O.  a  Uhor  td  dn  np 
I  a  lamer  ram  tbin  wi 

Soy,  II 
ITsB  of  flctiiion*  name.— Forgery  may  be  committed  by  the  nse  ol 

tome  namo— Basi.  A  K.  C.  O.  <IIS;  4Fan.AF.BI;  JTBrmBep.^i  (0. 
Dt  tlie  Inradoleut  nae  of  Uie  name  of  afldJUoiiBllim— a  Car.  A  F.  mt 
SFost.  AF.HO:  bntlt  Is  DM  foracrrU  detendaut  pmumi  to  twft 
msmbtr  of  inch  flna— 11  Qtajr,  ali  and  ne  Bm*.  AB.  O.C.aUi  1 


f  lauded— s  Iowa, 
l9  It  neceaa^y  tL 


Sid.  49»!  or  tbouEb be asreea  vben  utlerlnalt  touJiell  back. If  not 
eenulDe— 3  Eompb.  4»;  u  Up.  Can,  Q.  1).  sit;  or  cbough  tbe  party  1b- 
tended  no  liarm.  or  tbubis  cralm  vas  Juat.  It  ia  uo  defense— r  Ham  pb. 
Mi;  tUMe.lDB]  WWlB.12»i  1  Car.  4  P. 224;  8ld.  MJ;  D  ld.499;  lCar.4 

Talldity  offoTEed  iDItrnmant.— It  la  not  neceasuy  that  It  wonld  be 
cffectlvB  It  hiio  nndgcnulDC— <0  Up,  Can,  O.  B.  218:  nor  tbat  It  ffonld 

parties— W  Me.  40./;  tj'nrker'Cr.'k.  :I7.  ICioust  appear  oii  Its  face  to 
POSSESS  Bome  leKal  valldlnr— s  Yeig.  UO;  8  Barb,  (ibil:  BCowen, ';8;  * 


validity— Bald. 


lldTsW;  i£'m;  il^^,  Wsl^ldrt^i  id."^:  as  tbe  want 
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Of  a  revenue  stamp— 28  Cal.  507;  82  Tex.  79;  47  N.  H.  402;  16  Hlnn.  472; 
but  see  23  Wis.  S04.  If  it  be  capable  of  being  prima  facie  proof  in  an 
action  it  is  sufftcient— Buss.  &  B.  C.  C.  33. 

Similitnde.— Forgery  consists  in  fflving  the  appearanf'e  of  tmtb  to  a 
mere  deceit— Law  B.  1  C.  C.  200.  The  resemblance  of  the  forged  to 
the  genuine  must  be  such  as  might  deceive  a  person  of  ordinary  cau- 
tlon— 11  Cu3h.48l;  lOInd.372;  TJPick.  137;  4  Wash.  C.  0.  733;  Buss.  A 
R.  C.  C.  212;  or  a  person  of  ordinary  observation— 5  N.  H.  367;  7  Pick. 
137;  42  Me.  392;  2  Head,  605;  7  Peters,  132;  2  Har.  (Del.)  327.  It  need 
not  so  resemble  the  genuine  as  to  be  likely  to  deceive  experts,  or  offi- 
cers of  the  bank  on  which  the  instrument  is  drawn— 11  Cush.  481;  see 
2  Dill.  392 :  2  East  P.  C.  950;  if  it  be  prima  facie  fitted  to  pass  as  true, 
it  is  sufliclent— 5  N.  H.  367;  7  Pick.  137;  42  Me.  392;  4  Wash.  C.  C.  733;  2 
Head.  505;  25  Wend.  472;  8  Leigh,  732;  and  see  8  Iowa,  231:  26  id.  407; 
nor  does  it  matter  that  detection  would  have  followed  a  close  inspec- 
tion—1  Har.  (Del.)  607.  If  there  is  a  bare  possibility  to  deceive,  it  is 
sufficient— 19  La.  An.  395.  The  slmllitudeimay  exist  even  though  notes 
of  that  denomination  never  had  been  issued— 7  Pick.  137;  5  N.  H.  367; 
30  Mo.  236. 

471.  Every  person  who,  with  intent  to  defraud  an- 
other, makes,  forges,  or  alters  any  entry  in  any  book  of 
records,  or  any  iDstrument  purporting  to  be  any  record 
or  return  specified  in  the  preceding  section,  is  guilty  of 
forgery. 

Fnblio  records  and  documents.— Judicial  and  political  records  are 
subjects  of  forgerv,  as  a  writ— 2  Mass.  136;  6  Hill,  490;  6  Car.  A  P.  160; 
or  a  bail  bond— 2  va.  Cas.  476:  or  a  warrant  of  attorney— 2  Granch  C. 
C.  521:  Baym.  T.  81;  or  an  order  for  discharge  of  a  prisoner— 2  East 
P.  C.  862;  Byan  &  M.  393;  or  a  deposition— 50  Me.  409;  or  a  marriage 
register— 2  Cranch  C.  C.  621;  2  Sid.  71;  or  a  protection— 2  Cranch  C.  C. 
S2l;  1  Sid.  142;  or  a  wiil,  though  it  purports  to  be  tliat  of  a  livlDig  per- 
son-Bald. 368;  6  Serg.  &  B.  670;  1  Leach,  99.  But  a  document  which 
does  not  on  its  face  purport  to  be  a  copy  of  the  record,  is  not  a  forgery 
—86  HL  239:  or  a  will  attested  by  an  insufficient  number  of  witnesses— 
8  Yerg.  160.  A  custom-house  oath  is  included  in  the  term  "other 
writings  "under  the  United  States  Statute—llBlatchf.  211.  Putting  a 
forged  mortgage  on  record  is  a  sufficient  uttering— 27  Mich.  386;  S.  0. 2 
Green  C.  B.  667. 

472.  Every  person  who,  with  intent  to  defraud  an- 
other, forges  or  counterfeits  the  seal  of  this  State,  the 
seal  of  any  public  officer  authorized  by  law,  the  seal  of 
any  court  of  record,  or  the  seal  of  any  corporation,  or  any 
other  public  seal  authorized  or  recognized  by  the  laws  of 
this  State,  or  of  any  other  State,  government,  or  country, 
or  who  falsely  makes,  forges,  or  counterfeits  any  impres- 
sion purporting  to  be  an  impression  of  any  such  seal,  or 
who  has  in  his  possession  any  such  counterfeited  seal,  or 
impression  thereof,  knowing  it  to  be  counterfeited,  and 
willfully  conceals  the  same,  is  guilty  of  forgery. 
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473.  Forgery  is  punishable  by  imprisonment  in  the 
State  prison  for  not  less  than  one  nor  more  than,  fourteen 
years. 

474.  Every  person  who  knowingly  and  willfully  sends 
by  telegraph  to  any  person  a  false  or  forged  message, 
purporting  to  be  from  such  telegraph  office,  or  from  any 
other  person,  or  who  willfully  delivers  or  causes  to  be 
delivered  to  any  person  any  such  message  falsely  pur- 
porting to  have  been  received  by  telegraph,  or  who  fur- 
nishes, or  conspires  to  furnish,  or  causes  to  be  furnished 
to  any  agent,  operator,  or  employe,  to  be  sent  by  telegraph, 
or  to  be  delivered,  any  such  message,  knowing  the  same 
to  be  false  or  forged,  with  the  intent  to  deceive,  injure,  or 
defraud  another,  is  punishable  by  imprisonment  in  the 
State  prison  not  exceeding  five  years,  or  in  the  county 
jail  not  exceeding  one  year,  or  by  fine  not  exceeding  five 
thousand  dollars,  or  by  both  fine  and  imprisonment 

Telegraphic  messages— 25  Up.  Can.  G.  P.  440. 

475.  Every  person  who  has  in  his  possession,  or  re- 
ceives from  another  person,  any  forged  promissory  note 
or  bank-bill,  or  bills  for  the  payment  of  money  or  prop- 
erty, with  the  intention  to  pass  the  same,  or  to  permit, 
cause,  or  procure  the  same  to  be  uttered  or  passed,  with 
the  intention  to  defraud  any  person,  knowing  the  same  to 
be  forged  or  counterfeited,  or  has  or  keeps  in  his  posses- 
sion any  blank  or  unfinished  note  or  bank-bill  made  in  the 
form  or  similitude  of  any  promissory  note  or  bill  for  pay- 
ment of  money  or  property,  made  to  be  issued  by  any  in- 
corporated bank  or  banking  company,  with  intention  to 
fill  up  and  complete  such  blank  and  unfinished  note  or 
bill,  or  to  permit,  or  cause,  or  procure  the  same  to  be 
filled  up  and  completed,  in  order  to  utter  or  pass  the 
same,  or  to  permit,  or  cause,  or  procure  the  same  to  be 
uttered  or  passed,  to  defraud  any  person,  is  punishable 
by  imprisonment  in  the  State  prison  for  not  less  than  one 
nor  more  than  fourteen  years. 
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Possession  of  forged  bills.— To  constitute  tbe  crime  of  possession 
of  counterfeit  notes,  it  is  not  necessary  that  there  be  an  Intent  to  fill 
them  up,  or  an  attempt  to  do  so— 41  Gal.  656:  28  Id.  214.  The  scienter 
is  material,  and  mast  be  alleged  and  proved— 8  Mass.  59;  5  Blss.  122;  5 
Sneed,  494.  The  possession  of  bank-bills,  with  Intent  to  pass  them 
in  another  State,  is  sufficient— 3  Mass.  132:  10  Gray,  477.  A  bank-bill 
of  another  State  is  a  promissory  note,  and  possession  of  an  altered 
note  is  possession  of  a  forged  note— 10  Gray,  477;  11  id.  305;  see  2  Allen, 
165.  Having  in  possession  several  bank-notes  on  different  banks,  with 
intent  to  pass  them,  constitutes  but  one  offense— 7  Conn.  414;  5  Parker 
Gr.  B.  66;>,see  S  Mass.  59. 

476.  Every  person  who  makes,  passes,  utters,  or  pub- 
lishes, with  intention  to  defraud  any  other  person,  or 
who,  with  the  like  intention,  attempts  to  pass,  utter,  or 
publish,  or  who  has  in  his  possession,  with  like  intent  to 
utter,  pass,  or  publish,  any  fictitious  bill,  note,  or  check, 
purporting  to  be  the  bill,  note,  or  check,  or  other  instru- 
ment in  writing  for  the  payment  of  money  or  property  of 
some  bank,  corporation,  copartnership,  or  individual, 
when,  in  fact,  there  is  no  such  bank,  corporation,  copart- 
nership, or  individual  in  existence,  knowing  the  bill,  note, 
check,  or  instrument  in  writing  to  be  fictitious,  is  pun- 
ishable by  imprisonment  in  the  State  prison  for  not  less 
than  one  nor  more  than  fourteen  years. 

Passing  forged  paper.— Passing  a  counterfeit  is  putting  It  off  in 
payment  or  exchange— Bald.  367 ;  2  Binn.  332;  Buss.  &  B.  25;  id.  446; 
Id.  212;  id.  249;  id.  3b3;  2  Leach,  1096.  The  offense  is  complete  when 
it  passes  into  possession  of  another— 21  Wend.  509;  even  though  utter- 
ed as  base  coin— I  Abb.  U.  S.  137;  17  Vt.  151:  25  Mich.  388;  2  Leach, 644; 
and  even  if  passed  at  a  gambling-table— Thach.  C.  C.  293;  or  for  the 
illegal  sale  or  liquors— 4  Colo.  126.  Deliverbig  a  bank-note  to  an  Igno- 
rant boy  to  bo  passed  is  a  passing— 11  Mass.  136.  If  there  is  a  concert 
between  two  or  more  to  pass  counterfeits,  the  act  of  one  is  the  act 
of  all,  and  the  possession  of  one  the  possession  of  all— Bald.  292;  4 
Halst.  26. 

Uttering.- Uttering  a  forged  Instrument  is  parting  with  it,  passing 
It,  or  offering  to  pass  it,  whether  the  offer  be  acceded  to  or  not,  know- 
ing it  to  be  forged— 28  Gal.  208;  Bald.  367;  2  Binn.  332:  20  Gratt.  733; 
id.  800:  6  Brit.  C.  G.  84;  Buss.  «fc  B.  G.  G.  25;  Id.  446;  Id.  212;  id.  249;  id. 
363;  id.  200;  2  Leach,  1096.  There  must  be  an  offering  lucrH  causa— 7 
Gox  C.  G.  122;  and  see  7  Gar.  &  P.  428;  Buss.  &  B.  G.  C.  122;  id.  200:  4 
Gox  C.  G.  430;  2  Leach,  736.  It  includes  any  delivery  for  value— 28  Cfal. 
208;  1  Abb.  u.  S.  137;  17  Vt.  151.  There  must  be  an  intent  to  pass  It  as 
genuine— Bald.  367;  1  Abb.  U.  S.  137;  50  Ala.  34;  28  Ga.  367.  It  must 
not  only  be  published  as  true,  knowing  It  to  be  false,  but  with  intent 
to  infore  some  one— 28  Gal.  205;  56  Ga.  604;  28  id.  367;  2  Hawks,  449; 
Thacn.  G.  G.  588;  and  it  is  no  defense  that  there  was  at  the  time  no 
one  to  be  defrauded— 5  Gar.  &  P.  316;  2  Denison,  403.  It  is  an  independ- 
ent offense— 8  Mass.  59;  id.  107;  and  Intent  to  defraud  is  an  essential 
element— 39  N.  J.  L.  365;  Thach.  G.  G.  132;  2  Taunt.  334;  but  this  may 
be  inferred  from  tbe  facts— see  1  Brev.  482:  27  Mich.  387;  3  Abb.  N.  T. 
App.  441;  1  Cox  C.  C.  250;  4  id.  430;  6  id.  18;  1  id. 312;  BUSS.&  B. C.  G.  86; 
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Id.  149;  I  Car.  &K.  707.  Knowledge  that  the  instrament  Is  forged  may 
he  proved  by  other  utteiiii:?s— 28  Cal.  613;  4  Wash.  G.C.  7^;  Bala. 
~ -        -    ~     3Brev.552:  42Ala.632;  IGGratt. 


Crim.  Law,  title  FoBoasT. 


477.  Every  person  who  counterfeits  any  of  the  species 
of  gold  or  silver  coin  current  in  this  State,  or  any  kind  or 
species  of  gold-dust,  gold  or  silver  bullion,  or  bars,  lumps, 
pieces,  or  nuggets,  or  who  sells,  passes,  or  gives  in  pay- 
ment such  counterfeit  coin,  dust,  bullion,  bars,  lumps, 
pieces,  or  nuggets,  or  permits,  causes,  or  procures  the 
same  to  be  sold,  uttered,  or  passed,  with  intention  to  de- 
fraud any  person,  knowing  the  same  to  be  counterfeited, 
is  guilty  of  counterfeiting. 

Oonnterfeiting.— The  Congress  of  the  United  States  has  power  to 

Sonlsh  for  counterfeiting— see  Desty's  Fed.  Const,  art.  1.  §  8,  p.  92:  hue 
le  power  of  Congress  is  not  exclusive— 5  How.  410;  9  id.  660;  34  Cal. 
183;  3  Mo.  421.  Counterfeiting  applies  to  the  act  of  making  as  distin- 
guished from  the  act  of  cireulatinff—lO  Law  Beporter,  400 ;  and  the  latter 
may  be  punished  by  the  State-6  How.  410: 9  id.  560;  34  Cal.  183;  1  Doug. 
(Mich.)  207 ;  3  Head,  26 ;  2  Tread.  776;  2  Law  Beporter,  K.  8. 92.  Counter- 
feiting smooth-worn  coin  Is  sufficient— 1  Leach,  285 :  id.  364.  Brightening 
up  base  coin  for  circulation  is  counterfeiting— 2  Va.  Cas.  356.  A  State 
may  punish  for  counterfeiting  a  national  bank-note— 2  Ark.  89;  and  it 
is  sufficient  similitude  if  it  had  the  external  appearance,  and  purport- 
ed to  be  signed  by  the  president  and  cashier— 7  Pick.  137;  bnc  where 
there  was  no  such  bank  in  existence,  it  was  held  not  an  offense  under 
the  statute— 2  Mass.  138.  Forgery  may  be  committed  by  counterfeit- 
ing an  instrument  wholly  printed  or  engraved— 3  Gray,  441;  4  Parker 
Gr.  B.  166;  as  railroad  passes— 3  Cush.  150. 

478.  Counterfeiting  is  punishable  by  imprisonment  in 
the  State  prison  for  not  less  than  one  nor  more  than  four- 
teen years. 

479.  Every  person  who  has  in  his  possession,  or  re- 
ceives for  any  other  person,  any  counterfeit  gold  or  silver 
coin  of  the  species  current  in  this  State,  or  any  counterfeit 
gold  dust,  gold  or  silver  bullion  or  bars,  lumps,  pieces,  or 
nuggets,  with  the  intention  to  sell,  utter,  put  off,  or  pass 
the  same,  or  permits,  causes,  or  procures  the  same  to  be 
sold,  uttered,  or  passed)  with  intention  to  defraud  any 
person,  knowing  the  same  to  be  counterfeit,  is  punishable 
by  imprisonment  in  the  State  prison  not  less  than  one  nor 
more  than  fourteen  years. 
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Guilty  possession.— The  guilty  particlpatloii  in  the  act  may  be  In- 
ferred from  proof  of  possession  of  a  quantity  of  the  coin,  and  instru- 
ments aud  apparatus  for  making  it— 5  McLean,  235;  id.  208:  posses- 
sion with  Icnowledge  of  the  purpose  for  which  they  were  deseed— 41 
Cal.  656.  So  a  State  may  punish  the  offense  of  keeping  coxmterfeit 
coin  with  intent  to  pass  if— 3  Head,  26;  as  coin  in  the  similitude  of 
Mexican  dollars— 10  Met.  256;  but  California  gold  coin  not  being  law- 
ful coin,  the  passing  thereof  is  not  within  the  statute— 1  Gray,  564. 
Evidence  that  the  defendant  had  counterfeit  coin  for  sale,  and  that  be 
sold  such  coin  to  a  party,  is  sufficient  to  convict— 30  GaL  717;  see  22 
Pick.  476;  4  Gray,  29. 

480.  Every  person  who  makes,  or  knowingly  has  in 
his  possession  any  die,  plate,  or  any  apparatus,  paper, 
metal,  machine,  or  other  thing  whatever,  made  use  of  in 
connterfeiting  coin  current  in  this  State,  or  in  counterfeit- 
ing gold  dust,  gold  or  silver  bars,  bullion,  lumps,  pieces, 
or  nuggets,  or  in  counterfeiting  bank  notes  or  bills,  is 
punishable  by  imprisonment  in  the  State  prison  not  less 
than  one  nor  more  than  fourteen  years;  and  all  such  dies, 
plates,  apparatus,  paper,  metal,  or  machine,  intended  for 
the  purpose  aforesaid,  must  be  destroyed. 

Molds  and  tools.— A  state  may  Impose  a  penalty  for  keeping 
molds  and  tools  adapted  to  counterfeiting— 2  Oreg.  221 ;  but  not  unless 
there  was  an  intent  to  use  them— 34  Cal.  183;  2  Mass.  138:  but  see  Law 
R.  1  C.  G.  284;  the  possession  of  an  instrument  for  making  one  side 
only  of  a  counterfeit  is  sufficient— 6  Met.  221. 

481.  Every  person  who  counterfeits,  forges,  or  alters 
any  ticket,  check,  order,  coupon,  receipt  for  fare,  or  pass, 
issued  by  any  railroad  company,  or  by  any  lessee  or  man- 
ager thereof,  designed  to  entitle  the  holder  to  ride  in  the 
cars  of  such  company,  or  who  utters,  publishes,  or  puts 
into  circulation,  any  such  counterfeit  or  altered  ticket, 
check,  or  order,  coupon,  receipt  for  fare,  or  pass,  with  in- 
tent to  defraud  any  such  railroad  company,  or  any  lessee 
thereof,  or  any  other  person,  is  punishable  by  imprison- 
ment in  the  State  prison,  or  in  the  county  jail,  not  exceed- 
ing one  year,  or  by  fine  not  exceeding  one  thousand  dol- 
lars, or  by  both  such  imprisonment  and  fine.  [Approved 
March  30th,  in  effect  July  1st,  1874.] 

482.  Every  person  who,  for  the  purpose  of  restoring 
to  its  original  appearance  and  nominal  value  in  whole  or 
in  part,  removes,  conceals,  fills  up,  or  obliterates,  the 
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cuts,  marks,  punch-holes,  or  other  evidence  of  cancella- 
tion, from  any  ticket,  check,  order,  coupon,  receipt  for 
fare,  or  pass,  issued  by  any  railroad  company,  or  any  les- 
see or  manager  thereof,  canceled  in  whole  or  in  part,  with 
intent  to  dispose  of  by  sale  or  gift,  or  to  circulate  the 
same,  or  with  intent  to  defraud  the  railroad  company,  or 
lessees  thereof,  or  any  other  person,  or  who,  with  like  in- 
tent to  defraud,  offers  for  sale,  or  in  payment  of  fare  on 
the  railroad  of  the  company,  such  ticket,  check,  order, 
coupon,  or  pass,  knowing  the  same  to  have  been  so  re- 
stored, in  whole  or  in  part,  is  punishable  by  imprison- 
ment in  the  county  jail,  not  exceeding  six  months,  or  by 
a  line  not  exceeding  one  thousand  dollars,  or  by  both  such 
Imprisonment  and  fine.  [Approved  March  30th,  in  effect 
July  1st,  1874.] 
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Intent  and  prevloasly  formed  design^  acting  together,  are  all  princi- 
paiB,  whether  present  or  not-^  Tex.  Ct.  App.  413;  7  id.  361. 

Subjects  of  larceny.— Every  kind  of  property  \^ch  has  an  intrinsic 
value,  however  small,  is  subject  of  larceny— 3  Hill,  194;  9  Car.  &  P.  319; 
as  a  box  of  matches— 45  Ala.  2^ :  or  a  piece  of  paper  on  which  a  void 
Instrument  is  written— Buss.  &  B.  G.  G.  181;  1  JDenison,  69;  a  coflin  in 
wlilch  a  body  is  interred— (>3  Ho.  208;  S.  C.  2  Am.  Gr.  B.  638;  iUu* 
minatinggas— 4Allen,  308;  intoxicatic^  liquors,  though  bought  to  sell 
illegally,  and  illegally  transported— 9  Grray,  139;  or  the  money  obtained 
by  its  illegal  sale— 10  Gush.  397 ;  articles  kept  and  used  for  gambling— 3 
w.  Ya.  685;  chandeliers,  and  it  is  immaterial  if  the  severing  and  carry- 
ing away  were  immediate  and  continuous,  are  subjects  of  larceny— 14 
Bush,  31. 

Mail  matter.— Money,  gold-dust,  or  any  other  valuables  sent  through 
the  mails,  are  subjects  of  larceny— Deady,  555;  2  Blatchf.  108;  3  Port. 
461.  It  is  not  larceny  at  common  law  to  take  another's  letter,  which 
has  no  value  and  does  not  import  any  property  in  possession— 6  Johns. 
103.  Under  the  act  making  it  an  offense  to  steal  the  mall,  etc.,  a  post- 
ofQce  may  be  a  desk,  trunk,  or  box,  carried  about  a  house,  or  from  one 
building  to  another— 2  Blatchf.  108;  and  a  post-offlce  clerk  m£ur  be 
liable  without  removing  the  letter  from  the  building— 2  Blatchf.  108. 
A  decoy  letter  Is  within  the  act— 2  Blatchf.  490.  The  act  applies  only 
where  the  letter  is  obtained  Avrongf ully  from  the  post-offlce  or  the 
carrier,  to  constitute  the  offense  of  opening,  secreting,  embezzling, 


or  destroying  a  letter— 2  Blatchf.  104 ;  but  if  the  letter  was  obtained  by 
an  agent,  wltn  the  consent  of  the  owner.  It  Is  larceny— (>  McLean,  598. 
Money,. gold-dust,  and  other  valuables,  are  subjects  of  larceny— Deady, 
655;  2  Blatchf.  108;  8  Fort.  461.  If  an  errand-boy  was  authorized  to  re- 
ceive the  letter,  and  receives  It,  he  is  not  guilty  of  embezzlement  under 
the  act— 1  Low.  304;  6  McLean,  598.  An  employ 6  has  no  special  prop- 
erty in  the  letters  which  will  prevent  his  stealing  from  bemg  larceny 
—3  McLean,  408;  8  Gox  G.  G.  491.    See  post,  §  505. 

The  intent.— The  taking  must  be  wrongful  and  fraudulent,  with  the 
Intent  to  permanently  deprive  the  owner  of  his  property— 1  McAll.  196; 
8  Port.  461;  63  Ala.  631;  2  111.  490;  67  N.  G.  60:  Tliach.  G.  G.  477;  86  Tex. 
875;  1  Port.  118;  9  Yerg.  397;  52  Ala.  441;  58  id.  381;  41  Gonn.  590;  S.  G. 
1  Am.  Gr.  B.  392;  Buss.  &  B.  G.  G.  292;  see  38  N.  J.  L.  176;  1  Am.  Gr.  B. 
398.  An  Intent  wholly  to  deprive  is  sufficient— 36  Tex.  375 ;  S.  G.  1  Green 
C.  B.  848;  without  advantage  or  gain  to  himself,  lucri  causa.  Is  not 
necessary— 28  Gal.  380:  35  Miss.  214;  10  Ala.  814;  52  Id.  441;  9  Gar.  &  P. 
345;  as  an  intent  to  destroythe  property  taken— 28  Gal.  380;  35  Miss. 
214;  17  Tex.  521;  52  Ala.  441:  In  effect  overruling  8  Port.  461;  or  where 
a  deed  was  given  for  examination  and  destroyed— Thach.  G.  G.  157 ;  or 
where  a  bank  officer  exhibited  to  defendant  his  note  to  examine,  and 
he  concealed  or  destroyed  it— 41  Gonn.  590;  S.  G.  1  Am.  Gr.  R.  392;  only 
injury  to  the  owner  need  be  sought— 52  Ala.  413.  That  the  taking  must 
be  animus  furandi,  or  as  lucri  causa— IS  Mo.  321 ;  8  Port.  461 ;  McAU. 
201;  2  Har.  (Del.)  529;  5  Gar.  &  P.524;  2 East, 685:  Mc All.  196;  55  Mo.  83; 
8.  G.  2  Green  G.  B.  613:  35  Mo.  229;  9  Id.  663.  The  Intent  to  deprive 
temporarily  is  sufficient— 38  N.  J.  L.  176;  1  Am.  Gr.  B.  398;  4  Dutch.  28. 
There  can  be  no  larceny  without  a  felonious  intent— 53  Ala.  631;  19  Me. 
249;  Law  B.  1  G.  G.  210;  id.  150;  it  is  the  essence  of  the  offense— 12  Nev. 
337;  55  Ala.  148.  So,  where  the  taking  was  open.  Innocence  will  be 
presumed— 53  Ala.  531;  8  Smedes  &  M.  401.  It  will  be  simply  trespass 
—58  Ala.  384;  8  Smedes  &  M.  401.  But  where  property  is  left  with  an- 
other through  inadvertence,  and  ho  conceals  it,  it  is  larceny— 17  Wend. 
460.  So,  throwing  goods  off  a  railroad  train  in  motion,  with  a  felonious 
Intent,  is  larceny— 41  Tex.  215;  S.  C.  1  Am.  Gr.  B.  423.  Secrecy  in  car- 
rying away,  any  attempt  at  concealment,  or  false  denial  of  possession, 
distlnguisnes  larceny  from  mere  trespass— 53  Ala.  381 ;  such  acts  are 
evidence  of  a  felonious  intent— 11  Fla.  295.  So,  taking  a  horse,  and 
concealing  it  to  obtain  a  reward,  or  until  the  owner  Is  induced  to  sell 
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it  at  a  sacilflce—ias  Mass.  163.  See  Besty's  Grim.  Law,  title  Las* 
OEirr. 

The  taUng.— There  most  be  an  actual  or  constraotiTe  taUnff ;  aa<t 
a  mere  looklDg  at  a  dead  hog  lying  in  a  comer  of  the  fence  and  covered 
with  leaves,  is  not  sufficient— 72  n.  G.  376;  or  the  mere  upsettinff  of  a 
barrel  of  turpentine  with  a  felonious  intent  is  not  a  taking— 65  n.  G. 
395.  Tbe  essence  of  the  offeuse  is,  that  the  property  be  taken  against 
the  will  of  the  owne]>-9  Yerg.  198;  id.  857:  Xaw  B.  1  G.  G.  164.  So,  if 
to  trap  a  man,  the  owner  leaves  his  property  exposed,  and,  through  an 
agent,  iacltes  the  thief  to  take  it,  it  is  not  larceny-55  6a.  391;  8.  G.  1 
Am.  Cr.  B.  415;  and  the  property  must  have  been  either  In  the  actual 
or  constructive  possession  of  the  owner— Law  B.  1  G.  G.  154.  The  theft 
need  not  necessarily  be  secret  and  without  knowledge  of  the  owner : 
it  may  be  done  by  deception,  artifice,  or  fraud— 41  Conn.  590;  8.  C.  1 
Am.  Cr.  B.  392;  53  N.  T.  111.  Violence  is  not  necessary,  as  fraud  may 
supply  its  place— 1  Pick.  375. 

The  asportation.— Asportation  and  intent  to  steal  are  necessary  ele- 
ments  of  the  crime— 47  Gal.  105.  There  must  be  a  severance  from  the 
possession  of  the  owner— 8  Port.  611;  as  by  enticing  cattle  by  placing 
food— 8  Port. 611;  30  Mo.  92;  or  by  leading— 15  Gal.  409;  30  Mo.  92;  or 
driving— 15  Gal.  409.  The  least  removal,  with  intent  to  steal,  is  suffl* 
cient— 20  Ohio  St.  5(^;  as  taking  money  from  where  the  owner  put  it, 
and  dropping  it  when  discovered— id.  The  thief  need  only  have  a 
momentarypossession— Goxe,(N.J.)439;  8  Port.  511;  65N.G.305.  Any 
change  in  site  enables  an  asportation  to  be  presumed— 1  Moody  G.  G. 
107 ;  Buss.  &  B.  G.  G.  387 ;  1  Craw.  &  D.  366 ;  Law  B.  1  C.  C.  315.  A  fraud- 
ulent  taking,  under  tbe  Texas  statute,  is  sufficient,  without  asporta- 
tion—32  Tex.  157;  3  Tex.  Gt.  App.  70;  6  id.  455. 

Taking  by  a. trick.— Where  property  was  obtained  by  trick  or  fraud, 
without  the  hitentlon  to  pay  for  it,  it  is  larceny— 12  Cox  C.  G.  260;  S. 
G.  1  Green  G.  B.  30;  or  with  the  intent  to  steal  it— 12  Cox  G.  G.  474;  S. 
G.  1  Green  G.  B.  154.  Obtainiug  property  by  personating  the  owner  is 
larceny— 12  Allen,  181;  121  Mass.  3Hf;  as  personating  the  owner  of  a 
watch  at  a  jeweler's,  paying  for  the  repair  and  taking  it  away— 12  Allen, 
181 ;  or  obtaining  a  parcel  from  a  carrier's  servant,  if  done  lucri  causa 
—1  Tex.  Gt.  App.  204;  where  a  bill  was  handed  inj;)ayment  for  a  less 
amount  and  the  whole  was  appropriated— 56  N.  Y.  3!)4:  16  111.  5U6;  or 
where  one  got  possession  of  his  own  note,  with  a  felonious  iutent— 41 
Conn.  590;  S.  G.  1  Am.  Cr.  B.  3:)2;  or  to  indorse  it,  and  carried  it  off— 1 
Denlo,  1  j:0  ;  or  where  a  shopman  put  clothes  in  the  hands  of  a  customer, 
who  carried  them  off— 5  Gray,  83:  64  Barb.  42ti;  or  where  one  took  a 
bond,  due  by  him,  to  examine  it,  and  destroyed  it— 10  Gratt.  758. 
Fraudulently  obtaining  money,  under  color  of  a  bet— Bu.ss.  &  B.  G.  C. 
413;  or  inducing  another  to  play  cards  and  winning  his  money  by  a 
trick— 6  Baxt.  (Tenn.)  522;  or  by  a  fraudulent  device,  as  the  "  five-cent 
trick,"  is  larceny— 3  Helsk.  53;  8.  G.  1  Green  G.  B.  356.  Obtaiiiln;? 
money  by  the  confidence  trick,  as,  where  one  of  two  confederates  per- 
suaded another  to  let  him  have  money  to  wager  on  dice,  promising  to 
pay  it  back  from  a  check  be  pretended  to  have,  and  the  other  coiiied- 
erate  won  the  money,  it  is  larceny  in  both  confederates— 67  N.  Y.  322; 
S.  G.  2  Am.  Cr.  B.  345.  A  person  may  be  convicted,  although  the  prop- 
erty was  obtained  by  connivance  with  a  servant  of  the  owner— 17 
Minn.  76. 

Obtaining jgoods  by  fraud.— Where  property  is  obtained  by  false 
pretenses,  a  felonious  Intent  Is  necessary  to  make  it  larceny— 4  Lei^li, 
689.  If  the  owner  parts  with  the  possession  merely,  and  not  the  titlo, 
Itislarceny— 124M!ass.325;  IPort.  118;  19  Tex.  326;  5  Tex.  Ct.  App.  122; 
as  where  a  magistrate  refused  to  return  property  taken  from  accused 
on  his  examination— 24  Md.  653;  or  wliere  a  person  left  his  property  in 
chaise  of  another,  who  converted  a  part  of  it— 1  Cold.  120:  or  where  a 
person  expects  that  the  same  thing  will  be  returned  to  him,  the  cou- 

PBir.  Code.— 18. 
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Tenion  may  be  larceny— 17  HI.  339;  48  id.  397;  41  N.  H.  533;  13  Gntt 
a03.  But  If  the  owner  is  deceived  into  parting  with  the  possession  and 
the  title  also,  it  is  not  larceny  but  false  pretenses— 6  Hun,  509;  5 
Hill,  294;  1  Fort.  118;  19  Tex.  826;  5  Tex.  Ct.  App.  122;  neither  the  tak- 
ing nor  the  conversion  is  f  elonioas-4>2  111.  127.  Where  the  goods  were 
transferred  so  as  to  create  any  trust  or  right  of  property,  the  indict- 
ment cannot  be  maintained— I  Port.  118;  1  Moody  G.  C.  160;  7  Cox  C.  C. 
104;  as  where  goods  are  delivered  on  credit— 4  Leigh,  689;  5  Hill,  294; 
8  Gowen,238;  1.)  Seig.  &  B.  93;  Buss.  &  B.  G.  G.  225;  9  Gar.  &  P.  741. 
See  1  Leach,  467;  2  id.  614;  1  Moody  G.  G.  119;  Leigh  ^!;  C.  61;  2  East  P. 
G.  678. 

Parting  with  goods  for  specific  purpose.— If  the  owner  parts  with 
the  property  for  a  particular  purpose,  and  the  receiver  v^th  fraud- 
ulent intent  converts  it,  it  is  larceny— 15  Serg.  &  B.  93;  2  Nott  &  McC. 
90;  12  Bush,  176.  8o,  where  money  was  delivered  to  a  man,  to  be  de- 
livered by  him  to  his  wife,  to  be  by  her  invested  in  stocks  for  the  use 
of  the  owner,  and  the  defendants  intended  to  convert  it  to  their  own 
use,  it  is  larceny  in  both— 55  Gal.  185;  but  if  the  owner  parts  with  and 

fives  possession  absolute  of  the  property,  it  is  embezzlement— 12  Bush, 
76;  15  Serg.  &  B.  93.  Fraudulently  obtaining  a  check  and  converting 
it  and  receiving  a  soldier's  discharge,  is  larceny  of  both— 103  Mass.  425. 
Inducing  a  person  to  consign  goods,  and  then  converting  them,  is 
larceny— 17  Hun,  396;  53  N.  Y.  Ill ;  4  Hun,  511;  12  Gox  G.  G.  269;  6  Bich. 
237 ;  24  Gratt.  563 ;  36  Miss.  593 ;  3  Parker.  590.  If  on  e  takes  possression  of 
his  own  certified  check  to  purchase  silver  therewith  for  the  bank,  and 
he  uses  the  check  for  his  own  purpose^,  it  is  larceny— 53  CaL  284.  In 
such  case,  the  check  remained  the  property  of  the  bank— id. 

Taking  by  owner.— A  man  cannot  be  convicted  for  taking  his  own 
property— 9  Gal.  250;  but  he  cannot  retake  stolen  property  by  a  breach 
of  the  peace— 50  Ala.  148;  S.  G.  1  Am.  Gr.  B.  57;  yet  a  man  maybe 
guUty  for  taking  his  own  property  from  a  bailee— 34  Gal.  671 ;  If  the  In- 
tent be  to  charge  bailee,  or  Impose  a  loss  on  him— 37  Gal.  51 ;  84  id.  671; 
16  id.  369;  10  Wend.  166;  HI  Mass.  892.  See  7  Tex.  Gt.  App.  659;  26  Ala. 
90.  If  the  general  owner  of  attached  property  takes  a  part  of  the 
property  to  defraud  attaching  creditors,  it  is  larceny— 111  Mass.  392. 
A  joint  owner,  or  tenant  in  common,  by  taking  the  whole  property 
out  of  the  hands  of  the  bailee,  is  liable— 26  Ala.  90;  29  id.  206;  T^Xex.  Gt. 
App.  27;  Buss  &  B.  478;  id.  470:  the  title  to  the  whole  is  in  the  tenant 
until  division  and  delivery— 66  111.  245;  29  Ark.  575.  See  50  Ala.  66;  55 
N.  H.  540;  7  Tex.  Ct.  App.  27. 

By  bailees.— Ball  is  the  giving  of  any  property  to  any  person  for  any 
purpose— 9  Low.  Can.  J.  247.  Bailees  under  this  section  are  bailees  to 
keep,  transport,  and  deliver— 8  Gal.  42.  They  may  be  indicted  for 
larceny  on  converting  the  property  to  their  own  use— 19  Gal.  601 ;  23  id. 
280.  It  is  larceny  to  use  any  bailment  or  agency  as  a  means  of  procur- 
ing possession  ofproperty  with  intent  at  the  time  to  fraudulently 
appropriate  it— 3  Heisk.  53;  S.  G.  1  Green  G.  B.  356.  Where  a  bailee 
obtains  possession  of  property  with  Intent  to  steal,  and  carries  out  bis 
intent,  he  is  guilty  of  larceny— 23  Cal.  280;  that  it  need  not  be  antmiM 
/urandt,  but  merely  a  fraudulent  conversion— see  82  Pa.  St.  472:  S.  C. 
2  Am.  G.  B.  862;  contra,  1  Kerr,  116.  The  chief  distinction  between 
larceny  and  embezzlement  is,  that  in  larceny  the  guilty  party  has.  and 
in  embezzlement  he  has  not,  possession  of  the  property  at  the  time  of 
the  commission  of  the  offense— 37  Cal.  53.  Ii  the  intent  to  steal  did 
not  exist  at  the  time  of  taking,  but  afterward,  it  is  embezzlement— 23 
Cal.  280.  .  v~-e. 

By  agent  or  servant- Where  property,  when  appropriated  by  a 
servant,  was  in  the  actual  or  constructive  possession  of  the  master,  it 
is  larceny  and  not  embezzlement— 99  Mass.  428;  63  N.  G.  556;  as,  a  serv- 
ant who  has  care  of  horses  in  a  stable,  who  may  be  convicted  of  stei^ 
ing  one  of  the  horses— 37  Gal.  51.    The  possession  of  the  servant*  in 
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such  cases.  Is  the  possession  of  the  master— 1  Denio,  120;  1  Bay,  242:  4 
Wash.  C.  C.  700.  A  servant,  who  has  only  the  custody  of  thegooas, 
and  converts  them,  is  guilty  of  larceny— 99  Mass.  428;  20  wis.  74; 
Iiaw  B.  1  C.  G.  295;  so,  where  corn  was  delivered  to  a  miller  to  be 
ground— 1  Pick.  375;  2  Up.  Can.  C.P.  288;  or  material  received  by  a 
mechanic,  if  a  part  is  converted  to  his  own  use,  it  is  larceny— 9  Gray, 
6.  So  where  a  constable  converts  the  proceeds  of  property  sold  by 
him  at  private  sale,  he  is  guilty  of  larceny— 02  III.  127;  S.  C.  2  Green  C. 

B.  561.  Embezzlement  by  agents  and  embezzlement  by  trustees  are 
distinct  offenses. 

Borrowing  and  hiring.— Where  a  bailee  obtains  possession  of  prop- 
erty, by  borrowing  or  liiring,  with  a  fraudulent  intent  to  convert  it,  it 
is  larceny— 35  Mo.  229;  otherwise  at  common  law— 20  Ala.  428;  so, 
where  a  person  borrowed  a  horse  with  felonious  intent— <>4  N.  C.  586; 
or,  where  he  hires  a  horse  and  absconds  with  it— 23  Up.  Can.  Q.  B.  120; 
4  Mo.  461;  7  Leigh,  752;  see  32  Vt.6ti9;  contra,  9  Yerg.  397;  or  trades 
it  off,  it  is  larceny— 36  Tex.  738.  It  is  larceuy,  although  he  did  not  sell 
or  dispose  of  it— 32  Vt.  569.  But  it  is  not  larceuy  unless  the  bailment 
was  to  redeliver  the  identical  chattel  or  money— 1  Fost.  &  F.  (i47 ;  2  id. 
14;  Leigh  &  C.  58;  when  it  will  be  obtaining  by  false  pretenses— 26 
Ohio  St.  15;  S.  C.  2  Am.  Cr.  R.  98. 

By  carrier.- A  carrier,  converting  part  of  the  goods  intrusted  to 
him,  is  jguilty  of  larceny— 4  Mass.  580;  8  id.  518;  Buss.  &  R.  C.  C.  337; 
or,  a  shipmaster  breaking  bulk  by  taking  casks  from  the  hold— Russ. 
&  R.  C.  C.  92;  7  Car.  A  P.  325:  so,  where  a  laborer,  hired  to  unload, 
takes  part  of  the  cargo— 1  Cush.  5;  taking  a  whole  package,  as  well  as 
a  part  of  it,  is  larceny — 4  Mass.  580.  A  carrier,  hired  to  cart  coals  to 
specified  persons,  who  sells  the  coal  and  appropriates  the  proceeds,  is 
guilty  of  lai-ceny- 10  Cox.  C.  C.  239;  14  Week.  R.  679.  The  wrongful 
taking  from  a  cauial-boat,  by  the  captain,  of  part  of  cargo,  is  larceny— 

By  clerk.— A  clerk  in  a  mercantile  house  has  a  qualified  and  limited 
possession  of  the  goods  as  to  strangers,  but,  as  against  his  principal,  he 
nas  neither  the  possession  nor  the  right  of  possession— 36  Tex.  353 ;  S. 

C.  1  Green  C.  R.  646.  So,  if  he  converts  a  bill  of  exchange,  it  is  larceny 
— 1  Low.  269;  3  Bos.  &  P.  596;  or,  where  he  feloniously  appropriates  a 
drjtf t— 6  Hun,  401 ;  or,  where  a  teller  of  a  bank  wrongfully  converts 
money  to  his  own  use,  which  he  abstracted  at  night— 116  Mass.  1 ;  or, 
where  a  salesman  abstracts  part  of  the  goods  and  converts  them— 8 
Leigh,  743;  26  Ind.  101;  2  Tyler,  352;  104  Mass.  548.  So  of  a  night-clerk 
of  a  store— 36  Tex.  353. 

485.    One  who  finds  lost  property,  under  circumstances 

which  give  him  knowledge  of  or  means  of  inquiry  as  to 

the  true  owner,  and  who  appropriates  such  property  to 

bis  own  use,  or  to  the  use  of  another  person  not  entitled 

thereto,  without  first  making  reasonable  and  just  efforts 

to  find  the  owner  and  restore  the  property  to  him,  is  guilty 

of  larceny. 

Lett  property.— Lost  property  is  subject  of  larceny— 08  Ala.  435; 
Bell's  0.  G.  22.   The  finder  of  lost  property  is  guilty  of  larceny,  where 


BL'auS;  ft  Cox  d'c.'sOO;  S.  c!  2  Lead,  d  C.  422;'  4  ^medes  &'m.  ^49; 
bat  see  1  Suurt.  ft  T.  226;  as,  where  a  number  of  watches  were  blown 


§§  486-7  LABCSNY.  208 

from  a  watchmaker's  window,  and  he  picks  one  up  and  conceals  it— 2 
Sneed,  285;  4  id.  357;  or,  tf  dropped  from  the  pocket  of  owner,  mid  he 
picked  it  up  and  appropriated  it— 20  Iowa,  2b7.  He  must  know  the 
owner  at  the  time  oi  the  finding,  or  the  goods  must  have  some  mark 
by  which  the  owner  could  be  ascertaiued--l  Hill,  94;  13  Oratt.  725:  14 
id.  635;  as,  where  a  name  is  written  on  a  check->»  Conn.  527 ;  2  McMull. 
502;  or,  one  drawn  to  a  particular  person— Jebb  G.  G.  9;  but  if  there 
be  no  marks  it  is  not  larceny— 1  111.  'J27 ;  1  Hill, 97 ;  18  Mo.  321 ;  14  Johns. 
293;  49  Iowa,  73;  5  Yerg.154;  6  IiL305;  14  Gratt.635;  2  Up.Gan.L.J. 
19;  Dears.  580:  1  Denlson,  387;  2  Car.  <fc  K.  831;  3  Cox  C.  G.  453:  2  Lead. 
G.  C.  34:  as,  where  a  pocket-book  has  no  mark- 1  Denlson,  387;  2  Car. 
<fc  K.  831 ;  3  Cox  G.  G.  453.  Where  the  owner  is  unknown  it  is  larceny, 
imless  he  is  wholly  unknown— €5  N.  G.  313.  Where  a  person  picks  up 
anything  when  heknows  that  he  can  immediately  find  the  owner,  but, 
instead  of  restoring  the  article,  appropriates  it,  it  is  larceny— 8  Car.  A 
P.  346;  or,  if  he  had  reasonable  ground  to  believe  that  he  can  find  the 
owner,  it  is  larceny— U  Alien,  548;  29  Ohio  8t.  184;  8.  G.  2  Am.  Cr.  B. 
337;  8  Cox  G.  C.  416;  Leigh  &  G.  1;  Dears.  402:  ti  Cox  G.  G.  415;  as,  in 
case  of  cotton  falling  from  a  train— 58  Ala.  38l;  or,  a  servant  finding 
bank-notes  in  her  master's  house— 8  Car.  &F.  176;  or,  jewelry  found 
in  the  owner's  garden— 1  Car.  &  K.  245;  or,  a  pocket-book  left  by  a  cns- 
tomer— 1  Humph.  228.  If  the  prisoner,  within  areasonable  time,  could 
have  found  the  owner,  whom  he  believed  he  could  find,  but  instead  of 
waiting  he  Immediately  converts  it  to  his  own  use.  It  is  larceny— 12 
Cox  C.  C.  102;  S.  C.  2  Green  C.  B.  37.  See  generall}',  19  Miss.  249;  see 
Civ.  Code,  §S  1864-1872,  and  Pol.  Code,  §§  313^^142. 

Right  to  appropriate.— The  finder  of  lost  goods  may  take  them  Into 
bis  possession,  if  done  without  a  felonious  intent,  and  no  subsequent 
felonious  intent  will  make  him  guilty— 116  Mass.  42;  22  Conn.  153;  3 
Dev.  473;  14  Johns.  293;  8  Jones,  (N.  C.)  399;  63  lud.  223;  14  id. 36;  57  id. 
102;  Law  B.  1  C.  G.  139;  11  Cox  C.  G.  103;  5  Up.  Can.  L.  J.  143;  Bell's  G. 
C.  27.  So  as  to  estrays— 63  Ind.  285;  id.  223 ;  12  Cox  G.  G.  489.  If  he  takes 
tbem  with  intent  to  appropriate  them,  really  believing  the  owner  can- 
not be  found,  it  is  not  isurceuy :  but  if  he  reasonably  believes  the  owner 
can  be  found,  it  is  larceny— 116  Mass.  42;  29  Ohio  St.  184;  58  Ala.  425;  2 
Car.  &  K.  831 ;  S.  C.  2  Lead.  G.  G.  409;  1  Denlson,  387;  3  Cox  G.  G.  453: 
2  Car.  ^k  K.  8;il ;  3  Cox  G.  G.  453 ;  1  Lewin,  251 ;  but  ii  the  intent  is  formed 
afterward,  even  though  he  knew  the  owner,  it  is  not  larceny— 1  Hill, 
46;  1  Humph.  228:  58  Ala.  425;  Mart.  <fc  Y.  226;  13  Gratt.757;  22  Conn. 
153:  18  Mo.  321;  14  Gratt.  636;  19  Mo.  253:  1  Parker  Cr.  B.  10;  8  id.  188; 
Bell's  C.  G.  34;  1  Lewin,  251;  3  Craw.  &  D..30. 

Of  articles  mislaid.— Placing  an  article  on  a  table,  neglecting,  or 
forgetting  it,  is  not  a  losing,  and  a  felonious  appropriation  of  it  Is  hir* 
ceny— 21  Ala.  240;  so,  where  one  left  his  pnrse,  uniDtentionally,  in  a 
stable— 4  Sneed,  357:  2  id.  285:  or  where  art*v  <es  are  left  in  a  venicle— 
2  East  P.  G.  664;  1  Leach,  413;  id.  415;  or  where  money  was  left  In  a 
bureau  sent  to  be  repaired— 2  Leach,  052:  or  to  be  sold— -7  Mees.  Sb  W. 
623;  or  where  a  ring  was  accidentally  left  in  a  wash-tuo- 83  Conn.  260; 
or  where  property  was,  by  inadvertence,  left  in  possession  of  another 
—17  Wend.  460:  21  Ala.  240;  or  where  a  horse  is  astray— 7  Tex.  Gt.  App. 
470:  21  Tex.  472;  28  Mo.  530;  1  Lewin,  195:  or  sheep;  out  not  If  driven 
off  by  mistake— 3  Parker  Or.  B.  129;  1  Haie  P.  G.  WI, 

486.  Larceny  is  divided  into  two  degrees,  the  first  of 
which  is  termed  grand  larceny;  the  second,  petit  larceny. 

See  ante,  S  484,  note. 

487.  Grand  larceny  is  larceny  committed  in  either  of 
the  following  cases : 
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1.  When  the  inroperty  taken  is  of  a  value  exceeding 
fifty  dollars. 

2.  When  the  property  is  taken  from  the  person  of  an- 
other. 

3.  When  the  property  taken  is  a  horse,  mare,  gelding, 
cow,  steer,  bull,  calf,  mule,  jack,  jenny,  goat,  sheep,  or 

hog. 

Grand  larceny— is  a  distinct  offense  from  burglary— 29  Gal.  G22;  and 
Is  not  subject  to  the  doctrine  of  merger— 48  Ala.  684;  S.  C.  2  Green  C. 
B.  637;  29  Ala.  62:  36  Ind.  286;  37  Ala.  134.  Larceny  is  included  In  rob- 
bery, and,  on  a  charge  of  robbery,  the  Jury  may  convict  of  burglary— 
53  C;aL  59.  It  Is  competent  for  the  Legislature  to  declare  that  larceny 
of  specific  property  shall  be  grand  larceny— 39  Cal.  4U6.  Whero'there 
is  cue  continuing  transaction,  the  defendant  may  be  convicted  of 
grand  larceny  for  the  final  carrying  away, though  there  be  several  dis- 
tinct asportations ;  but  the  mere  retention  of  the  fruits  of  several  petit 
larcenies  will  not  make  him  guilty  of  grand  larceny— 53  Miss.  407.  See 
ante,  §  484.  note. 

JSvbtL  1.  Value.— The  value  of  an  article  is  what  it  will  fetch  in  open 
market— 68  Mo.  208;  S.  C.  2  Am.  Cr.  B.  638.  The  Lejrislaturo  may  de- 
clare the  larceny  of  specific  property  designated  shalTbe  deemed  nand 
larceny,  without  regard  to  its  value— 39  Cal.  405.  Value  is  material  only 
when  the  offense  is  graded  by  it— 1  Ga.  573;  but  some  value  is  neces- 
sary—40  id.  229:  as  to  the  owner,  but  not  necessarily  as  to  others— 
Charlt.  B.  M.  518.  The  allegation  of  value  is  sufficient,  if  it  is  as  cer- 
tain as  the  language  of  the  statute— 9  Cal.  236. 

JSubd.  2.  Larceny  from  the  person.- Simple  larcenv,  and  larceny 
from  thei>erson,  are  distinct  offenses— 54  6a.  184;  S.  C.  1  Am.  Cr.  B. 
426.  It  is  sufficient  if  there  be  an  intent  to  appropriate,  though  the 
owner  is  not  dissenting— 3  Cush.  235;  and  in  picking  a  pocket,  actual 
asportation  is  not  essential— 99  Mass.  431:  so  thrusting  the  hand  Into 
one's  pocket,  seizing  a  pocket-book  and  lifting  It  about  three  inches 
from  the  bottom  of  the  pocket,  is  sufficient— 50  N.  Y.  518;  42  Tex.  301 ; 
S.  G.  1  Am.  Cr.  B.  424:  and  see  99  Mass.  431 ;  or  taking  a  watch  from  the 
pocket,  though  the  chain  catches  and  prevents  its  asportation— 1  Up. 
Can.  L.  J.  16;  Dears.  621.  There  can  be  an  attempt  to  commit  an  act 
only  when  there  is  such  a  beginning  as,  if  uninterrupted,  would  end 
in  completion— Leigh  A  C.  471 :  9  Cox  G.  C.  497;  S.  C.  2  Lead.  C.  C.  478. 
The  criterion  which  distinguishes  robbery  from  larceny,  is  the  vio- 
lence ;  there  can  be  no  larceny  with  violence— 12  Ga.  293 ;  and  snatching 
money  out  of  a  person's  hand  is  larceny  and  not  robbery— 35  Ind.  4ti0; 
24  Gratt.  555.    See  ante,  S  211,  and  note. 

Subd.  3.  Larceny  of  animals.— Any  one  who  shall  steal,  etc.,  la 

Eiilty  of  grand  larceny— 39  Cal.  406.  Domestic  animals  are  subjects  of 
rceny-«8  Ga.  200;  28  Mo.  630;  3  Parker  Cr.  B.  129;  8  Gray,  497.  So  of 
the  carcass  of  an  animal  killed  with  intent  to  steal  it— 55  Ala.  138. 
"Cattle"  includes  a  bull  yearling— 45 Tex.  1;  and  "cow"  includes  a 
heifer— 49  Cal.  70;  so  a  steer  is  an  animal  of  the  *'cow"  kind— 55  Ala. 
150.  The  term  "  yearling  "  may  apply  to  any  animal  a  year  old— 55  Ala. 
142.  Hogs  are  subjects  of  larceny— 24  Ga.  4:.'7 ;  26  id.  633 ;  28  id.  254 ;  and 
a  pig  is  a  hog,  within  the  statute-53  Ala.  29;  60  id.  60.  The  theft  of  a 
'* gelding"  is  the  theft  of  a  particular  kind  of  property— 1  Tex.  Ct. 
App.  298;  and  a  horse  cannot  be  construed  to  include  a  gelding  or  a 
mare,  etc.- 3  Tex.  Ct.  App.  240.  Where  a  party  obtainetia  horse  by 
false  pretenses  from  a  bailee,  he  is  guilty  of  larceuy  as  to  the  owner  of 
the  horse— 12  Cox  C.  C.  598;  S.  C.  2  Green  C.  B.  16.  Poultry  and  pea- 
fowls, their  young,  and  their  eggs,  are  subjects  of  larceny— 8  Gray,  497 ; 
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and  partrldffeff  hatched  and  raised  hy  a  domestic  hen— Law  R.  1 G.  C. 
158;  10  Cox  C.  C.  23:  and  bees  in  possession  of  their  owners— 5  Blatcbf . 
498;  23  Gratt.  941;  S.  G.  2  Green,  658.  At  common  law,  wild  animals 
are  not  subjects  of  larceny— 5  N.  H.  203 ;  but  may  become  such  by  l)e- 
ing  Icilled  or  confined— 65  N.  C.  315;  2  Buss.  Gr.  83;  1  Hale  P.  G.  511:  1 
Hawk.  P.  G.  ch.  33,  §  41 ;  4  Bl.  Com.  235.  So,  doves  and  pigeons  in  the 
cote  are  subjects  of  larceny— 9  Rich.  15;  or  fish  in  a  tank,  or  confined, 
or  dead— 78  N.  G.  481;  2  Russ.  1199;  or  deer  in  a  park,  or  hare  In  a  war- 
ren—2  Russ.  Gr.  73;  or  oysters  in  the  bed— 2  Bish.  G.  L.  6th  ed.  §$  773, 
775;  but  a  sable  caught  in  a  trap  In  the  woods,  is  not  a  subject  of  lar- 
ceny. 

488.  Larceny  in  other  cases  is  petit  larceny. 
See  ante,  §  484,  note. 

489.  Grand  larceny  is  punishable  by  imprisonment  in 
the  State  prison  for  not  less  than  one  nor  more  than  ten 

years. 

Oattle-stealing  is  felony  in  Georgia-58  Ga.  491;  and  in  Texas  the 
theft  of  certain  animals  under  the  value  of  twenty  dollars  is  a  felony— 
1  Tex.  Gt.  App.  628.  In  Tennessee  horse-stealing  is  a  capital  ofl^ense— 3 
Heisk.  452;  S.  G.  1  Green  G.  R.  354.  If  the  character  of  the  property 
stolen  be  charged  in  the  indictment,  and  the  thief  offer  to  return  it, 
it  will  not  mitigate  the  punishment— 2  Tex.  Ct.  App.  148;  see  5  Gal. 
356.    See  ante,  §f  460, 484.  notes. 

Connected  with  adultery.— It  is  a  felony  for  a  man  running  away 
with  another  man!8  wife  to  take  his  goods,  though  with  the  consent  of 
the  wife— 6  Co  wen,  672 ;  43  N.  Y.  503 ;  2  Lans.  370 : 1  Denio,  549.  An  adul- 
terer stealing  jointly  with  the  wife  is  guilty  of  larceny— 6  Cowen,  5?2;  1 
Denio,  549;  f  Moody  G.  G.  243;  S.  G.  2Xead.  G.  G.  361.  An  intention  to 
commit  adultery  is  snfacient— Gar.  &  M.  112;  Bell,  95;  7  Cox  G.  G.  1 ;  10 
id.  50.  So  an  adulterer  may  be  guilty  of  receiving  stolen  property- 
Leigh  &  G.  240 ;  but  he  is  not  guilty  if  he  merely  assist  the  adulteress  in 
carrying  away  necessary  wearing  apparel— Dears.  &  B.  187.   Where  a 

Earty  eloped  with  a  man's  wife,  taking  her  husband's  pony,  cart,  and 
arness,  which  he  sold,  retaining  part  of  the  proceeds,  he  was  guilty 
oflarceny- 12GoxC.G.  19;  S.G.2  GreenG.R.31:  6GoxO.C.876;  S.G.2 
LeadC.  0.362;  but  he  cannot  be  convicted  without  proof  of  his  hav- 
ing taken  part  in  the  asportation  or  in  spending  the  sum  stolen— 12 
Coz  G.  G.  627 ;  S.  C.  2  Green  G.  R.  32. 

490.  Petit  larceny  is  punishable  by  fine  not  exceeding 
five  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  not  exceeding  six  months,  or  both. 

Second  offense.— A  statute  providing  that  a  second  conviction  for 
petit  larceny  makes  one  guilty  of  felony  is  not  obnoxious  to  the  Con- 
stitution—45  Gal.  432;  43  Mass.  413;  3  Gratt.  738.  Petit  larceny  is  de- 
clared a  felony  by  the  laws  of  Indiana— 63  Ind.  376.  See  ante^  Oonsti- 
tutionalPbovibions,  art.  1,  c  16. 

491.  Dogs  are  property,  and  of  the  value  of  one  dol- 
lar each,  within  the  meaning  of  the  terms  **  property  "  and 
''  value,"  as  used  in  this  chapter. 

Dogs.— At  common  law  dogs  are  not  subjects  of  larceny— 26  Ohio  St. 
400;  S.  G.  2  Am.  Gr.  R.  338;  81  N.  G.  527;  48  Ala.  161 ;  5  Up.  Can.  li.  J. 
143;  4  Bl.  Com.  236;  iHale  P.  G.  512;  nor  in  New  York,  except  when 
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subject  to  taxation— 1  Parker  Cr.  B.  998;  4  id.  386.   See  pottt  Halioi- 
ous  Mischief,  %  597. 

492.  If  the  thing  stolen  consists  of  any  eyidence  of 
debt,  or  other  written  instrument,  the  amount  of  money 
due  thereupon,  or  secured  to  be  paid  thereby,  and  re- 
maining unsatisfied,  or  which  in  any  contingency  might 
be  collected  thereon,  or  the  value  of  the  property  the 
title  to  which  is  shown  thereby,  or  the  sum  which  might 
be  recovered  in  the  absence  thereof,  is  the  value  of  the 
thing  stolen. 

At  common  law,  cboses  in  action,  bonds,  bills,  or  notes,  or  otber 
evidences  of  debt,  are  not  deemed  sublectspf  larceny— 5  Mason,  358;  5 
How.  (Miss.)  33;  1  Nott  &  McC.  91 ;  6  John^.  103:  8  Coke,  33;  1  Leach, 
468;  unless  they  be  valid  imd  subsisting  securities— 1  Fort.  118;  see  3 
Up.  Can.  Q.  B.  O.  8. 341:  but  the  statute  puts  them  on  the  same  foot- 
ing as  the  money  intended  to  be  secured— 3  Brev.  196.  So  bank-notes 
and  United  States  treasury-notes  are  goods  and  chattels— 5  Ark.  513; 
39  Ala.  691;  5  Mason,  553;  8  Mo.  283;  4  Tex.  Ct.  App.  99;  1  Moody  C. 
C.  218;  2  Leach,  1090;  4  Bos.  &  P.  1;  2  Leach,  958:  Kuss.  Ai  B.  C.  C.  67: 
c<m/ra,  2  Cranch  C.  C.  469;  id.  133;  see  1  Fort.  33;  1  How.  (Miss.)  262. 
Coupons  on  State  bonds— 7  Baxt.  (Tenn.)  22;  certificates  of  stock,  as 
railway  script— 2  Up.  Can.  L.  J.  59;  a  check  and  a  soldier's  discharge— 
103  Mass.  425;  a  receipt  or  release— 2  Brev.  96;  3  Hill,  194 ;  but,  if  taken 


before  delivery,  it  is  not  larceny— 4  Denlo,  380.   So^  accountable  re- 
or  - 

redeemed  bank-bills  in  possession  of  bank  agent— 10  Cush.  397.  Records 


ceii)ts  for  money  or  for_property  ln_ store,  and  shipping  receipts,  are 

3eny— 4 

-bills  in] 

realty  a 
Strange,  1133;  S.  C.  1  Lead.  C.  G.  543;  1  Leach,  12;  see  1  Hale  F.  C.  510; 


2  East  F.  C.  596;  4  Bl.  Com.  234. 

493.  If  the  thing  stolen  is  any  ticket  or  other  paper  or 
writing  entitling  or  purporting  to  entitle  the  holder  or 
proprietor  thereof  to  a  passage  upon  any  railroad  or  ves- 
sel or  other  public  conveyance,  the  price  at  which  tickets 
entitling  a  person  to  a  like  passage  are  usually  sold  by  the 
proprietors  of  such  conveyance  is  the  value  of  such  ticket, 
paper,  or  writing. 

494.  All  the  provisions  of  this  chapter  apply  where 
the  property  taken  is  an  instrument  for  the  payment  of 
money,  evidence  of  debt,  public  security,  or  passage  ticket, 
completed  and  ready  to  be  issued  or  delivered,  although 
the  same  has  never  been  issued  or  delivered  by  the  mak- 
ers thereof  to  any  person  as  a  purchaser  or  owner. 

499.  The  provisions  of  this  chapter  apply  where  the 
thing  taken  is  any  fixture  or  part  of  the  realty,  and  is  sev- 
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eied  at  the  tima  of  the  taking,  in  the  same  maaii 
the  tbtng  had  been  seTered  b;  another  person  a 
pieviouB  time. 

Fnparty  sbtoiIus  of  the  nalty. — At  common  lav  things  wb 
of  (lie  reMtr.and  aia  pan  oE  the  rieeboM,  are  not  eablects  o 
— lIIalaF.C.ftlDi4BL  Com.Ssl(SEiatr.C.S(ll.  Itae  niio 
RHiljttoiiKbtliiiHiaaneonlrcoiiaaactiTeljraniieieil.aa  tn 
in  uuKblDe^^^oS^mi^k^  Id  a  look  «I  a  d  mr-»  BU 
wBMSSnSi'M^uSrar^n^.'a^lBg.  clra^naflefdi: 
MMrcHoMI  BalL  Mt;  lecardlna  <tf  Wdb-»  Ala.  He.  i 
ontsMiiduUE  crape  are  part  ultiiemUT,  thorns  aublecU  ol 

-M Ala. SIS.  aoajHH^vn.en. 


IiBTomr  &D1Z1  honse.— A  peraon  may  Ew  gnUCy  of  larceny  from  a 
bonse.  altboueh  (he  ortelDal  eDtrr  was  not  feloolaus,  or  wltb  luunt  to 
steal— 10  Gtbtni;  i4BuBh,z33.  The  enicy  most  haf a  boon  acMuat  tbe 
omter's  oousent.  unlesa  crime  wu  medltateU  M  tbe  time  of  (lie  entrr— 
eAla.8W.  InHasaacbDsens.boiutbnakl^iTltlilncenttixteal.aDd 
■te«lliigln>dnallbu4ioiiae,B»dUtlDoto»Ove^^neK.I.    Tbeieli 

gTeiM  no  speoUoMteoae  itf  tlictt  fram  a  bonis-t  fei.  Ct.  i^p.  4>!. 
UnodiiclDdedlabinslaty— nOiLfH.  unanrlHuaahaiuemay 
lie  Mwnnritladlaany  bonae.  whsthar  wittln  BianiftllM  or  oot-M  Oa. 
MSI  sHOu i  Ohatlt. B.  It  H :  BO  thrawluK aCiooWfrnu  a  train  III 
niatlDiiMlliataloiil<>iialnteiitlalaKenT^Tai.lU;  B.O.TAin.Cr. 
B.4I).  Bteallsspropertr  Iuui(lDvaiitnaa  BBtenOoorli  simple  lai" 
eair,aDdiM>tlarcen]rtromaIiiKne— ltTez.UB;  8. 0. 1  Am.  Or.  B.  4M! 
nornateelliigelotheafroiiitboralUiigotaplHaia  IDAlfcW>i  nor  eo(- 
tonfiiHD*nMle7-w*rDot*ulea«snlHniw--Maa.SI8i  B.ClAm.Cr. 
K.ttt.   8taUi]KinoD«rtnnntbetraiilCoIi^ellair4i)deTVliUelieU 

—  H-L commltMdlarceDyaadOireirtheBtiilen  property  out 

1. , .-. — .,  ,j  n^beliil— Eirdi*  M.  C.  C. 

bauif a  banse— 3  dtay,  wo. 


y  reeti«iiif(lt  Is 


ai.  AviieGuiaotsCeaJ7ramh^''Eu9buiifi 

496.  Every  person  who  for  his  own  gain,  or  to  pre- 
vent tbe  owner  from  again  possessing  hia  property,  buys 
or  leceiTss  any  peTSonal  property,  knowioK  tbe  game  to 
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havs  been  stolen,  ia  punlshalile  by  impilAoumeat  la  the 
State  prison  not  exceeding  five  yeara,  or  in  the  connty 
jail  not  exceeding  aismostlis,  or  by  both;  and  it  shall  lie 
preaumptiya  evidence  that  such  propeity  waa  stolen,  if 
the  same  conaiata  of  jewelry,  silTer,  or  plated  warB,  or 
articles  of  peraonal  ornament,  if  purcliased.  or  received 
from  B.  person  under  the  age  of  eighteen,  anleas  aaid  prop- 
erty la  aold  by  said  minor  at  a  iized  place  of  business  car- 
ried on  by  said  minor  or  his  employer.  [In  effect  Febra- 
ary  28th,  1874.] 

OSbnae  eenerallr.— A  parCr  vba  waa  not  preienc  at  tbe  tbeft.  but 
aobsequently.irlthitiillty  knowledge,  recelwd  »ua  aided  In  lbs  dU- 
posalol  tbegoods,  uuotftnaGceaaorybi  ilia  UKft,  but  Is  llabLoaArO' 
celTei^-W  cal.  DM;  41  <3a.  231 ;  sa  OtalD  St.  IMi  I  OrMn  C.  R.  KH.  IC  la 
a  BubBtaiitlfa  crime— US  Hub.  1;  W  U.  *3S|  1H  Id.eWi  and  be  mar 

baDTouGliteiluprUieliial— iCmm.iai.  IftaaniMlTalli ' — '--- 

aliTtliatlilef  IndurylnBthsinoCibaUBUIltraincelve: 


iTtlia  tUef  In  carrying  them  ol,  ba  u  Biditr  < 
C.  1  OreuD  O.  B.  KS.  Betelvaiii  at  tlis  a 
om  several  panlel.  coniUtDtes  NTOaLoSHii 


, .— NTBiaLolIHuM— 1  iilus.  iMi  a  mil. 

19I.  Tlte  pnAnnT  mint  be  of  HmiB  TMiie.Iiowaver  amall— 41  Conn. 
NOi  SBin,ll/t_M«nn,lUl.(81IO.S8:  Cll>nt.K.X.iilSi  Uttrt-IIS; 
4B)cli.H>:  n?m.lM:  11  j(B.9Di  llbH.lU.  A  natnta  wUcii  pra- 
blltiu  unrlngi  tMnlauns.  or  antns  In  tbe  coneeilmeiit  of  naln 
gooda,  ipeelBei  fonr  dliiliiat  oIlniHt-O  Ala.  SU.  Bq,  eauEoaUng 
stolen  proper^,  with  RidUT  knowledDs,  la  a  gnMe  01  the  oBeato  a 
Tei.Ct.App.%(;  ld.S£nnOIUo,l?laaiiit8deme>nor-33  01ilDSt. 
130;  B.C.  f Green C.B.B3I.   rtwaain^—— - '-"■ —' ■— 


. Jed  br  tbs  atatute  to  pnuL_ 

-Jtbe  linpoulble  to  IdentUy  tbe  tbiet,  a«  In 

casesoIpigfeBslonalrecerTers— 43Ciil.l9;i  eo.pFrsaniiceelvlug  stolen 

SDodB  da  not  thereby  become  anlltf  of  Itu'ceny~-21  Cal.  14,  See  3 
trob,  273.  Tbe  cumtnon-law  oaenee  Is  enlareed  by  making  tlis  re- 
ceiver eqoaUy  gnlUr  >a  tbe  tblef-l  Hlcb.  423. 

FropertT  mDM  have  bean  atolen.— ItmnitluTe  beea  nolen  before 
a  receiver  can  be  convicted— U  fla.  3DB;  (13  Ind.  37«;  1  Btrob.  3M:  lea 
BOray.K!  7W.M!  1  Up.Can.L.  J.M;  6Car.  *P.S*);  LawB.  1  6.  O. 
OTfl  i  and  tbe  ■tealliw  mnsC  have  been  done  by  some  other  neraoD-4 
atrob.  MO;  13  IredTSSi  31  Ho.  Mj  a  Car.  &  F.  i!a;  s  Id.  «M;  bnt  bbd  a 
GoxC.C.iM. 


BeoelTliiE.— Tbe  property  m 


lief  leeeltlng  fntn  ■  fint  tbiet 


taaiecelvliig— lCw.«^.TM.  DnMuOieowiterliuniaaiedposaei- 
■kmprevlaiiatoblirecelirliKjlnpartr  miiMtMMTeUieKaoaa.  and 
Udladlapotiu  ot  thm-SFbaL  S.^  U  nffielmt  U  t&  receliei 
IiBTs  cranrol «  flmguoaa,  ■miniafl  pnimrton  it  not  »»ceg»ary-  '" 
I<»ra,lUi  OtaatS.  CTirir  aOos  C.  o'iH;M-Hl:  3  Ov.  A  K.  KB; 
Dculson.iTi  ue  It  lowBiIU.  BntaposMulan  oCcoBunodillea 
cliuteiltar  tin  Bioleii  nodi  Is  nol  a  poraesaloa  of  tbe  loods— 3  8a' 

Soleiit^-S  lUirmf  SBlackl.  38. 


poraeoloa  of  tbeioo^— 3  Saw;. 

fniDduleiit— 1  PBiter 


, -J  Honipli.  GS.  It  IS  snOlcleDt 

irboMcelveatliesoodsasafrleaaifacttothe  tElef,  or  to  siieiter  or 
nccoDunodateblin— llTUsu.  Hi;  my.c.is;  eeeBCar.  *  P.  SMi  Id. 
i;j;  as.  where  apauenger  allowed  n  trunk  o(  scolen  goods  Co  ps«  u 
part  of  hia  luegwe— I  Const.  8.  C.  2;l.   An  Intent  to  aecrete  clia  good* 

497,  Every  person  who.  In  BQotber  State  or  conatry, 
steals  tbe  property  o(  aoother,  or  leceives  such  property 
knowing  it  to  have  been  stolen,  and  bringa  the  same  Into 
this  State,  may  ba  convtcted  and  punlsbed  In  tbe  same 
manner  aa  if  Bucb  larceny  or  teceiving  had  been  com- 
mitted in  this  SUte. 


LlahllitT  of  nctinit.-^  party  may  be  gnllty  ai  a  nselTor  In  a 
county  otlier  Uisn  wbere  llie  proi^enj'  wu  stolen— 40  Cal.  HO;  or  a 
State  oUier  ttiau  where  It  n-tiB  atolBQ—::  Maea.  H;  tSUe.BWj  botnotlt 
stolen  abroad,  imder  the  conunan  law— 1  Cox  C.  C.  307. 


I 


215  LABCBKY.  §§  498-501, 

498.  Every  person  who,  with  intent  to  injure  or  de- 
frand,  makes  or  causes  to  be  made  any  pipe,  tube,  or 
other  instrument,  and  connects  the  same,  or  causes  it  to 
be  connected,  with  any  main,  service-pipe,  or  other  pipe 
for  conducting  or  supplying  iUnminating  gas,  in  such 
manner  as  to  supply  illuminating  gas  to  any  burner  or 
orifice,  by  or  at  which  illuminating  gas  is  consumed, 
around  or  without  passing  through  the  meter  provided  for 
the  measuring  and  registering  the  quantity  consumed, 
or  in  any  other  manner  so  as  to  evade  payment  therefor, 
and  every  person  who,  with  like  intent,  injures  or  alters 
any  gas  meter  or  obstructs  its  action,  is  guilty  of  a  misde- 
meanor. 

A  person  secretly  appropriating  gas  by  severing  a  portion  In  a  serr* 
Ice  pipe  of  the  company  is  guilty  of  larceny— 4  Allen,  308;  6  Cox  C.  C. 
213. 

See  6  Cox  C.  C.  213.  • 

499.  Every  person  who,  with  intent  to  injure  or  de- 
fraud, connects,  or  causes  to  be  connected,  any  pipe,  tube, 
or  other  instrument,  with  any  main,  service-pipe,  or  other 
pipe,  or  conduit,  or  flume  for  conducting  water,  for  the 
purpose  of  taking  water  from  such  main,  service-pipe, 
conduit,  or  flume,  without  the  knowledge  of  the  owner 
thereof,  and  with  intent  to  evade  payment  therefor,  is 
guilty  of  a  misdemeanor. 

500.  Every  person  who,  in  the  -city  and  county  of  San 
Francisco,  saves  from  Are,  or  from  a  building  endangered 
by  fire,  any  property,  and  for  two  days  thereafter  cor- 
ruptly neglects  to  notify  the  owner  or  fire  marshal  there- 
of, is  punishable  by  imprisonment  in  the  State  prison  for 
not  less  than  one  nor  more  than  ten  years. 

See  Pol.  Code,  $  3343. 

501.  Every  person*  who  purchases  or  receives  in 
pledge,  or  by  way  of  mortgage,  from  any  person  un- 
der the  age  of  sixteen  years,  any  junk,  metal,  me- 
chanical tools,  or  implements,  is  guilty  of  a  misdemean* 

or. 
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loos  three  handled  and  thlity^ias,  thiee 
1  forty-tno,  and  tbiee  bnndied  and  f<atj- 
Pkhal  Coqb  are  applicable  to  perooiiB  can;- 
>nsiiiBss  of  JDnk  dealecs,  and  apply  to  their 
o[  pncobase  and  sale,  as  well  as  to  those  of 
rtgage. 
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CHAPTER  VI. 

BMBEZZLEMBITT. 

S  503.  ''Embezzlement"  defined. 

IS  504.  When  officer,  etc.,  guilty  of  embezzlement. 

S  505.  Carrier,  when  guilty  of  embezzlement. 

i  S  506.  When  trustee,  banker,  etc.,  guilty  of  embezzlement. 

[  §  507.  When  bailee,  tenant,  or  lodger  guilty  of  embezzlement. 

^  S  506.  When  clerk,  s^ent,  or  servant  guilty  of  embezzlement. 

*  §  509.  Distinct  act  of  taking. 

\  S  510.  Evidence  of  debt  undelivered  a  subject  of  embezzlement. 

I  §  511.  Claim  of  title  a  ground  of  defense. 

I  S  512.  Intent  to  restore  the  property  is  no  defense. 

f  S  513.  Actual  restoration  a  ground  for  mitigation  of  punishment. 

§  514.  Punishment  for  embezzlement. 

503.    iEmbezzlement  is  the  fraudulent  appropriation  of 

property  by  a  person  to  whom  it  has  been  intrusted. 

See  ante,  §§  211, 425, 484,  and  notes. 

Embezzlement.— The  fraudulent  appropriation  of  the  property  of 
another  by  one  to  whom  it  has  been  intrusted,  is  embezzlement— 37 
Iowa,  404;  3  Parker  Cr.  R.  579;  7  Tex.  Ct.  App.  418;  4  Up.  Can.  L.  J.  183: 
so,  when  property  is  voluntarily  deliverea  to  a  person,  who  has  not 
generally  the  care  of  his  employer's  property,  and  he  converts  it— 3 
Greene,  (Iowa,)  67 ;  65  N.  0. 317.  It  Imports  the  reception  of  money  be- 
longing to  a  master  or  employer,  and  a  fraudulent  appropriation  before 
it  reacnes  his  hands— 10  Up.  Can.  C.  P.  1 17.  It  was  not  an  offense  known 
at  common  law— 4  Up.  Can.  L.  J.  184;  but  is  purely  a  statutory  offense 
—31  Cal.  108;  and  nothlngwhlch was  larceny  atcommonlawislncluded 
in  it— 81  ni.  599;  S.  C.  2  Am.  Cr.  B.  114.  The  statute  intends  to  punish 
acts  which  before  were  not  punishable— 28  Ind.  321;  7  Tex.  Ct.  App. 
419.  The  statute  of  California  was  framed  to  comprehend  those  cases 
in  which  property  is  intrusted  to  clerks,  servants,  etc.,  by  or  for  their 
masters,  employers,  etc.— 37  Cal.  51:  and  the  fraudulent  conversion 
may  be  effected  in  any  manner— 7  Tex.  Ct.  App.  418.  The  statute  Is 
made  applicable  to  attorneys  who  fraudulently  convert  their  client's 
property— 4  Tex.  Ct.  App.  763;  the  embezzlement  of  several  articles  at 
the  same  time  being  a  separate  embezzlement  of  each— 100  Mass.  1. 
Where  a  person  is  induced  by  fraud  to  part  with  the  title,  it  is  embez- 
zlement and  not  larceny— 65  Ind.  321;  17  111.  339;  43  id.  397;  5  Gray,  83. 
See  ante,  S  484. 

The  property.— The  property  must  be  the  property  of  other  than 
the  defendant-'2  Met.  343;  11  Met.  64;  107  Mass.  221;  2  Lewin,256.  A 
qualified  ownership  is  sufacient  as  right  of  possession  and  control— 7 
Tex.  Ct.  App.  418. 

Intent.— The  fraudulent  intent  is  to  be  determined  from  the  evi- 
dence—7  Peters,  138;  and  it  may  be  inferred  from  the  facts,  as 

Pen.  Code.— 19. 


t 

* 


504.  Every  officer  of  this  State,  or  of  any  county,  city, 
city  aad  county,  or  other  municipal  corporation  or  subdi- 
vision thereof,  and  every  deputy,  clerk,  or  Servant  of 
any  such  officer,  and  evet-y  officer,  director,  trustee,  clerk, 
servant,  or  agent  of  any  association,  society,  or  corpora- 
tion, (public  or  private)  who  fraudulently  appropriates  to 
any  use  or  purposa  not  in  the  due  and  lawful  execution 
of  bis  trust,  any  property  wbicb  be  bas  in  his  possession 
or  under  hia  control  by  virtue  of  his  trust,  or  secretes  It 
with  a  frandulant  intent  to  appropriate  it  to  such  nse  or 
purposa,  is  guilty  of  embezzlement.  [In  effect  April  6tb, 
1880.] 

Gorporata  bodr, — A  statuCe  ■ffalnat  i 
rate  liodr  In  this  Slate,  does  nol  iDclu< 
Rlthout  suUiorlC;  or  law—U  Gn.  SM:  t 
bBDkcssbler  mlsBppUeil  tbetuudsota „ 

374;  S.C.S Green  C.  B. ill.    SeeanK, S4:4, aDdnolOi  nadpau.iiU. 

505.  Brery  carrier  or  other  person  having  imder  bia 
control  personal  property  for  tbe  purpose  of  transporta- 
tion for  hire,  wlio  fraudulently  appropriates  it  to  any  use 
or  purpose,  inconsistent  with  the  safe-keeping  of  Such 
property  and  its  transportation  according  to  bis  trust,  is 
guilty  of  embezzlement,  whether  he  has  broken  the  p&ck* 
age  in  which  such  property  is  contained,  or  has  otherwise 
separated  the  items  thereof,  or  not. 


r 
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carried  to  the  post^fflce,  he  is  guilty  of  embezzXement— 15  Wend.  581 ; 
but  where  A.  Intrusted  B.  with  money  to  count,  and  B.  walked  away 
with  it,  it  was  not  embezzlement— 97  l&ass.  584. 

506.  Every  trustee,  banker,  merchant,  broker,  attor- 
ney, agent,  assignee  in  trust,  executor,  administrator,  or 
collector,  or  person  otherwise  intrusted  with  or  having  in 
his  control  property  for  the  use  of  any  other  person,  who 
fraudulently  appropriates  it  to  any  use  or  purpose  not  in 
the  due  and  lawful  execution  of  his  trust,  or  secretes  it 
with  a  fraudulent  intent  to  appropriate  it  to  such  use  or 
purpose,  is  guilty  of  embezzlement. 

See  notes  to  §§  484, 504. 

Trastdes.— Embezzlement  by  trustees  is  a  different  offense  from 
embezzlement  by  agents— 82  Pa.  St.  472;  S.  G.  2  Am.  Gr.  B.  382.  Where 
a  party  receiving  money  has  a  right  to  mix  it  with  his  own,  he  is  not 
indictable  for  so  doing— 2  N.  Y.  Supr.  "S.  S.  383.  The  failure  to  pay 
over  to  a  ward  under  age  and  married,  after  settlement  of  the  estate, 
is  not  a  felony— 1  Lea,  (Tenn.)  720.  A  person  who  appropriates  to  his 
own  use  money  sent  to  him  to  be  devoted  to  a  particular  purpose  is 
liable— Law  B.  2  G.  G.  94;  S.  G.  1  Am.  Gr.  B.  157.  it  cannot  consist  of 
proceeds  of  trust  property  other  than  such  as  have  accrued  from  its 
sale— 6  Tex.  Gt.  App.  344.  A  creditor  misappropriating  collateral  se- 
curiti^  after  debt  due.  If  the  trust  be  to  return  them  after  the  debt 
is  satisfied,  is  liable— 10  Mass.  1 ;  or  fraudulently  misappropriating  gov- 
ernment securities,  although  not  indorsed— 24  Iowa,  102.  Where  a 
bank  treasurer  alters  the  account-book  of  the  bank  to  make  it  appear 
that  deposit  was  made,  and  no  proof  that  the  deposit  did  not  go  with 
other  bank  funds,  It  is  not  embezzlement— 1  Allen,  575. 

Oonsignee.- The  fraudulent  misappropriation  to  his  own  use  by  a 
consignee  or  bailee  is  embezzlement— 6  Tex.  Gt.  App.  344.  So,  where 
he  denies  the  receipt,  or  makes  a  false  statement  or  entry,  or  refuses 
toaccountforit— lOQray,  173;  but  see  61  111.  382.  The  mere  making 
of  false  entries  and  false  accounts  does  not  constitute  the  offense— 118 
Mass.  443. 

Ooxnmission  merchant.— Actual  demand  is  indispensable  to  con- 
vict under  the  statute— <1  HI.  382;  S.  G.  2  Green  G.  B.  558. 

507.  Every  person  Intrusted  with  any  property  as 
bailee,  tenant,  or  lodger,  or  with  any  power  of  attorney 
for  the  sale  or  transfer  thereof,  who  fraudulently  con- 
verts the  same  or  the  proceeds  thereof  to  his  own  use,  or 
secretes  it  or  them  with  a  fraudulent  intent  to  convert  to 
Ids  own  use,  is  guilty  of  embezzlement. 

Bailee.— A  bailee  is  within  the  statute,  and  the  term  bailee  is  not 
limited  in  the  sense  of  a  bailee,  to  keep,  to  transfer,  or  to  deliver— 19 
Gal.  600;  overruling  8  Id.  42.  The  conversion  of  a  bailee  may  be  ef- 
fected by  sale,  whether  authorized  or  not— 7  Tex.  Gt.  App.  419.  If 
money  is  Intrusted  to  a  person  only  to  be  kept  for  a  bailor, Its  conver- 
sion is  not  embezzlement— 3  Gray,  461 ;  but  this  rule  has  been  modified 
by  statute— 100  Mass.  9.  An  innkeeper  who  fraudulently  converts 
baggage  is  guilty  of  embezzlement— 36  Mich.  306;  S.  G.  2  Am.  Gr.  B. 
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111.  It  is  sufficient  delivery  to  an  innkeeper  where  checks  for  bag- 
eage  are  delivered  to  him— 36  Mich.  3(i6;  S.  G.  2  Am.  Cr.  R.  111.  The 
iraudulent  conversion  of  property  by  a  bailee,  or  secreting  it  with  a 
fraudulent  intent  to  convert  it,  is  emDezzlement— 51  Cal.  378. 

508. — Every  clerk,  agent,  or  servant  of  any  person  who 
fraudulently  appropriates  to  his  own  use,  or  secretes  with 
a  fraudulent  intent  to  appropriate  to  his  own  use,  any 
property  of  another  which  has  come  into  his  control  or 
care  by  virtue  of  his  employment  as  such  clerk,  agent,  or 
servant,  is  guilty  of  embezzlement. 

Clerk  or  servant— A  clerk  or  servant  appropriating  money  or  goods 
intrusted  to  him  in  the  course  of  his  employment  is  guilty  of  embez- 
zlement—15  Wend.  147:  so  of  money  received  on  bflls  collected— 11 
Nev.  287;  denying  23  Cal.  577;  so,  if  he  obtains  possession  of  goods 
with  authority  to  dispose  of  them,  he  may  be  guilty— 26  Ala.  17;  59 
lud.  229.  A  person  assisting  his  father  in  his  duties  as  clerk  may  be 
guilty  of  emoezzlement  as  to  his  father,  for  converting  the  money  of 
his  father's  employers— Law  R.  2  C.  C.  150;  S.  C.  1  Am.  Cr.  B.  163.  A 
person  engs^ed  to  solicit  orders  to  be  paid  by  commissions  is  not  a 
clerk  or  servant— Law  B.  2  G.  C.  341 ;  S.  C.  I  Am.  Cr.  B.  150.  Giving  a 
person  a  watch  to  trade  off  for  a  wagon,  for  which  service  he  was  to 
be  paid,  is  suf^cient  employment— 37  Iowa,  404;  S.  C.  1  Am.  Cr.  R. 
146.  Appropriating  money  paid  on  his  master's  check  is  embezzle- 
ment—!) Cush.  284 ;  or  a  bill  of  exchange— 32  Ala.  589.  Where  no  privity 
of  employer  and  employ^  exists,  it  is  not  embezzlement— 14  Gray,  62; 
so,  where  the  owner's  possession  is  divested— 97  Mass.  584;  though  de- 
fendant had  custody  as  his  servant— 97  Mass.  428.  It  cannot  consist  in 
fraudulent  conversion  of  money  paid  over  by  mistake— 14  Gray,  62. 
A  clerk  may  commit  more  than  one  embezzlement,  and  be  indicted  for 
each— 11  Nev.  287.  A  clerk  about  to  leave,  taking  the  amount  due  him 
from  his  employer,  and  entering  the  same  on  the  books,  is  not  guilty 
of  embezzlement— 35  111.  487.  In  case  of  embezzlement  by  a  servant, 
demand  and  refusal  are  not  necessary- 22  Minn.  76.  A  commercial 
traveler  is  a  servant— 7  Up.  Can.  L.  J.  331;  11  Cox  C.  C.  150;  id.  490. 
Where  money  was  received  by  a  servant,  but  not  in  the  name,  or  for 
or  on  account  of  his  master,  its  conversion  was  not  embezzlement— 13 
Cox  C.  C.  469:  S.  C.  1  Green  C.  B.  147. 

Agents.— Embezzlement  by  agents  may  be  committed  by  mlsappro- 

triating  money  left  with  hfm  zor  the  purchase  of  lands— 48  Mo.  531. 
o  if  money  is  placed  in  the  hands  of  a  person  to  be  loaned  on  certain 
securities  and  Interest,  and  he  converts  it— 82  111.  425;  S.  C.  2  Am.  Cr. 
B.  108;  but  if  money  is  received  by  an  agent  in  a  manner  not  autiior- 
ized  by  his  agency,  it  is  not  received  in  the  course  of  his  employment- 
Si  Cal.  108.  Drawing  a  draft  on  his  principal  payable  to  a  third  person, 
if  the  principal  pays  it,  is  embezzlement— 31  Cal.  108.  The  agent  of  a 
commissary  is  llablo  for  the  conversion  of  flour  sent  to  a  bakery— 38 
Ala.  415.  The  unauthorized  appropriation  of  money  by  an  agent  or 
employ^  not  authorized  to  receive  it  is  not  within  the  code  making 
such  larceny— 49  Iowa,  141.  Where  money  is  placed  In  one's  hand,  to 
be  loaned  at  interest,  and  he  converts  a  part  of  it.  It  is  embezzlement 
if  he  acts  as  agent,  but  not  if  he  guarantees  payment  of  the  interest 
—82  lU.  425;  S.  C.  2  Am.  Cr.  B.  109.  So  the  agent  is  entitled  to  deduct 
his  commissions  out  of  the  receipts— 23  Minn.  41;  S.  C.  2  Am.  Cr.  B. 
107.    See  2  Met.  343;  11  id.  64;  107  Mass.  221. 

Who  not  servants  or  agents.— An  auctioneer  is  not  the  servant  or 
agent  of  the  owner  of  the  property— 2  Met.  343;  nor  the  collector  of 
biUs  tot  the  proprietor  of  a  newspaper— 11  id.  64;  nor  is  a  constable 
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theserrant  of  tbecreditor— 5Deiilo,76;  nw  Is  heteUee-«2  HL  127; 
nor  is  the  keeper  of  a  coanty  poorhouse  tax  agent  or  servant  of  the 
superintendent  of  an  incorporated  company— 22  N.  Y.  245;  nor  is  a 
mechanic  of  the  material  supplied  to  him— 9  Gray,  5;  nor  are  parties 
as  to  each  other,  nnless  the  contract  Is  inchoate  or  incomplete— 3  Tex. 
Ct.  App.  522:  nor  is  a  person  employed  to  solicit  orders  on  a  commls-* 
sion— Law  B.  2  C.  G.  34;  8.  C.  1  Am.  Cr.  B.  150;  id.  41. 

509.  A  distinct  act  of  taking  is  not  necessary  to  con- 
stitute embezzlement. 

See  15  Wend.  581. 

510.  Any  evidence  of  debt,  negotiable  by  delivery 
only,  and  actoally  executed,  is  the  subject  of  embezzle- 
ment, whether  it  has  been  delivered  or  issued  as  a  valid 
instrument  or  not 

511.  Upon  any  indictment  for  embezzlement,  it  is  a 

sufScient  defense  that  the  property  was  appropriated 

openly  and  avowedly,  and  under  a  claim  of  title  preferred 

in  good  faith,  even  though  such  claim  is  untenable.    But 

this  provision  does  not  excuse  the  unlawful  retention  of 

the  prox>erty  of  another  to  offset  or  pay  demands  held 

against  him. 

Olaixn  of  title.— If  the  defendant  sapposedhe  had  a  right  as  partner, 
be  cannot  be  conyicted— 118  Uass.  443 ;  yet  a  man  may  be  convicted  for 
embezzling  his  own  mortgage— 5  Allen,  602. 

512.  The  fact  that  the  accused  intended  to  restore  the 
property  embezzled,  is  no  ground  of  defense  or  of  mitiga- 
tion of  punishment,  if  it  has  not  been  restored  before  an 
Information  has  been  laid  before  a  magistrate,  charging 
the  commission  of  the  offense. 

Intent  to  restore.- It  is  no  less  embezzlement  that  the  intent  was  to 
restore,  and  that  the  party  had  property  to  make  restitntlon— 10  Oray. 
173;  4  up.  Can.  L.  J.  187.  Embezzlement  consists  In  the  fraudulent 
misappropriation  of  bonds— 100  llass.  1 ;  though  with  Intent  to  restore 
them— 97  Mass.  SO.  Tliat  he  believed  he  would  repay  the  money  does 
not  relieve  the  act  of  its  fraudulent  intent— 41  Wis.  665;  S.  C.2Am. 
Cr.  B.  117. 

513.  Whenever,  prior  to  any  information  laid  before 
a  magistrate,  charging  the  commission  of  embezzlement, 
the  person  accused  voluntarily  and  actually  restored  or 
tendered  restoration  of  the  property  alleged  to  have  been 
embezzled,  or  any  part  thereof,  such  fact  is  not  a  ground 
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of  defense,  but  it  authorizes  the  court  to  mitigate  punish- 
ment, in  its  discretion. 

514.  Every  person  guilty  of  embezzlement  is  punisha- 
able  in  the  manner  prescribed  for  feloniously  stealing 
property  of  the  value  of  that  embezzled;  and  where  the 
property  embezzled  is  an  evidence  of  debt  or  right  of  ac- 
tion, the  sum  due  upon  it  or  secured  to  be  paid  by  it 
shall  be  taken  as  its  value;  provided,  that  if  the  embezzle- 
ment or  defalcation  be  of  the  public  funds  of  the  United 
States,  or  of  this  State,  or  of  any  county,  city  and  coimty, 
or  mimicipality  within  this  State,  the  offense  is  a  felony, 
and  shall  be  punishable  by  imprisonment  in  the  State 
prison  not  less  than  one  year  nor  more  ten  years ;  and 
the  person  so  convicted  shall  be  ineligible  thereafter  to 
any  office  of  honor,  trust,  or  profit  under  this  State.  [In 
effect  April  6th,  1880.] 

Panishment.— That  a  party  is  liable  to  prosecution  for  embezzle- 
ment of  national  bank-notes  under  United  States  statutes,  does  not 
relieve  him  from  punishment  under  common  law  or  under  a  State 
statute— 116  Mass.  1.  The  punishment  is  the  same  as  that  for  larceny 
-4  Met.  468. 
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CHAPTER  Vn. 

EXTORTION. 

§518.  "Extortion "defined. 

S  519.  What  threats  may  constitute  extortion, 

S  620.  Punishment  of  extortion  in  certain  cases. 

§  521.  Extortion  committed  under  color  of  official  right. 

§  522.  Obtaining  signature  by  means  of  threats. 

§  523.  Sending  threatening  letters  with  intent  to  extort. 

§  524.  Attempts  to  extort  by  means  of  verbal  threats. 

S  525.  Officers  of  railroad  companies  making  orercharges. 

518.  E2:tortion  is  the  obtaining  of  property  from  an- 
other, \7ith  his  consent,  induced  by  a  wrongful  use  of  force 
or  fear,  or  under  color  of  official  right. 

See  ante,  211, 484,  and  603. 

Eirtortion.— The  act  to  prevent  extortion  was  designed  to  afFord  a 
remedy  of  a  summary  character  against  offlcO'holders— 45  Cal.  190.  At 
common  law,  extortion  is  taking  by  color  of  office  money  or  other 
thing  of  value  that  is  not  due— 6  Cowen,  661 ;  3  Bush,  S9,  before  it  Is 
due— 6  Cowen,  661;  7  Pick.  279;  33  N.  J.L.  142;  2  Sneed,160;  1  Yerg. 
261;  1  Mont.  322;  55  Ala.  125:  1  Lea,  (Tenn.)271;  5Sneed,69;  3Sawy. 
473 ;  or  more  than  Is  due— 1  Teates.  7 1 .  The  officer  must  have  acted  m 
his  official  capacity-^  Ala.  125:  10  Mass.  210.  The  design  to  collect 
fees  to  which  he  was  not  entitled,  constitutes  the  corrupt  intent 
which  is  the  essence  cff  the  offense— 34  Ala.  254.  A  corrupt  motive  la 
essential— 3  Brev.  175;  1  Mass.  228;  15 id.  525;  17  id.  410;  7telgh,709;  3 
Mo.  22;  1  Pick.  171:  7  id.  279;  15  Wend.  277;  except  where  the  bare 
taking  is  made  Indictable— 36  N.  J.  L.  125;  but  the  summary  remedy 
has  not  taken  away  the  common-law  remedy— 7  Pick.  279;  13  Serg.  A 
B.  426.  It  is  enough  if  any  valuable  thing  is  received— 5  Blackf .  460;  1 
Ld.  Raym.  148;  but  a  mere  agreement  to  pay  is  not-sufficient— 16  Mass. 
91 :  5  id.  523;  unless  the  agreement  can  be  made  the  basis  of  a  suit— 1 
Ld.  Raym.  148.  The  taking  must  be  willful  and  corrupt— 34  Ala.  254;  1 
Yeates,  71 ;  2  Mo.  22;  15  Wend.  277. 

VTho  liable.— A  public  officer  only  can  be  convicted  of  this  offense— 
56  6a.  385;  but  that  he  is  ah  officer  de  facto  is  sufficient-^  Ired.  171* 
See  Desty's  Crim.  Law,  S  84  b. 

519.  Fear,  such  as  will  constitute  extortion,  may  be 
induced  by  a  threat,  either: 

1.  To  do  an  unlawful  injury  to  the  person  or  property 
of  the  individual  threatened,  or  to  any  relative  of  his,  or 
member  of  his  family;  or, 

2.  To  accuse  him,  or  any  relative  of  his  or  member  of 
his  family,  of  any  crime;  or. 
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3.  To  expose,  or  impute  to  him  or  them  any  deformity 
or  disgrace;  or, 

4.  To  expose  any  secret  affecting  him  or  them. 

Extortion  by  others  than  officers.— Obtaining  tbe  property  of  an- 
other by  threats,  consists  in  the  threatening,  whether  the  threats  did 
or  did  not  prodace  the  desired  effect— 2  Dall.  384;  26  Me.  71.  The  of- 
fense is  sufaciently  defined  by  statute— 63  Ind.  399.  It  is  enough  if  the 
threatening  to  accuse  of  crime  was  willful  and  intentloual--r22  Mass. 
19;  110  id.  4U;  3  Cush.  558;  whether  the  party  be  innocent  or  guilty  of 
the  crime  imputed  to  him— 7  Car.  &  P.  479.  As,  threatening  to  accuse 
one  of  seduction  and  demanding  money  to  let  him  go  is  a  present 
threat— 108  Mass.  488;  or  eztortinga  noto  upon  the  representation  that 
a  female  is  with  child  by  him— 15  Hun,  347 ;  or  accusing_a  man  of  keep- 
ing a  woman  as  his  mistress— M  Ind.  400;  S.  G.  2  Am.XSr.  B.  18.  So^  a 
false  statement  that  a  warrant  had  been  issued  is  a  threat— 12  Allen, 
449;  and  a  threat  to  complain  to  a  police  offtcer  Is  a  threat  to  accuse  of 
crime- 108  Mass.  15.  So  sending  a  letter  threatening  that  if  he  did  not 
pay  a  certain  amount  he  would  bring  a  prosecution  against  him,  and 
send  him  to  the  penitentiary— 30  Mich.  460;  but  see  dissenting  opinion. 
Id.  The  word  *'  maliciously  "  refers  simply  to  the  doing  of  the  unlawful 
act  without  excuse— 122  Mass.  19. 

520.  Every  person  who  extorts  any  money  or  other 
property  from  another,  under  circumstances  not  amount- 
ing to  robbery,  by  means  of  force,  or  any  threat,  such 
as  is  mentioned  in  the  preceding  section,  is  punishable 
by  imprisonment  in  the  State  prison  not  exceeding  five 
years. 

521.  Every  person  who  commits  any  extortion  under 
eolor  of  official  right,  in  cases  for  which  a  different  pun- 
ishment is  not  prescribed  in  this  Code,  is  guilty  of  a  mis- 
demeanor. 

See  anttt  %  518,  and  note. 

522.  Every  person  who,  by  any  extortionate  means, 
obtains  from  another  his  signature  to  any  paper  or  instru- 
ment, whereby,  if  such  signature  were  freely  given,  any 
property  would  be  transferred,  or  any  debt,  demand, 
charge,  or  right  of  action  created,  is  punishable  in  the 
same  manner  as  if  the  actual  delivery  of  such  debt,  de- 
mand, charge,  or  right  of  action,  were  obtained. 

523.  Every  person  who,  with  intent  to  extort  any 
money  or  other  property  from  another,  sends  or  delivers 
to  any  person  any  letter  or  other  writing,  whether  sub- 
scribed or  not,  expressing  or  implying,  or  adapted  to  im- 
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ply,  any  threat  such  as  is  specified  in  section  five  hun- 
dred and  nineteen,  is  punishable  in  the  same  manner  as 
if  such  money  or  property  were  actually  obtained  by 

means  of  such  threat. 

Extortion.— Extorting  money  by  a  false  statement  that  prosecution 
had  been  ei  ''ered  against  him— 22  Pa.  St.  253;  but  not  if  the  otfer  Is 
made  to  Illegally  compromise  the  offense— id.;  7  Car.  A  P.  IDl.  A 
threat  to  falsely  accuse,  through  hand-bills  and  new!*papers,  of  keep- 
ing a  woman  as  his  mistress,  with  intent  to  extort  money,  is  Biifficlcut 
—54  Ind.  400;  S.  C.  2  Am.  Cr.  R.  18.  Obtaining  horses  from  an  ignorant 
countryman  by  threats  of  a  criminal  prosecution  for  allege«T  Jiorse- 
stealing,  and  by  threats  against  bis  life.  Is  Indictable— 1  Bay,2s2.  A 
conspiracy  to  extort  money  Is  »er  se  an  offense  at  common  law— 6 
Dowl.  &  R.  345;  4  Bam.  &  C.  329;  S.  C.  2  Lead.  C.  G.  34.  See  Desty's 
Grim.  Law,  §  84. 

Threatening  letters.— A  letter  in  defendant's  own  name,  sent  to  en- 
force payment  of  a  debt.  Is  not  within  the  statute— 2  Barb.  427;  see  1 
Leach,  445;  2  East  P.  G.  1116.  Dropping  a  letter  in  a  man's  way  is  a 
sending— Russ.  &  R.  398.  To  put  a  letter  in  a  place  where  It  would  be 
lilsely  to  be  seen  by  the  person  to  whom  it  is  directed  is  an  uttering— 
5  Cox  G.  C.  226. 

524.  Every  person  who  unsuccessfully  attempts,  by 
means  of  any  verbal  threat,  such  as  is  specified  in  section 
five  hundred  and  nineteen,  to  extort  money  or  other 
property  from  another,  is  guilty  of  a  misdemeanor. 

525.  Every  officer,  agent,  or  employ^  of  a  railroad 
company,  who  asks  or  receives  a  greater  sum  than  is  al- 
lowed by  law  for  the  carriage  of  passengers  or  freight,  is 
guilty  of  a  misdemeanor. 

See  Civ.  Code,  SS  489, 2174, 2168, 2180>2191, 21M-2203.  . 
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CHAPTER  Vm. 

FALSE  PBBSONATION  AND  CHEATS. 

S  828.  Marrying  under  false  personation. 

S  529.  Falsely  personating  another  in  other  cases. 

§  530.  Receiving  property  in  a  false  character. 

§  531.  Fraudulent  conyeyances. 

S  532.  Obtaining  money  by  false  pretenses. 

S  533.  Selling  land  twice.  » 

S  534.  ]S£arried  person  selling  lands  under  false  representations. 

S  535.  Mock  auction. 

S  536.  Consignee,  false  statement  by. 

528.  ;Every  person  who  falsely  personates  another, 
and  in  such  assumed  character  marries  or  pretends  to 
marry,  or  to  sustain  the  marriage  relation  towards  anoth- 
er, with  or  without  the  connivance  of  such  other,  is  guilty 

of  a  felony. 

A  mere  promise  of  marriage  Is  not  sul&cient— 2  Moody  G.  C  254. 
See  Civil  Code,  S  58. 

529.  Every  person  who  falsely  personates  another, 
and  in  such  assumed  character,  either — 

1.  Becomes  bail  or  surety  for  any  party  in  any  proceed- 
ing whatever,  before  any  court  or  officer  authorized  to 
take  such  bail  or  surety;  or, 

2.  Verifies,  publishes,  acknowledges,  or  proves,  in  the 
name  of  another  person,  any  written  instrument,  with  in- 
tent that  the  same  may  be  recorded,  delivered,  and  used 
as  true;  or, 

3.  Does  any  other  act  whereby,  if  it  were  done  by  the 
person  falsely  personated,  he  might,  in  any  event,  be- 
come liable  to  any  suit  or  prosecution,  or  to  pay  any  sum 
of  money,  or  to  incur  any  charge,  forfeiture,  or  penalty, 
or  whereby  any  benefit  might  accrue  to  the  party  person- 
ating, or  to  any  other  person; 

— is  punishable  by  imprisonment  in  the  county  jail  not 
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exceeding  two  years,  or  by  fine  not  exceeding  five  thou- 
sand dollars. 

False  personation.— Assnmiiiff  a  fictitious  name  is  a  false  pretense, 
if  it  Influences  tbe  obtaining  or  money  or  goods— 19  Pick.  179;  so,  ot 
obtaining  goods  to  be  sent  out  of  tbe  State— 105  Mass.  172 :  so,  of  assum* 
ing  the  name  of  another  to  whom  money  is  due— 19  Pick.  179;  2  Pars. 
Cas.  332;  6  Cox  C.  G.  515;  9  Ad.  &  E.  276;  Buss.  &  B.  C.  C.  81;  7  Car.  ± 
P.  784. 

530.  Every  person  who  falsely  i>er8onates  another,  and 
in  such  assumed  character  receives  any  money  or  prop- 
erty,  knowing  that  it  is  intended  to  be  delivered  to  the 
individual  so  personated,  with  intent  to  convert  the  same 
to  his  own  use,  or  to  that  of  another  person,  or  to  deprive 
the  true  owner  thereof,  is  punishable  in  the  same  manner 
and  to  the  same  extent  as  for  larceny  of  the  money  or 

property  so  received. 

A  false  character.— A  false  representation  of  being  agent  of  a  party 
having  ample  means  is  within  the  statute— 6  Cox  C.  C.  515;  or  falsely 
pretending  to  be  a  certain  attorney— 7  Car.  &  P.  191 ;  or  a  certain  cler- 
gyman of  8tandiDg^-41  Hiss.  670;  34  N.  Y.  351;  or  a  constable,  and  ob- 
taining propertyby  extortion— 22  Pa.  St.  253;  7  Car.  &  P.  191;  contra^  4 
Barb.  151;  46N.  T.  470;  4  Hill,  9;  or  that  he  was  an  officer  and  bad  a 
warrant  to  arrest  a  person— 49  Ind.  367;  59  id.  229;  and  thereby  ob- 
taining a  promissonr  note— ^  id.  317;  or  that  he  was  a  captain  of  a 
company,  and  obtained  money  on  an  assignment  of  bis  claim  for 
bounty— 6  Parker  Cr.  B.  31;  see  9  Ad.  &  £.  271;  9  Cox  C.  C.  158;  or 


falsely  personating  a  physician,  and  thereby  inducing  the  purchase  of 
a  valueless  medicine—  Car.  d;  M.  537 :  or  by  falsely  assuming  the  dress 
of  a  college  student— 2  Pars.  Cas.  333.   Where  a  married  woman  ob- 


a  valueless  medicine—  Car.  d;  M.  537 :  or  by  falsely  assuming  the  dress 
of  a  college  student— 2  Pars.  Cas.  333.   Where  a  married  woman 
tained  general  credit  by  pretending  to  be  unmarried— Sayers,  229. 

531.  Every  person  who  is  a  party  to  any  fraudulent 
conveyance  of  any  lands,  tenements,  or  hereditaments, 
goods,  or  chattels,  or  any  right  or  interest  issuing  out  of 
the  same,  or  to  any  bond,  suit,  judgment,  or  execution, 
contract  or  conveyance,  had,  made,  or  contrived,  with  in- 
tent to  deceive  and  defraud  others,  or  to  defeat,  hinder, 
or  delay  creditors  or  others  of  their  just  debts,  damages, 
or  demands;  or  who,  being  a  party  as  aforesaid,  at  any 
time  wittingly  and  willingly  puts  in,  uses,  avows,  main- 
tains, justifies,  or  defends  the  same,  or  any  of  them,  as 
true,  and  done,  had,  or  made  in  good  faith,  or  upon  good 
consideration,  or  aliens,  assigns,  or  sells  any  of  the  lands, 
tenements,  hereditaments,  goods,  chattels,  or  other  things 
before  mentioned,  to  him  or  them  conveyed  as  aforesaid, 
or  any  part  thereof,  is  guilty  of  a  misdemeanor. 
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Frandnlent  conveyances.— Selling,  remoylng,  or  otherwise  dlspos- 
ine  of  mortgaged  property,  with  Intent  to  defraud  the  lien-holder,  is 
iuaictabIe--55  Ala.  120;  3  Tex.  Ct.  App.  502;  hut  the  sale  must  be  with- 
out mortgagee's  consent,  and  without  notice  to  the  buyer— 105  Mass. 
586.  So.  fraudulently  mortgaging  personal  property  to  prevent  its  be- 
ing taken  on  mesne  process— 36  N.  H.  196. 

532.  Every  person  who  knowingly  and  designedly,  by 
false  or  fraudulent  representation  or  pretenses,  defrauds 
any  other  person  of  money  or  property,  or  who  causes  or 
procures  others  to  report  falsely  of  his  wealth  or  mercan- 
tile character,  and  by  thus  imposing  upon  any  person  ob- 
tains credit,  and  thereby  fraudulently  gets  into  possession 
of  money  or  property,  is  punishable  by  imprisonment  in 
the  county  jail  not  exceeding  one  year,  and  by  fine  not 
exceeding  three  times  the  value  of  the  money  or  prop- 
erty so  obtained. 

Obtaining  money  by  false  pretenses.- The  offense  is  committed  by 
a  carrier  receiving  the  price  of  freight  on  the  false  representation  of  car- 
riage of  the  goods— 2  East  P.  C.  672;  orof  their  delivery— 2  East,  30;  or  by 
a  clerk,  after  his  discharge,  collecting  a  bill  of  his  late  employer— 21 
Pick.  509;  or  by  a  creditor  on  a  new  and  valid  consideration  which  is 
never  given— 5  Parker  Cr.  B.  490;  or  an  employer  obtaining  money 
from  an  emplovd  on  a  false  pretense  of  hiring— 22  N.  Y.  413;  11  Cox  C. 
C.  85;  or  inducmg  another  to  advance  money  on  a  joint  business— 114 
Mass.  325;  or  where  a  postman  falsely  represented  that  money  was 
due— 10  GoxG.  G.  369:  or  falsely  representing  a  certain  amomit  due, 
and  retaining  the  balance  in  excess  of  the  true  amount  due— 64  Ind. 
498;  9 GoxG.  C.  222;  2 East  P.  G.  830;  or  a  servant  obtaining  money 
firomastore  on  the  false  representation  that  it  was  for  bis  master— 8 
Phill.  613:  2  Kuss.  Gr.  613;  or  obtaining  goods— 12  John.  292;  14  id. 
371:  1  Gold.  333;  12  Met.  446;  or  where  a  borrower  induces  the  lender 
to  deliver  certain  bank-bills  by  fraud  and  false  pretenses— 26  Ohio  St. 
15;  S.  0. 2  Am.  Gr.  B.  96 ;  or  where  an  agent  obtained  money  after  revo- 
cation of  his  agency— 21  Pick.  515;  or  where  an  attorney  obtained 
money,  belonging  to  his  client,  by  fraud  and  false  pretenses,  and 
retained  a  part  for  costs— 41  Up.  Gan.  Q.  B.  545. 

Obtainix^  goods  by  false  pretenses.— Four  things  are  necessary  to 
constitute  the  offense:  first,  an  intent  to  defraud;  second, an  act  com- 
mitted; third,  a  false  pretense,  and  fourth,  the  fraud  must  be  com- 
mitted Tby  the  false  pretense— 19  Pick.  179.  The  fraud  must  be  such  as 
might  deceive  one  of  ordinary  intelligence— 11  Ind.  154;  33  id.  484;  50  id. 
473;  58  id.  98:  66  id.  205;  4  Hill,  9:  or  a  person  of  ordinary  prudence  and 
caution— 5»  Ind.  473 ;  S.  G.  1  Am.  Gr.  B.  218 ;  see  14  Wend.  546 ;  11  id.  557 ;  so, 
a  naked  pretense,  which  ordinary  care  would  avoid,  is  not  sufacient— 
3  Met.  (Ky.)  223;  as  where  the  pretenses  were  absurd  or  irrational— 46 
Me.  150;  3  Met.  (Ky.)  223;  6  Baxt.  (Tenn.)  222;  5  Glarke,  (Pa.)  89;  7  Eng. 
65:  2  Pa.  L.  J.  242rbut  see  22  Pa.  St.  256.  The  perpetration  of  a  fraud 
injurious  to  the  person  or  estate  of  another,  agamst  which  conmion 

Srudence  cannot  guard,  is  cheating— 3  Cranch  G.  G.  441;  1  Me.  387;  7 
ohns. 201:  11  id. 371;  1  Bay, 282;  4 Hawks. 848;  1  Mass.  137 l2 id.  139;  6 
Id.  72;  108  id.  309;  9  Cowen.  588;  9  Wend.  187;  1  Yerg.  76;  1  Bich.  344;  2 
Ya.  Gas.  65;  11  Low.  Gan.  J.  94;  2  Strange,  947. 

The  intent.— There  must  have  been  an  intent  to  defraud— 19  Pick. 
179;  47N.Y.104:  30  Ala.  9;  28  Gratt.912;  17  Hun,  535;  7AUen,548;  and 


Folu  Tsp»»ntaUoiu  u  to  mtBtni.— Any  false  rep[r:3cntoU<m  as  la 

O.  0.  arOi  19  111.  CM;  Be«  3  aunipb/aTi'iia  liitiiiicy.  cavcrtuil',  ['ic,  or 
being  loveaced  wltli  cerCiUii  rluhcs— I  CoiU.  U.  i;ii  aa  auiluor  nrc- 
Unduig  to  be  of  full  ase—i  Wbart,  0.  L.  Stli  eit.  j  114<J;  om  uiBnlcil 
woDUUi  DTeCeDOIiis  to  bo  unDUiTlcd,  or  e  «ii»nr>-~<.'ar.  AM.  His  11 
CoxO.  C.in;flld.l08{  Sayen.va. 

Rvteiueof  wealth^-Any  desiinied  mluMtements  of  bla  condltlOD, 
by  wblcli  uUHKy  or  Eboda  b  abinlnea,  ianlttiliitliii  blntutc-«s  H.  " 
SI;  uuprelciueorweaHli,  credit,  or  solvency— 1  Wtii^cL  V.  C.44D; 


Hsbip  at  apeeUoffiseu to  obtain  credit-^ Pu.  St,  iicii'm  Wona.ni 
US  Itns.  wot;  or  negotiable  pupcF-l  Ho.  lil;  or  Inrlorscniciits— la 
Weiid.n:_SokrepieaBalatlDatliatluihadcaiiital-alui.J.^.!;  6C<< 
3ICimn.WIiUIowa,4U:30Ind.3H;  ISN.C/4ii<l:orl3oiiCoCd<'lit— II 
HtULtW:  orinrliliaBtaieuiontaalaawiicrglilpotproporly— :»Wond. 
>»{  13  lIe.M9|  IV  tbat  bo  la  in  a  BltoatlDii  In  vlilcliiia  WHO  not,  or  any 
ocemrenca  tint  Iiaa not  baimetuid— I  floia.  aaii  u  ttaac iia  was  iii- 
gsged  Id  bOBinev,  miiI  leaided  in  n  pattlcnlarpliice— 3'Wlietl.  C.  C.  Iiil ; 
OTWtoiilepaMeMlaioI  money— SfikSt.  li>3i  orcren  Ibut  holsln- 
Mdvent.  tbereby  indDcliis  a  eriidltor  to  discount  bis  clalui— B  Dutili. 
IS.  BooIttiliiliwiiioiieyoDaebattcliuortEnua  on  property  befalaiUy 
cialmitoi)W^^Ala.a3|  lIIo.:l4ai  arnuiirng  alulae  atBtement  as  to 
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validity  Of  a  mortgage->10  Cox  C.  C.  577;  Gar.  Sa  M.  249;  7  Cox  C.  C. 
126, 131 ;  but  see  id.  312;  8  id.  233;  or  that  certain  land  is  unincumbered 
—33  Me.  498;  or  that  a  particular  mortg^e  Ls  a  first  lien— A  Parker  Or. 
B.  142.  Exhibiting  letter-heads,  business  cards,  or  drafts  making  a  note 
payable  at  a  certain  bank,  and  drawing  an  order  for  money,  are  false 
representations  of  solvency— 81  III.  98. 

Operative  cause.— The  false  pretense  must  be  the  operative  cause 
ofthetransfer— lCush.33;  7  Allen,  549;  104  Mass.  549;  114  id.  325;  IMo. 
248;  5  Dutch.  14;  68  Ind.  98;  2  Parker  Or.  R.  197;  7  Car.  &  P.  362;  5  Up. 
Can.  L.  J.  N.  8. 21;  11  Cox  C.  C.  85;  14  Up.  Can.  C.  P.  629;  26  Up.  Can. 
Q.  B.  312;  Id.  13;  9  Ad.  &  E.  271;  7  Cox  C.  C.  136.  The  obtaining  of  the 
property  must  not  be  too  remotely  connected  with  the  false  pretense 
—2  Up.  Can.  L.  J.  139;  Dears.  &  B.  40;  Law  B.  1  C.  C.  66.  But  the  false 
pretense  need  not  be  the  exclusive  motive— 17  Kan.  542;  S.  C.  2  Am. 
Or.  B.  239;  if  it  is  a  part  of  the  moving  cause  it  is  sufficient— 62  Barb. 
62;  17  Kan.  542;  S.  C.  2  Am.  Or.  B.  239;  14  Wend.  547;  if  it  had  a  pre- 
ponderating influence— 115  Mass.  481:  13  Wend.  87:  14  id.  547;  34  N.  Y. 
354:  4  Barb.  151;  28  Gratt.  i)12;  55  Miss.  513;  41  id.  570;  17  Me.  211;  24 
id.  77;  35  N.  J.  L.  445;  and  a  concurrent  promise  will  not  neutralize  it 
—12  Conn.  101;  6  Cox  C.  C.  467;  7  id.  394;  8  id.  12;  9  id.  158;  7  Car.  &  P. 
191 ;  2  Moody  0.  C.  254.  The  preponderation  of  the  Influence  must  be 
proved— 2  Parker  Or.  B.  197. 

533.  Every  person  who,  after  once  selling,  bartering, 
or  disposing  of  any  tract  of  land  or  town  lot,  or,  after 
executing  any  bond  or  agreement  for  the  sale  of  any  land 
or  town  lot,  again  willfully  and  with  intent  to  defraud 
previous  or  subsequent  purchasers,  sells,  barters,  or  dis- 
poses of  the  same  tract  of  land  or  town  lot,  or  any  part 
thereof,  or  willfully  and  with  intent  to  defraud  previous 
or  subsequent  purchasers,  executes  any  bond  or  agree- 
ment to  sell,  barter,  or  dispose  of  the  same  land  or  lot, 
or  any  part  thereof,  to  any  other  person  for  a  valua- 
ble consideration,  is  punishable  by  imprisonment  in 
the  State  prison  not  less  than  one  nor  more  than  ten 

years. 

Selling  land  twice.— Under  the  statute,  selling  land  twice  is  an  in- 
dictable offense— 35  CaJ.  470;  except  where  the  second  grantee  is  in- 
formed by  the  grantor  of  the  terms  of  the  flrst  sale— id. ;  but  giving  a 
mortgage  on  lands  sold  is  not  disposing  of  the  land,  within  the  statute 
—45  Cal.  342. 

534.  Every  married  person  who  falsely  and  fraudu- 
lently represents  himself  or  herself  as  competent  to  sell 
or  mortgage  any  real  estate,  to  the  validity  of  which  sale 
or  mortgage  the  assent  or  concurrence  of  his  wife  or  her 
liusband  is  necessary,  and  under  such  representations 
willfully  conveys  or  mortgages  the  same,  is  guilty  of 
felony. 
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535.  Every  person  who  obtains  any  money  or  property 
from  another,  or  obtains  the  signature  of  another  to  any 
written  instrument,  the  false  making  of  which  would  be 
forgery,  by  means  of  any  false  or  fraudulent  sale  of  prop- 
erty or  pretended  property,  by  auction,  or  by  any  of  the 
practices  known  as  mock  auctions,  is  punishable  by  im- 
prisonment in  the  State  prison  not  exceeding  three  years, 
or  in  the  county  jail  not  exceeding  one  year,  or  by  fine 
not  exceeding  one  thousand  dollars,  or  by  both  such  fine 
and  imprisonment;  and,  in  addition  thereto,  forfeits  any 
license  he  may  hold  as  auctioneer,  and  is  forever  disqual- 
ified from  receiving  a  license  to  act  as  auctioneer  within 
this  State. 

See  Pol.  Code,  S  3284. 

536.  Every  commission  merchant,  broker,  agent,  fac- 
tor, or  consignee,  who  shall  willfully  and  corruptly  make, 
or  cause  to  be  made,  to  the  principal  or  consignor  of  such 
commission  merchant,  agent,  broker,  factor,  or  consignee, 
a  false  statement  concerning  the  price  obtained  for,  or 
the  quality  or  quantity  of  any  property  consigned  or  in- 
trusted to  such  commission  merchant,  agent,  broker,  fac- 
tor, or  consignee,  for  sale,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction  thereof,  shall  be  pun- 
ished by  fine  not  exceeding  five  hundred  dollars,  or  im- 
prisoned in  the  county  jail  not  exceeding  six  months,  or 
by  both  such  fine  and  imprisonment.  [In  effect  April 
15th,  1880.] 
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CHAPTER  IX. 

FBAUDUIiENTLT  XITTINQ  OUT  A2n>  DBSTBOTING  VESSELS. 

S  589.   Captain  or  other  officer  willfully  destroying  vessel,  etc. 
S  640.   Other  person  willfully  destroying  vessel,  etc. 
§  541.   Making  false  manifest,  etc. 

539.  Every  captain  or  other  officer  or  person  in  com- 
mand or  charge  of  any  vessel,  who,  within  this  State, 
willfully  wrecks,  sinks,  or  otherwise  injures  or  destroys 
such  vessel,  or  any  cargo  in  such  vessel,  or  willfully  per- 
mits the  same  to  be  wrecked,  sunk,  or  otherwise  injured 
or  destroyed,  with  intent  to  prejudice  or  defraud  any  oth- 
er person,  is  punishable  by  imprisonment  in  the  State 

prison  not  less  than  three  years. 

See  1  Wash.  C.  G.  363;  and  see  Acts  of  Congress,  Bright  Dig.  pp. 

209-211. 

Destroy  means  to  imfit  a  vessel  for  service  beyond  hope  of  recovery 
by  ordinary  means— 4  Dall.  412;  S.  0. 1  Wash.  0.  C.  863.  The  Inient  to 
defraud  Is  material— 6  McLean.  274.  See  generally,  11  Wheat.  392;  6 
McLean,  513:  1  Law  Reporter  N.  S.  151;  3  Wash.  C.  C.  146;  see  Bev. 
Stat.  U.  S.  SS  5364-6. 

540.  Every  person,  other  than  such  as  are  embraced 
within  the  last  section,  who  is  guilty  of  any  act  therein 
specified,  is  punishable  by  imprisonment  in  the  State 
prison  for  a  term  not  exceeding  ten  years. 

541.  Every  person  guilty  of  preparing,  making,  or 
subscribing  any  false  or  fraudulent  manifest,  invoice,  bill 
of  lading,  ship's  register,  or  protest,  with  intent  to  de- 
fraud another,  is  punishable  by  Imprisonment  in  the  State 
prison  not  exceeding  three  years. 


I 
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CHAPTER  X. 

FRA-UDULENTLY  KXBFING  FOaSXSfllON  OF  WRBCKBD 

PBOPBBTY. 

S  544.  Detaining  wrecked  property  after  salvage  paid. 
§  545.   Unlawful  taking  of  wrecked  property. 

544.  Every  person  who  keeps  any  wreckod  property, 
or  the  proceeds  thereof,  after  the  salvage  and  expenses 
chargeable  thereon  have  been  agreed  to  or  adjusted,  and 
the  amount  thereof  has  been  paid  to  him,  is  pnnlshttble 
by  fine  not  exceeding  one  thousand  dollars,  or  by  impris- 
onment in  the  county  Jail  not  ezoeeding  one  joar,  or 
both. 

See  PoL  Code,  SS  2408-2418. 

545.  Every  person  who  takes  away  any  goods  from 
any  stranded  vessel,  or  any  goods  oast  by  the  soa  upon 
the  land,  or  found  in.  any  bay  or  creek,  or  koowingly  has 
in  his  possession  any  goods  so  taken  or  found,  and  does 
not  deliver  the  same  to  the  sheriff  of  the  county  where 
they  were  found,  or  notify  him  of  his  readiness  to  do  so, 
within  thirty  days  after  the  same  have  been  taken  by 
him,  or  have  come  into  his  possession,  is  guilty  of  a  mis- 
demeanor. 

See  Pol.  Code,  SS  2403-2418. 
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CHAPTER  XI. 

KBAUBULENT  DESTRUCTION  OF  PBOPEBTY  INSUBBD. 

S  548.   Burning  or  destroying  property  Insured. 

S  519.   Presenting  fstlse  proofs  upon  policy  of  Insurance. 

548.  Every  person  who  willfully  l^urns  or  in  any  other 
manner  injures  or  destroys  any  property  which  is  at  the 
time  insured  against  loss  or  damage  by  fire,  or  by  any 
other  casualty,  with  intent  to  defraud  or  prejudice  the 
insurer,  whether  the  same  be  the  property  of  or  in  posses- 
sion of  such  person,  or  of  any  other,  is  punishable  by  im- 
prisonment in  the  State  prison  not  less  than  one  nor  more 
than  ten  years. 

See  antet  notes  to  §§  447, 452;  and  see  Ci7.  Code,  §§  2527, 2531. 

Burning  to  defraud  insurers— is  an  indictable  offei^  under  the 
statute— 32  Cal.  160;  19N.Y.537;  51N.H.  176;  1  Parker  Cr.B.  560;  and 
a  possibility  of  defrauding  is  sufficient— 63  Me.  12»;  25  Mlcb.  500;  1 
Esp.  127;  Dears.  187.  The  Intent  to  defraud  must  be  averred,  and  the 
parties  accurately  set  out— 82  111.  432;  63  id.  451.  Though  there  are 
several  insurers,  it  is  but  a  single  crime— 114  Mass.  272. 

549.  Every  person  who  presents  or  causes  to  be  pre- 
sented any  false  or  fraudulent  claim,  or  any  proof  in  sup- 
port of  any  such  claim,  upon  any  contract  of  insurance 
for  the  payment  of  any  loss,  or  who  prepares,  makes,  or 
subscribes  any  account,  certificate  of  survey,  affidavit,  or 
proof  of  loss,  or  other  book,  paper,  or  writing,  with  intent 
to  present  or  use  the  same,  or  to  allow  it  to  be  presented 
or  used  in  support  of  any  such  claim,  is  punishable  by  im- 
prisonment in  the  State  prison  not  exceeding  three  years, 

or  by  fine  not  exceeding  one  thousand  dollars,  or  by  both. 

See  ante,  notes  to  §§  447, 452;  and  see  Civ.  Code,  §§  2633-2637. 

False  proofs.— To  swear  falsely  to  the  loss,  by  fire,  of  goods  which 
have  been  insured,  and  thereby  getting  the  insurance,  is  within  the 
statute— 1  Wheel.  C.  C.  242. 
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CHAPTER  Xn. 

FALSE  WEIGHTS  AND  KBASUBES. 

S  552.  "  False  weight "  and  *'  measure  "  defined. 

S  553.  Using  false  weights  or  measures. 

S  554.  Stamping  false  weight,  etc.,  on  casks  or  packages. 

S  555.  Weight  by  the  ton  or  pound. 

552.  A  false  weight  or  measure  is  one  which  does  not 

conform  to  the  standard  established  by  the  laws  of  the 

United  States  of  America. 
See  Pol.  Code,  §§  320&-3223. 

553.  Every  person  who  uses  any  weight  or  measure, 
knowing  it  to  be  false,  by  which  use  another  is  defrauded 

or  otherwise  injured,  is  guilty  of  a  misdemeanor. 

Use  of  false  weights.— The  use  of  false  weights  and  measures  on 
the  sale  of  property  is  cheating—6  Mass.  72 ;  13  Johns.  291 ;  0  Wend.  182; 
13  id.  31 1 ;  id.  87 ;  3  Burr.  1697 ;  131ack.  W.  273 ;  3  Term  Bep.  104.  Falsely 
representing  the  weight  of  an  article  is  within  the  statute— 8  Cox  C.  O. 
263;  id.  262:l)ut  not  if  only  done  to  induce  to  a  purchase— 3  Fost.  &  F. 
83S;  see  9  Cox  C.  C.  460;  so  to  pretend  to  have  weighed  it,  and  fftlsely 
representing  its  weight,  is  a  false  pretense— 3  Fost.  A  F.  838. 

554.  Every  person  who  knowingly  marks  or  stamps 
false  or  short  weight  or  measure,  or  false  tare,  on  any 
cask  or  package,  or  knowingly  sells  or  offers  for  sale, 
any  cask  or  package  so  marked,  is  guilty  of  a  misde- 
meanor. 

Marks  and  stamps.- Abakermarklng  bread  at  overweight  is  guilty 
of  cheating— 1  Dall.  47 ;  but  not  if  no  weights  be  used— idj  3  Const.  S. 
C.  I3»;  80,  selling  an  article  with  a  forged  seal  on  it— 2  Buss.  Cr.  609; 
or  a  false  stamp  or  trade-mark— 2  East  Jr.  G.  820. 

555.    In  all  sales  of  coal,  hay,  and  other  commodities, 
usually  sold  by  the  ton  or  fractional  parts  thereof,  the 
seller  must  give  to  the  purchaser  full  weight,  at  the  rate 
of  two  thousand  pounds  to  the  ton;  and  in  all  sales  of  ar- 
ticles which  are  sold  in  commerce  by  avoirdupois  weight, 
the  seller  must  give  to  the  purchaser  full  weight,  at  the 
rate  of  sixteen  ounces  to  the  pound ;  and  any  person  vio- 
lating^ this  section  is  guilty  of  a  misdemeanor.  [Approved 
Feb.  15th,  1876.] 
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CHAPTER  Xni. 

FRAUDULENT  INSOLVSNCIBS  BT  COBPOBATIONS,  AND  OTHBS 
VBAUDS  IN   THBIB  MANAGEMENT. 

S  557.   Frauds  In  subscriptions  for  stock  of  corporations. 

%  558.   Frauds  in  procuring  organization,  etc.,  of  corporation. 

S  559.   Unauthorized  use  of  names  in  prospectus,  etc. 

S  560.   Misconduct  of  directors  of  stock  corporations. 

S  561.   Savings-bank  officer  overdrawing  his  account. 

S  562.   Beceiving  deposits  in  Insolvent  banks. 

S  563.   Frauds  in  keeping  accounts  in  books  of  corporations. 

S  564.   Officer  of  corporation  publishing  false  reports. 

S  565.   Officer  of  corporation  to  permit  an  inspection. 

S  566.  Officer  of  railroad  company  contracting  debt  in  its  behalf  ex- 
ceeding Its  available  means. 

S  567.   Debt  contracted  in  violation  of  last  section  not  invalid. 

S  568.  Director  of  a  corporation  presumed  to  have  knowledge  of  its 
affairs. 

S  568.  Director  present  at  meeting.  When  presumed  to  have  assented 
to  proceedings. 

S  570.  Director  absent  from  meeting,  when  presnmed  to  liavo  assent- 
ed to  proceedings. 

S  571.   Foreign  corporations. 

S  672.   "Director"  defined. 

557.  Every  person  who  signs  the  name  of  a  flctitiona 
person  to  any  subscription  for  or  agreement  to  take  stock 
in  any  corporation  existing  or  proposed,  and  every  per- 
son who  signs  to  any  subscription  or  agreement  the  name 
of  any  person,  knowing  that  such  person  has  not  means 
or  does  not  intend  in  good  faith  to  comply  with  all  the 
terms  thereof,  or  under  any  understanding  or  agreement 
that  the  terms  of  such  subscription  or  agreement  "bre  not 
to  be  complied  with  or  enforced,  is  guilty  of  a  misde- 
meanor. 

The  obligation  of  actual  payment  is  created  in  all  oases  by  a  sub- 
scription to  a  capital  stock,  unless  the  terms  of  the  subscription  plainly 
exdude  it-3  Sand.  164;  2  HUl,  168;  5  id.  478:  1  Sand.  Ch.  180;  THet. 
163;  21  Wend.  273;  12  Conn.  499.   See  Civ.  Code,  S§  292, 298, 295. 
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558.  Every  officer,  agent,  or  clerk  of  any  corporation, 
or  of  any  persons  proposing  to  organize  a  corporation, 
or  to  increase  the  capital  stock  of  any  corporation,  who 
knowingly  exhibits  any  false,  forged,  or  altered  book,  pa- 
per, voucher,  security,  or  other  instrument  of  evidence, 
to  any  public  officer  or  board  authorized  by  law  to  exam- 
ine the  organization  of  such  corporation,  or  to  investigate 
its  affairs,  or  to  be  allowed  an  increase  of  its  capital,  with 
intent  to  deceive  such  officer  or  board  in  respect  thereto, 
is  panishable  by  imprisonment  in  the  State  prison  not  less 
than  three  nor  more  than  ten  years. 

See  Civ.  Code,  §§  283-^0, 322-349, 359, 377, 378.    See  3  Sand.  164. 

559.  Every  person  who,  without  being  authorized  so 
to  do,  subscribes  the  name  of  another  to  or  inserts  the 
name  of  another  in  any  prospectus,  circular,  or  other  ad- 
vertisement or  announcement  of  any  corporation  or  joint- 
stock  association,  existing  or  intended  to  be  formed,  with 
intent  to  permit  the  same  to  be  published,  and  thereby 
to  lead  persons  to  believe  that  the  person  whose  name  is  so 
subscribed  is  an  officer,  agent,  member,  or  promoter  pf 
such  corporation  or  association,  is  guilty  of  a  misdemeanor. 

See  Civ.  Code,  SS  292, 293;  and  see  ante,  S  S58. 

■ 

560.  Every  director  of  any  stock  corporation  who  con- 
curs in  any  vote  or  act  of  the  directors  of  such  corpora- 
tion or  any  of  them,  by  which  it  is  intended,  either — 

1.  To  make  any  dividend,  except  from  the  surplus 
profits  arising  from  the  business  of  the  corporation,  and  in 
the  cases  and  manner  allowed  by  law;  or, 

2.  To  divide,  withdraw,  or  in  any  manner,  except  as 
provided  by  law,  pay  to  the  stockholders,  or  any  of  them, 
any  part  of  the  capital  stock  of  the  corporation ;  or, 

3.  To  discount  or  receive  any  note  or  other  evidence  of 
debt  in  payment  of  any  installment  actually  called  in  and 
required  to  be  paid,  or  with  the  intent  to  provide  the 
means  of  making  such  payment ;  or, 

4.  To  receive  or  discount  any  note  or  other  evidence  of 
debt,  -with  the  intent  to  enable  any  stockholder  to  with- 
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draw  any  part  of  the  money  paid  in  by  him,  or  his  stock; 
or, 

5.  To  receive  from  any  other  stock  corporation,  in  ex- 
change for  the  shares,  notes,  bonds,  or  other  evidences  of 
debt  of  their  own  corporation,  shares  of  the  capital  stock 
of  such  other  corporation,  or  notes,  bonds,  or  other  evi- 
dences of  debt  issued  by  such  other  corporation; 

— is  guilty  of  a  misdemeanor. 

See  Civ.  Code, "  Corporations  ";  and  see  ante,  §§  309, 558. 

561.  Every  officer,  agent,  teller,  or  clerk  of  any  sav- 
ings-bank, who  kDOwingly  overdraws  his  account  with 
such  bank,  and  thereby  wrongfully  obtains  the  money, 
note,  or  funds  of  such  bank,  is  guilty  of  a  misdemeanor. 

Overdrawing  account— by  bank  director  or  ofBlcer  of  a  bank,  is  ln< 
dictable-4  Zab.  478. 

562.  Every  officer,  agent,  teller,  or  clerk  of  any  bank, 
and  every  individual  banker,  or  agent,  teller,  or  clerk  of 
any  individual  banker,  who  receives  any  deposits,  know- 
ing that  such  bank,  or  association,  or  banker  is  insolvent, 

is  guilty  of  a  misdemeanor. 
See  4  Zab.  478. 

563.  Every  director,  officer,  or  agent  of  any  corpora- 
tion or  joint-stock  association,  who  knowingly  receives  or 
possesses  himself  of  any  property  of  such  corporation  or 
association,  otherwise  than  in  payment  of  a  just  demand, 
and  who,  with  intent  to  defraud,  omits  to  make,  or  to 
cause  or  direct  to  be  made,  a  full  and  true  entry  thereof 
in  the  books  or  accounts  of  such  corporation  or  associa- 
tion, and  every  director,  officer,  agent,  or  member  of  any 
corporation  or  joint-stock  association  who,  with  intent  to 
defraud,  destroys,  alters,  mutilates,  or  falsifies  any  of  the 
books,  papers,  writings,  or  securities  belonging  to  such 
corporation  or  association,  or  makes,  or  concurs  in  mak- 
ing, any  false  entries,  or  omits,  or  concurs  in  omitting  to 
make  any  material  entry  in  any  book  of  accounts,  or  other 
record  or  document  kept  by  such  corporation  or  associa- 
tion, is  punishable  by  imprisonment  in  the  State  prison 
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not  less  than  three  nor  more  than  ten  years,  or  by  imprison- 
ment in  a  county  jail  not  exceeding  one  year,  and  a  fine 
not  exceeding  five  hundred  dollars,  or  by  both  such  fine 

and  imprisonment. 
See  ante,  §  558. 

Agent  of  corporation.— An  indictment  lies  against  an  agent  of  a  cor^ 

S oration  for  making  false  entries  in  ttie  corporate  bookiH-53  Cal.  615. 
ee  jwst,  §  950. 

564.  Every  director,  officer,  or  agent  of  any  corpora- 
tion or  joint-stock  association,  who  knowingly  concurs  in 
making,  publishing,  or  posting  any  written  report,  exhibit, 
or  statement  of  its  affairs  or  pecuniary  condition,  or  book 
or  notice  containing  any  material  statement  which  is  false, 
or  refuses  to  make  any  book  or  post  any  notice  required 
by  law,  in  the  manner  required  by  law,  other  than  such 
as  are  mentioned  in  this  chapter,  is  guilty  of  a  felony. 
[Approved  January  27th,  1876.] 

See  Ciy.  Code,  §  316.  This  section  defines  several  distinct  offenses— 
53CaL64»;  see  6  Abb.  Fr.  247 ;  11  id.  234. 

565.  Every  officer  or  agent  of  any  corporation,  having 
or  keeping  an  office  within  this  State,  who  has  in  his  cus- 
tody or  control  any  book,  paper,  or  document  of  such  cor- 
poration, and  who  refuses  to  give  to  a  stockholder  or 
member  of  such  corporation,  lawfully  demanding,  during 
office  hours,  to  inspect  or  take  a  copy  of  the  same,  or  of 
any  part  thereof,  a  reasonable  opportunity  so  to  do,  is 
guilty  of  ^a  misdemeanor. 

See  Civ.  Code,  §§  377, 378, 382, 383.  Books  to  be  kept  open  for  inspec- 
tion—5  N.  T.  562.  The  sCatute  gives  the  stockholder  not  only  the  right 
to  inspect  the  books  but  to  take  copies  of  the  same—  1  Seld.  562. 

566.  Every  officer,  agent,  or  stockholder  of  any  rail- 
road company,  who  knowingly  assents  to,  or  has  any 
agency  in  contracting  any  debt  by  or  on  behalf  of  such 
company,  unauthorized  by  a  special  law  for  the  purpose, 
the  amount  of  which  debt,  with  other  debts  of  the  company, 
exceeds  its  available  means  for  the  payment  of  its  debts, 
in  its  possession,  under  its  control,  and  belonging  to  it  at 
the  time  such  debt  is  contracted,  including  its  bona  Jide 
and  available  stock  subscriptions,  and  exclusive  of  its 
real  estate,  is  guilty  of  a  misdemeanor. 
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Offenses  defined.~Tlils  section  defines  two  or  more  offenses— one 
1>iBfng  a  concurrence  by  an  officer  of  a  corporation  in  making  a  false 
statement,  and  tbe  otlier  a  concurrence  in  its  publication— 53  Cal.  647. 
See  Civ.  Code,  SS  309, 456, 457. 

567.  The  last  section  does  not  affect  the  validity  of  a 
debt  created  in  violation  of  its  provisions,  as  against  the 
company. 

568.  Every  director  of  a  corporation  or  joint-stock  as- 
sociation is  deemed  to  possess  such  a  knowledge  of  the 
affairs  of  his  corporation  as  to  enable  him  to  determine 
whether  any  act,  proceeding,  or  omission  of  its  directors 
is  a  violation  of  this  chapter. 

569.  Every  direotor  of  a  corporation  or  joint-stock  as- 
sociation, who  is  present  at  a  meeting  of  the  directors  at 
which  any  act,  proceeding,  or  omission  of  such  direct- 
ors, in  violation  of  this  chapter,  occurs,  is  deemed  to  have 
concurred  therein,  unless  he  at  the  time  causes,  or  in 
writing  requires,  his  dissent  therefrom  to  be  entered  in 
the  minutes  of  the  directors. 

See  Civ.  Code,  §§  309, 317, 377. 

570.  Every  director  of  a  corporation  or  joint-stock  as- 
sociation, although  not  present  at  a  meeting  of  the  di- 
rectors at  which  any  act,  proceeding,  or  omission  of  such 
directors,  in  violation  of  this  chapter,  occurs,  is  deemed 
to  have  concurred  therein,  if  the  facts  constituting  such 
violation  appear  on  the  records  or  minutes  of  the  proceed- 
ings of  the  board  of  directors,  and  he  remains  a  director 
of  the  same  company  for  six  months  thereafter,  and  does 
not  within  that  time  cause,  or  in  writing  require,  his  dis- 
sent from  such  illegality  to  be  entered  in  the  minutes  of 
the  directors. 

571.  It  is  no  defense  to  a  prosecution  for  a  violation  of 
the  provisions  of  this  chapter,  that  the  corporation  was 
one  created  by  the  laws  of  another  State,  government,  or 
country,  if  it  was  one  carrying  on  business  or  keeping  an 
office  therefor  within  this  State. 
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572.  The  term  "director/'  as  used  in  this  chapter, 
embraces  any  of  the  persons  having  by  law  the  direction 
or  management  of  the  afi^irs  of  a  corporation,  by  what- 
ever name  sach  persons  are  described  in  its  charter  or 
known  by  law. 

PVK.  CODB.— •!• 


1 
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CHAPTER  XIV. 

FBAUDULENT    ISSUE    OF    DOCUMENTS   OF    TTTLB    TO    HXB- 

CHANDISE. 

§  577.  Issuing  fictitious  bills  of  lading,  etc. 

§  578.  Issuing  fictitious  warehouse  receipts. 

§  579.  Erroneo]^s  bills  of  lading  or  receipts  issued  in  goodfann. 

S  580.  Duplicate  receipts  must  be  marked  "  duplicate." 

§  581.  Selling,  etc.,  property  received  for  transportation  or  storage. 

§  582.  Bill  of  lading  or  receipt  issued  by  warehouseman. 

§  583.  Property  demanded  by  process  of  law. 

577.  Every  person,  being  the  master,  owner,  or  agent 
of  any  vessel,  or  officer  or  agent  of  any  railroad,  express, 
or  transportation  company,  or  otherwise  being  or  repre- 
senting any  carrier, who  delivers  any  bill  of  lading,  receipt, 
or  other  voucher,  by  which  it  appears  that  any  merchan- 
dise of  any  description  has  been  shipped  on  board  any 
vessel,  or  delivered  to  any  railroad,  express,  or  transport- 
ation company,  or  other  carrier,  unless  the  same  has 
been  so  shipped  or  delivered,  and  is  at  the  time  actually 
under  the  control  of  such  carrier,  or  the  master,  owner, 
or  agent  of  such  vessel,  or  of  some  officer  or  agent  of  such 
company,  to  be  forwarded  as  expressed  in  such  bill  of 
lading,  receipt,  or  voucher,  is  punishable  by  imprison- 
ment in  the  State  prison  not  exceeding  five  years,  or  by  a 

fine  not  exceeding  one  thousand  dollars,  or  both. 
Bill  of  lading— see  Civ.  Code,  §  2126;  Desty's  Ship.  &  Adm.  §  217. 

578.  Every  person  carrying  on  the  business  of  a  ware- 
houseman, wharfinger,  or  other  depositary  of  property, 
who  issues  any  receipt,  bill  of  lading,  or  other  voucher 
for  any  merchandise  of  any  description,  which  has  not 
been  actually  received  upon  the  premises  of  such  person, 
and  is  not  under  his  actual  control  at  the  time  of  issuing 
such  instrument,  whether  such  instrument  is  issued  to  a 
person  as  being  the  owner  of  such  merchandise,  or  as  se- 
curity for  any  indebtedness,  is  punishable  by  imprison- 
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ment  in  the  State  prison  not  exceeding  five  years,  or  by  a 
fine  not  exceeding  one  thousand  dollars,  or  both. 
See  Cir.  Code,  S  1814. 

579.  No  person  can  be  convicted  of  an  offense  under 
the  last  two  sections  by  reason  that  the  contents  of  any 
barrel,  box,  case,  cask,  or  other  vessel  or  package  men- 
tioned in  the  bifl  of  lading,  receipt,  or  other  voucher, 
did  not  correspond  with  the  description  given  in  such 
instrument  of  the  merchandise  received,  if  such  descrip^ 
tion  corresponded  substantially  with  the  marks,  labels, 
or  brands  upon  the  outside  of  such  vessel,  or  package, 
unless  it  appears  that  the  accused  knew  that  such  marks, 
labels,  or  brands  were  untrue. 

See  Oiy.  Code,  §  1817. 

580.  Every  person  mentioned  in  this  chapter,  whc 

issues  any  second  or  duplicate  receipt  or  voucher,  of  a 

kind  specified  therein,  at  a  time  while  any  former  receipt 

or  voucher  for  the  merchandise  specified  in  such  second 

receipt  is  outstanding  and  uncanceled,  without  writing 

across  the  face  of  the  same  the  word  "duplicate,"  in  a 

plain  and  legible  manner,  is  punishable  by  imprisonment 

in  the  State  prison  not  exceeding  five  years,  or  by  a  fine 

not  exceeding  one  thousand  dollars,  or  both 
See  Civ.  Code,  §  2130. 

581.  Every  person  mentioned  in  this  chapter,  who 
sells,  hypothecates,  or  pledges  any  merchandise  for  which 
any  bill  of  lading,  receipt,  or  voucher  has  been  issued  by 
him,  without  the  consent  in  writing  thereto  of  the  person 
holding  such  bill,  receipt,  or  voucher,  is  punishable  by  im- 
prisonment in  the  State  prison  not  exceeding  five  years, 
or  by  a  fine  not  exceeding  one  thousand  dollars,  or  both. 

See  Pol.  Code.  §g  3152-3157. 

582  of  said  Code  is  repealed.    [Approved  March  30th, 
in  effect  July  1st,  1874. 
See  Civ.  Code,  SS  2127, 2128. 

583.  The  last  two  sections  do  not  apply  where  prop- 
erty is  demanded  or  sold  by  virtue  of  process  of  law. 
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CHAPTER  XY. 
3iALicions  nrjuBiEs  to  bailboad  bbidqss,  highways, 

BBIDGES,  Ain>  TELBQBAPqS. 

S  667.  Injuries  to  railroads  and  railroad  bridges. 

S  fi68.  Injuries  to  highways,  private  ways,  and  tetdges. 

§  589.  Injuries  to  toU-hooses  and  gates. 

S  590.  Injuries  to  milestones  and  guide-boards. 

S  591.  Injuring  telegraph  lines. 

S  592.  T^dng  water  from  or  obstructing  canals. 

587.  Every,  person  who  maliciously,  either— 

1.  Bemoves,  displaces,  injures,  or  destroys  any  part  of 
any  railroad,  whether  for  steam  or  horse  cars,  or  any 
track  of  any  railroad,  or  any  branch  or  branch-way, 
switch,  turnout,  bridge,  viaduct,  culvert,  embankment, 
station-house,  or  other  structure  or  fixture,  or  any  part 
thereof,  attached  to  or  connected  with  any  railroad;  or, 

2.  Places  any  obstruction  upon  the  rails  or  track  of  any 
railroad,  or  of  any  switch,  branch,  branch-way,  or  turnout 
connected  with  any  railroad; 

— ^is  punishable  by  imprisonment  in  the  State  prison  not 

exceeding  live  years,  or  in  the  county  jail  not  less  than 

six  months. 

Injuries  to  railroads.—WillfuIly  placing  an  obstruction  on  a  railroad 
track  is  within  this  section— 59  Ala.  98;  and  the  obstruction  must  be 
such  as  to  endanger  life— 7  Tex.  Ct.  App.  462;  and  that  the  defendant 
was  impelled  by  other  motives  than  to  ihlure  the  train,  Is  no  defense— 
2  Moody  &  B.  S39;  nor  is  it  a  defense,  if  the  intent  to  endanger  the 
safety  of  passengers  is  proved,  that  the  train  was  a  freight  ualn—l 
Fost.  &  F.lt7 ;  but  see  6  Cox  G.  C.  2(12.  Willfully  throwing  anything  up- 
on a  train,  so  as  to  endanger  the  safety  of  passengers,  is  an  indictable 
offense— 10  Jur.  211 ;  but  if  the  intent  was  only  to  commit  an  assault  on 
a  person  on  the  train,  the  case  is  not  sustained— 1  Fost.  &  F.  107.  Ob- 
structions or  injuries,  as  changing  the  signals  so  as  to  slow  the  train- 
Law  R.  1 G.  G.  253;  or  stretching  out  the  arms  as  a  signal— id.  278;  or 
maliciously  placing  stones  on  the  track,  with  Intent  to  injure  any  car, 
is  indictabkh-^  Cox  C.  0.298. 

588.  Every  person  who  maliciously  digs  up,  removes, 
displaces,  breaks,  or  otherwise  injures  or  destroys  any 
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public  highway  or  bridge,  or  any  private  way  hUd  out  by 
authority  of  law,  or  bridge  upon  such  highway  or  private 
way,  is  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  five  years,  or  in  the  county  jail  not  exceed- 
ing one  year. 

589.  Every  person  who  maliciously  injures  or  destroys 
any  toll-house  or  turnpike  gate,  Ib  guilty  of  a  misde- 
meanor. 

590.  Every  person  who  maliciously  removes  or  in- 
jures any  mile-board,  post,  or  stone,  or  guide-post,  or  any 
inscription  on  such,  erected  upon  any  highway,  is  guilty 
of  misdemeanor. 

591.  Every  person  who  maliciously  takes  down,  re- 
moves, injures,  or  obstructs  any  line  of  telegraph,  or  any 
part  thereof,  or  appurtenance  or  apparatus  connected 
therewith,  or  severs  any  wire  thereof,  is  guilty  of  a  mis- 
demeanor. 

592.  Every  person  who  shall  without  authority  of  the 
owner  or  managing  agent,  and  with  intent  to  defraud, 
take  water  from  any  canal,  ditch,  flume,  or  reservoir, 
used  for  the  purpose  of  holding  or  conveying  water  for 
manufacturing,  agricultural,  mining,  or  domestic  uses,  or 
who  shall,  without  like  authority,  raise,  lower,  or  other- 
wise disturb  any  gate  or  other  appurtenance  thereof  used 
for  the  control  or  measurement  of  water,  or  who  shall 
empty  or  place,  or  cause  to  be  emptied  or  placed  into  any 
such  canal,  ditch,  flume,  or  reservoir,  any  rubbish,  filth, 
or  obstruction  to  the  free  flow  of  the  water,  is  guilty  of 
a  misdemeanor.     [Approved  April  Ist,  1878b] 
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TITLE  XIV. 

Malidona  Mischief. 

S  W4.  Maliciou  mischief  in  geuaai,  defined. 

S  895.  Specifications  in  f  ollowlnc  sections  not  lestrlctiTe  of  last  sec- 
tion. 

S  086.  Poisoning  cattle. 

S  507.  Killing,  maiming,  or  torturing  animals. 

S  586.  Killing,  etc.,  birds  in  cemeteries. 

S  589.  Killing  seals.   [Bepealed.] 

§  600.  Burning  buildings,  etc.,  not  the  subject  of  arson. 

S  601.  Vslnggnnpowder,  etc.,  indestroying  or  injuring  any  buildings. 

S  002.  Malicious  injuries  to  freehold. 

g  603.  Limitation  upon  the  operations  of  the  preceding  soctton. 

S  604.  Injuries  to  standing  crops,  etc. 

§  605.  Bemoving,  defacing,  or  altering  landnuurks. 

S  606.  Destroying  or  injuring  jails. 

S  607.  Destroying  or  injuring  bridges,  dams,  etc. 

§608.  Burning  or  injuring  rafts.   Setting  adrift  vessels. 

S  609.  Bemoving  buoys  and  beacons. 

S  610.  Masking  or  removing  signals,  or  exhibiting  false  lights. 

§611.  Obstructing  navigable  streams. 

§  612.  Depositing  sand,  dust,  etc. ,  In  Humboldt  Bay. 

§  613.  Throwing  overboard  ballast,  or  obstructing  navigation, 

g  614.  Mooring  vessels  to  buoys. 

§  615.  Injuries  to  signals,  etc.,  In  United  States  survey. 

§  616.  Destroying  or  tearing  down  notices,  etc. 

§  617.  Injuring  or  destroying  written  instrument. 

§  618.  Opening  or  publishing  sealed  letters.  • 

§  619.  Disclosing  contents  of  telegraphic  message. 

§  620.  Altering  telegraphic  messs^es. 

§  621.  Opening  telegrams. 

§  622.  Injuring  works  of  art  or  improvements. 

§  623.  Destroying  works  of  literature,  etc.,  in  public  libraries. 

g  624.  Breaking  or  obstructing  water-pipes,  etc. 

§  625.  Drawing  water  from  works  after  they  have  been  dosed. 

594.  Every  person  who  maliciously  injures  or  de- 
stroy any  real  or  personal  property  not  his  own,  in  cases 
otherwise  than  such  as  are  specified  in  this  Code,  is  gailty 
of  a  misdemeanor. 
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MalioiooB  mischief.— MaUciotts  miscblef  is  the  willful  injury  or  de> 
structiou  of  personal  property,  from  ill-will  or  resentment  toward  its 
owner,  or  oat  <rf  aspirit  of  wanton  cruelty  or  revenge— 3  Dev.  A  B.  130; 
110  Mass.  401 ;  3  Cush.  bS6,  The  essence  of  the  offense  is  injury  to  prop- 
erty—5  Parker  Cr.  R.  18S;  26  Ohio  St.  265;  whether  the  possession  to 
the  proper^  was  rl|ditfni  or  wrongful— 7  Barb.  9 ;  8  Humph.  37 ;  62  Ind. 
478;  14  Kan.  396;  39]fe.a61;  orr though  the  title  to  the  property  be  in 
dispute  between  the  parties— 4  Moody  ft  B.  431;  but  see  52  Ind.  47S; 
and  ownership  need  not  be  averred— 101  Mass.  84 ;  32  Tex.  61 1 :  and  see 
43  id.  433;  but  an  honest  t^tef  in  Utie  is  a  defense— 14  Kan.  296;  62  Ind. 
437;  14  Cox  C.  G.  5;  especially  where  the  trespass  is  the  removal  of 
fences— 45  Ind.  388.  So,  consent  of  the  owner  is  a  defense— 21  Me.  341 ; 
11  Tex.  368.  The  injury  must  be  such  as  to  impair  utility— 2  Met.  21. 
At  common  law,  the  act  of  injury  must  be  done  with  a  breach  of  the 
peace— 3  Yt.  344;  3  Tex.  312;  10  Ired.  17;  or  to  the  scandal  of  the  pub- 
ue— 2  Cranch  C.  G.  259;  4  id.  483;  or  be  marked  by  a  malignant  cruelty 
—Si  Ind.  478. 

JMxut  be  willfhl.— Neither  negligent  injury,  nor  inlury  Inflicted  in 
hot  blood  win  constitute  the  offeuse— 3  Cush.  558;  3  Dev.  &  B.  130;  52 
Ind.  478:  10  Iowa,  115;  1  Minn.  292;  51  Miss.  353;  12  CoxC.  G.  607;  the 
act  must  be  willfully  and  maliciously  done— 1  Up.  Can.  Q.  B.  155. 

The  malice.— Malice  is  the  gravamen  of  the  offense,  without  which 
it  would  be  mere  trespass— 43  Ala.  330;  44  id.  380;  72  N.  C.  2Ui :  3  Dutch. 
124;  49  Miss.  331 ;  51  id.  353;  but  see  37  Ala.  457 ;  28  6a.  190.  There  must 
be  malice  toward  the  owner  or  possessor  of  the  property— 7  Ala.  728: 
43  id.  330:  44  id.  380:  30  Ga.  325;  13  Ired.  33;  10  Iowa,  115;  49  Miss.  831: 
64  N.  0.23;  79  id.  666;  41  Tex.  622;  3  Yerg.  278;  8  Heisk.  457:  but  see  1 
Tenn.  305;  26  Ohio  St.  176;  1  Car.  &  K.  705;  but  It  need  not  be  express 
malice,  nor  need  any  general  bad  purpose  or  design  be  entertained— 
15  Pick.  337;  9  Met.  410.  A  malicious  injury  is  an  injury  committed 
willfully  and  wantonly  and  without  cause  or  excuse— 34  Cal.  48;  36  id. 
255;  3  Story,?;  1  Sum.  394:  2  id.  586;  3  Mason,  102;  4  id.  115;  6  id.  192; 
23  Mo.  287;  122  Mass.  19;  12  Tex.  462;  25  id.  33.  So,  mallifnant  cruelty 
Irrespective  of  special  malice  is  sufficient,  if  it  sliook  or  scuudallzc  the 
community— 4  Cranch  C.  C.  483;  23  Ga.  190;  26  Ohio  St.  176;  or  if  the 
act  be  dono  with  tho  spirit  of  wanton  cruelty  or  wicked  rcvengo— 3 
Cush.  558;  44  Ala.  381.  See  5  Parker  Cr.  R.  668;  G4  N.  C.  23;  43  Ala.  330. 
It  Is  a  question  of  fact— 3  How.  292;  4  Barn.  &  C.  247 ;  sco  24  flow.  5j2; 
and  may  be  inferred  from  facts  and  circumstances— 43  Ala.  33.5;  41  id. 
381;  42  Ind.  354;  3  Yerg.  278;  13  Cox  C.  C.  121;  as  secretly  cominiitiiig 
tho  act  in  tho  night-time,  or  where  the  injury  was  peculiarly  wanton— 
6  Parker  Cr.  R.  568:  64  N.  C.  23;  43  Ala.  330.  It  will  bo  inferred  from  an 
unlawfulact— 5  Allen,2;  or  from  tho  instrument  used— 43  Ala.  335;  or 
it  may  be  negatived  by  proof  of  a  friendly  purpose— 4  Car.  &  I*.  363 ;  cr 
necessity— 30  Ga.  325;  6  Jones,  (N.  C.)  276;  3  Cox  C.  C.  505.  If  the  injury 
is  not  wanton,  or  done  under  belief  of  a  ris?ht,  Avitliout  mnlice,  it  in  not 
malicious  mischief— 3  Dev.  &  B.  130;  43  Ala.  335;  44  id.  381;  8  Humph. 
37;  10  Iowa,  115;  64  N.  C.  23;  3  Yerg.  276. 

Offbnse  generally.- It  is  malicious  mischief  to  do  any  act  which 
will  sustain  an  indictment  for  arson— 32  Me.  183;  so,  scttini' flro  to 
barrels  of  tar  belonging  to  another  constitutes  tho  offense— 2  Tlawk.s. 
460;  so,  knowingly  meadllng  with  a  fire-alarm  box— 2  Met.  21 ;  or  cult  intf 
a  rope  attached  to  a  banner— 17  N.  H.  543;  or  cutting  off  a  few  feet  of 
cable— 2  Met.  21 ;  or  tearing  up  notes— 1  1  )all.  338;  or  dlscharsflng  n  khu 
to  annoy  a  sick  person— 9  Pick.  1;  or  Indecently  breaking  Into  a  room 
f or  the  same  pm'pose— 5  Binn.  277;  15  Pa.  St.  95;  or  putting  Irritatiii« 
substances  on  a  towel,  and  in  a  tub  used  l)y  others— 1  Whc^cH.  C.  ( '.  4::0 ; 
or  cantharldes  in  rum,  is  malicious  mischief- 2  Car.  &  K.  912;  1  Cox  ('. 
C.  282:  2  Moody  A  R.  531:  but  willfully  and  maliciously  destroy iujf 
the  saddle-bags  of  a  traveler— 6  Humph.  283;  or  tearing  down  corn— 5 
Ired .  364 ;  or  puUlnfT  up  cabbages,  has  beesJicld  not  malicious  mischief 
—6  Gray,  849. 


595,  The  sjiedlication  of  tii«  acts  enumerated  ia  the 
following  sections  of  this  chapter  is  not  intended  to  re- 
strict or  qualify  the  interpietatioa  of  the  pceceding  sec- 
tion. 

596,  Every  person  who  willfnlly  administers  any 
poison  to  an  animal,  the  property  of  another,  or  mali- 
ciously ezpoMB  any  poisonoas  sahstaace,  with  the  latent 
that  the  Eiame  shall  be  taken  or  swallowed  by  any  anch 
animal,  is  pnnlabable  by  imprisonment  in  the  State  prison 
not  exceedin£  three  years,  or  in  the  county  jail  not  ex- 
ceeding one  year,  and  a  fine  not  ezceedinK  five  hundred 
dollars. 

Hen«.— Though  hem  are  not  beaata,  yet  polaonlng  tbera  Is  Indict- 
■Dle-lOSHaM.SM;  IDBU.33a. 

597,  Every  person  who  maliciously  kills,  maims,  or 
wounds  an  animal,  the  property  of  another,  or  who  mali- 
ciously and  cruelly  beats,  tortures  or  injures  any  animal, 
whether  belonging  to  liimself  or  another,  is  guilty  of  a 
misdemeanor. 

Oineltr  to  animala — A  pabUn  and  Bcandsloos  cruelty  to  aulnulg  l3 
on  Indictable  oSensa  dlBtloct  from  malicious  tnjary  to  animals-s 
Eand.teo,  whether  InHleteU  fiyaio  owner  oraiiothei^l411en,«79;  i 
VTailcliad!1^41d.48ai44£r.Br3»)HOa.IM;  lAlken.S-JU:  ILaw 
BeHnterN.S.'S.  Utuisbera  made  AUMntar;  offense,;  Allen,  sit: 
iOfw-Pr-Ui  milWMi  llllTlU;  nUniLSTli  eeelllAiasalMei 
<  Hon,  Ml;  IsAbb.  Pr.H.S.n.  Whntoa  cmeltar  to  snlmau,  wbetlier 
Uaown  urthoae  of  snaOMT.  Is  uUUotable  it  eommoa  lun—i  Cnmcti 
CCXSil  AlkeiLLlBiJ  Liw  Bopoiter  K.  B-tOi  «  Cnoch  C.  C.  IB3  i  44 
H.H.>MitSaa.in.  BMniLCiMle,iU,niMr& 

Ualiiilons  minUatL— AmilloloQslnla^  tosnTbeHt,  irtUch  nuy  be 
tInpHiperVofHiDtlwr,lslDdlotable-iji]fTatt.1iia:3V[.«44;  Id  Wend. 
41tiinit  seal  Tex.  llBil  Sana,  irZiiia,  lor  mBlidooaly  dilriug  cslUe 
Oidn  thelTniin,43nK41lL  ilex.  CC  ADp.  MS.   Cattle^cludes 

nldliiss-1  Lesclklli  r&-*Jjtim,llfa:  49 Ulss.  Ul :  Kiua^  R.  C.  c. 
nTsteei^aDevriir.BiailvriSi  hoBs-lftIowa,U5i  31  Wall,  au:  1 
Leach.  71;  and  boraea,  nmreB,  and  coJts-l  Dall.  93S{  fi  Cuwen,  ik;  W 
Vt.  337;  ii  Mo.  493:  1  Leach,  7ii  1  £aat  F.  C.  1070.  Tame  boBalDcs 
are  not  catUe-22  Mo.  4fiT. 
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OT13  to  drlre  oat— 19  m.  80;  30  Ga.  325:  6  Jones  (K.  C.)  276;  3  Cox  C.  O. 
505.  In  mallcloasly  woundlnff  a  horse  it  is  not  necessary  to  prove  the 
use  of  an  instrument— 11  Cox  G.  '0.  125;  a  peimanent  injury  must  be 
inflicted— 1  Car.  &  K.  539;  so,  pouring  acid  into  the  eyes  of  a  mare  and 
blinding  her  is  indictable— 1  Moody  C.  0. 205.  The  willful  dlsfiffure- 
meut  or  maiming  a  horse  is  indictable— 8  Bush,  1:  S.  C.  1  Green  C.  B. 
293.  Iheword  wound  must  be  taken  in  its  ordinary  sense— Law  B. 
1  C.  C.  1 15.  Shaving  the  mane  and  cropping  the  tail  was  held  not  a 
disfigurement— Cheves  S.  C.  157:  contra,  2  Humph.  39;  but  driving  a 
nail  Into  thefr(^  of  a  horse's  hoof  Is  a  maiming,  even  if  curable— Buss. 
&  B.  16. 

Malicions  killing.— It  is  indictable  to  maliciously  and  willfully  kill 
animals  of  another,  with  intent  to  injure  blm— 3  Tex.  Ct.  A  pp.  31;  m 
Bush.  1 ;  S.  C.  1  Green  C.  B.  2;i3;  or  to  wantonly  kill  an  animal  wher:' 
the  effect  is  to  disturb  and  modest  a  family— 9  Gratt.  708.  To  destroy 
the  horse  of  another  is  an  indictable  offense— 1  Dail.  835;  1  Tenn.  3U5; 
but  see  0  Humph.  283 ;  id.  285.  Killing  a  liorse  with  mal ice  toward  the 
bailee  constitutes  the  offense,  though  there  be  no  malice  toward  the 
owner— 3HeLsk.262;  S.  C.  i  Green  C.  B.621.  So,  killing  hogs  in  de- 
fendant's crop,  if  the  fence  is  not  hog-proof,  is  an  offense— 3  Tox.  Ct. 
App.  228.  Dogs  are  protected— 13  Ired.  33;  2  Ind.  377;  34  N.  H.  523;  but 
not  in  Virginia— 17  Gratt.  617.  As  to  South  Carolina,  the  question  U 
still  in  doubt— 14  Blch.  203:  but  going  to  a  porch  and  shooting  a  dog, 
to  the  terror  of  the  people,  is  indictable— 8  Gratt.  708.  What  a  dog 
has  previously  done  is  no  defense  for  wantonly  kiUing  him,  when  not 
iaj^agrante  delicto—^  Tex.  Ct.  App.  475. 

598.  Every  person  who,  within  any  public  cemetery 
or  burying-ground,  kills,  wounds,  or  traps  any  bird,  or  de- 
stroys any  bird's  nest  other  than  swallows'  nests,  or  re- 
moves any  eggs  or  young  birds  from  any  nest,  is  guilty  of 
a  misdemeanor. 

599.  That  section  five  hundred  and  ninety-nine  of  the 
Penal  Code  is  hereby  repealed.  [In  effect  March  12th, 
1880.] 

600.  Every  person  who  willfully  and  maliciously 
burns  any  bridge  exceeding  in  value  fifty  dollars,  or  any 
building,  snow-shed,  or  vessel,  not  the  subject  of  arson,  or 
any  stack  of  grain  of  any  kind,  or  of  hay,  or  any  growing 
or  standing  grain,  grass,  or  tree,  or  any  fence,  not  the  prop- 
erty of  such  person,  is  punishable  by  imi)risonment  in  the 
State  prison  for  not  less  than  one  nor  more  than  ten  years. 

Bnming.— Where  a  landlord  burned  shocks  of  com  on  the  land  after 
tho  expiration  of  the  lease,  it  was  held  malicious  mischief— bl  HI.  478. 
Destroying  any  barrack,  cock,  crib,  rick,  or  stack,  Is  malic lous  in is- 
chlef—ii6 111.274;  so,  of  setting  flre  to  barrels  of  tar  belonging  to  an- 
other person— 2  Hawks,  46. 

601.  Every  person  who  maliciously,  by  the  explosion 
of  gunpowder  or  other  explosive  substance,  destroys. 
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throws  down,  or  injures  the  wholo  or  any  part  of  any 
building,  by  means  of  which  the  life  or  safety  of  a  human 
being  is  endangered,  is  guilty  of  felony. 

602.  Every  person  who  willfully  commits  any  trespass 
by  either — 

1.  Cutting  down,  destroying,  or  injuring  any  kind  of 
wood  or  timber  standing  or  growing  upon  the  lands  of  an- 
other; or, 

2.  Carrying  away  any  kind  of  wood  or  timber  lying  on 
Ruch  lands ;  or, 

3.  Maliciously  injaring  or  serering  from  the  freehold  of 
another  anything  attached  thereto,  or  the  produce  thereof; 
or, 

4.  Digging,  taking,  or  carrying  away  from  any  lot  situ- 
ated within  the  limits  of  any  incorporated  city,  without 
the  license  of  the  owner  or  legal  occupant  thereof,  any 
earth,  soil,  or  stone;  or 

5.  Digging,  taking,  or  carrying  away  from  any  land  in 
any  of  the  cities  of  the  State,  laid  down  on  the  map  or 
plan  of  such  city,  or  otherwise  recognized  or  established 
as  a  street,  alley,  avenue,  or  park,  without  the  license  of 
the  proper  authorities,  any  earth,  soil,  or  stone;  or, 

6.  Putting  up,  affixing,  fastening,  printing,  or  painting 
upon  any  property  belonging  to  the  State,  or  to  any  city, 
county,  town,  or  village,  or  dedicated  to  the  public,  or 
upon  any  property  of  any  person,  without  license  from 
tibe  owner,  any  notice,  advertisement,  or  designation  of, 
orany  name  for  any  commodity,  whether  for  sale  or  other- 
wise, or  any  picture,  sign,  or  device  intended  to  call  atten- 
tion thereto;  or, 

7.  Entering  upon  any  lands  owned  by  any  other  per- 
son or  persons  whereon  oysters  or  other  shell-fish  are 
planted  or  growing;  or  injuring,  gathering,  or  carrying 
away  any  oysters  or  other  shell-fish  planted,  growing,  or 
being  on  any  such  lands,  whether  covered  by  water  or 
not,  without  the  license  of  the  owner  or  legal  occupant 
thereof;  or  destroying  or  removing,  or  causing  to  be  re- 
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moTed  or  destroyed,  any  stakes,  marks,  fences,  or  signs 
intended  to  designate  the  boundaries  and  limits  of  any 
sach  lands; 

— is  guilty  of  a  misdemeanor.  [In  effect  March  30th, 
1878.] 

Malicious  injury  to  a  freehold.— Beid  estate,  as  well  as  personal 
property,  is  protected;  so,  it  is  indictable  to  tear  down  the  roof  and 
chinmey  of  a  house,  in  tbe  peaceable  possession  of  another— 3  Mo.  125; 
or  to  unlawfully  pull  down  a  building— 5  Allen,  2.  In  miscblef  to 
buildings,  a  malicious  intent  is  essential— 110  Mass.  401.  The  wanton 
destruction  of  property  in  tbe  day-time,  clandestinely  and  maliciously, 
is  a  misdemeanor— 5  Parlcer  Gr.  B.  S68.  Stripplnsr  copper  pipes  or 
sheeting  from  a  house  constitutes  the  offense— Kelyng,  29.  vViiere  a 
traveler,  refusing  to  pay  toll,  sawed  down  the  toll-gate  and  passed 
through,  it  was  malicious  mischief— 50  Ind.  281.  Breaking  windows  of 
a  house— 1  Dall.  .338;  or  breaking  glass  in  the  building,  constitutes  the 
offense— 11  Gush.  414;  S.  G.  2  Lead.  G.  G.  172.  A  person  tearing  down  a 
fence  erected  on  his  land  against  his  consent  is  not  guilty  of  mallcioos 
mischief— 59  HI.  68;  2  Green  Gr.  B.  550;  8  Leigh,  719. 

JSubd.  1.  Trees  and  timber.— To  constitute  malicious  mischief  as 
to  trees  and  timi)er,  there  must  be  an  unlawful  entry— 6  Gray,  349.  A 
willful  and  malicious  cutting  down  of  trees  is  sufficient— Buss.  &  B. 
373;  or  any  malicious  injury  to  trees— 6  Up.  Can.  Q.  B.  213;  even  If 
grafted  on  wild  stock— 16  Ind.  230;  Buss.  &  B.  373;  so,  as  to  girdling  or 
injuring  trees  or  plants— 19  Wend.  420;  2  Browne,  (Pa.)  249;  contra,  S 
Me.  177.  But  if  a  tree  be  on  the  division  line  of  the  land,  it  is  not  ma- 
licious mischief  to  cut  it  down— 8  Leigh,  719.  Woods  include  a  field 
overgrown  with  brush— 5  Jones,  (N.  G.)  3. 

Injury  to  machinery.— An  indictment  lies  for  a  willful  and  mali- 
cious injury  to  movables  and  Immovables— 1  Dall.  835;  19  Wend.  419;  so 
machinery  is  protected,  although  a  part  of  it  be  missing— Deac.  C.  L. 
1518;  or  when  taken  to  pieces— id.  1517;  4  Car.  &  P.  449.  So  as  to 
plows  used  in  agriculture— 9  Cox  G.  G.  417;  and  manufacturing  ma> 
terials,  and  machinery,  and  the  goods  in  process  of  manufacture,  arc 
protected— 1  Moody  k  B.  549;  as  tbe  warp  prepared  for  cardici^jr  and 
Kpinnlng— 3  Goz  G.  G.  295;  or  the  working  tools  of  a  loom,  or  tackle 
employed  in  weaving— 6  Cox  G.  G.  198;  or  a  8team>engine  for  working 
a  mine— 9  Gar.  &  F.  241 ;  or  the  scaffold  for  raising  the  mineral— 9  Gar. 
&  P.  234.  Injury  to  any  material  part  of  machinery  is  indictable- 
Buss.  &  B.  452;  as  plugging  up  the  feed-pipe  of  a  steam-engine— 10  Cox 
G.  G. 146. 

603.  The  following  acts  do  not  constitute  a  public 
offense,  within  the  meaning  of  the  preceding  section : 

1.  Gathering  pitch  from  trees  on  the  public  lands  of  the 
State  or  United  States,  unless  the  bark  from  such  trees  is 
removed  for  more  than  one-eighth  of  their  circumference, 
or  cut  made  more  than  three  inches  in  depth  into  the 
wood  thereof ; 

2.  Cutting  trees  upon  the  public  lands  of  tne  State  or 
United  States,  in  good  faith  for  the  purpose  of  manufac* 
turing  the  same  into  lumber  or  firewood,  or  piepaxing 
such  lands  for  agricultural  or  mining  purposes ; 
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— uDless  such  acts  are  committed  upon  swamp  and  over- 
flowed, tide,  salt  marsh,  or  school  lands  belonging  to  the 
State,  or  within  the  limits  of  the  lands  granted  by  the 
United  States  to  this  State  by  Act  of  Congress  of  June 
thirteenth,  eighteen  hundred  and  sixty-four,  relating  to 
the  Yosemite  Valley  andJlariposa  Big  Tree  Grove. 

The  Yosemite  Valley  grant  was  not  In  the  nature  of  a  trust— 6  Pac. 
Coast  L.  J.  106.  It  was  a  dedication  to  public  use,  brought  about  by 
the  combined  action  of  the  Federal  and  State  governments— id. 

604.  Every  person  who  maliciously  injures  or  destroys 
any  standing  crops,  grain,  cultivated  fruits  or  vegetables, 
the  property  of  another,  in  any  case  for  which  a  punish- 
ment is  not  otherwise  prescribed  by  this  Code,  is  guilty  of 
a  misdemeanor. 

605.  Every  person  who  either— 

1.  Maliciously  removes  any  monument  erected  for  the 
purpose  of  designating  any  point  in  the  boundary  of  any 
lot  or  tract  of  land,  or  a  place  where  a  subaqueous  tele- 
graph cable  lies;  or, 

2.  Maliciously  defaces  or  alters  the  marks  upon,  any 
such  monument;  or, 

3.  Maliciously  cuts  down  or  removes  any  tree  upon 

Which  any  such  marks  have  been  made  for  such  purpose, 

with  intent  to  destroy  such  marks; 

—is  guilty  of  a  misdemeanor. 
Landmarks— see  2  Halst.  426;  8  Leigh,  719. 

606.  Every  person  who  willfully  and  intentionally 
breaks  down,  pulls  down,  or  otherwise  destroys  or  injures 
any  public  jail  or  other  place  of  confinement,  is  punisha- 
ble by  fine  not  exceeding  ten  thousand  dollars,  and  by  im- 
prisonment in  the  State  prison  not  exceeding  five  years. 

607 .  Every  person  who  willfully  and  maliciously  cuts, 
breaks,  injures,  or  destroys  any  bridge,  dam,  canal,  flume, 
aqueduct,  levee,  embankment,  reservoir,  or  other  struc- 
ti^e  erected  to  create  hydraulic  power,  or  to  drain  or  re- 
claim any  swamp  and  overflowed  tide  or  marsh  land,  or 
to  store  or  conduct  water  for  mining,  manufacturing,  reo- 
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lamation,  or  agricaltuial  purposes,  or  for  the  supply  of 
the  inhabitants  of  any  city  or  town,  or  any  embankment 
necessary  to  the  same,  or  either  of  them,  or  willfully  or 
maliciously  makes  or  causes  to  be  made,  any  ai>erture  in 
such  dam,  canal,  flume,  aqueduct,  reservoir,  embank- 
ment, levee,  or  structure,  with  intent  to  injure  or  destroy 
the  same;  or  draws  up,  cuts,  or  injures  any  piles  fixed  in 
the  ground  for  the  purpose  of  securing  any  sea-bank,  or 
sea-walls,  or  any  dock,  quay,  or  jetty,  lock  or  sea-wall; 
or  who,  between  the  first  day  of  October  and  the  fifteenth' 
day  of  April  of  each  year,  plows  up  or  loosens  the  soil  in' 
the  bed  or  on  the  sides  of  any  natural  water-course  or' 
channel,  without  removing  such  soil  within  twenty-four' 
hours  from  such  water-course  or  channel;  or  who,  be- 
tween the  fifteenth  day  of  April  and  the  first  day  of  Octo« 
ber  of  each  year,  shall  plow  up  or  loosen  the  soil  in  the 
bed  or  on  the  sides  of  such  natural  water-course  or  chan- 
nel, and  shall  not  remove  therefrom  the  soil  so  plowed  up 
or  loosened  before  the  first  day  of  October  next  thereafter, 
is  guilty  of  a  misdemeanor,  and  upon  conviction,  punish- 
able by  a  fine  not  less  than  one  hundred  dollars  and  not 
exceeding  one  thousand  dollars,  or  by  imprisonment  in 
the  county  jail  not  exceeding  two  years,  or  by  both ;  prO' 
videdf  that  nothing  in  this  section  shall  be  construed  so  as 
to  in  any  manner  prohibit  any  person  from  digging  or  re- 
moving soil  from  any  such  water-course  or  channel,  for 
the  purpose  of  mining.    [In  effect  April  12th,  1880.] 

The  Act  of  April  12th,  1880,  amended  this  section  by  making  the 
>le  as  a  mlsdemeuior— 6  Pac.  Coast  L.  J.  727 ;  but, : 


offense  punishable  as  a  mlsdemeuior— 6  Pac.  Coast  L.  J.  727 ;  but,  not- 
wltlistandiog  the  repeal  of  the  punishment,  a  prosecution  for  a  f elonr 
committed  before  the  repeal  could  be  maintained,  according  to  S  3$ 
of  the  Political  Code,  but  by  Indictment,  not  information— tf  Fac.  Coast 
L.  J.  727. 

608.  Every  person  who  willfully  and  maliciously 
bnrns^  injures,  or  destroys  any  pile  or  raft  of  wood,  plank, 
boards,  or  other  lumber,  or  any  part  thereof,  or  cuts  loose 
or  sets  adrift  any  such  raft  or  part  thereof,  or  cuts,  breaks, 
in jnres,  sinks,  or  sets  adrift  any  vessel,  the  property  of  an- 
other, is  punishable  by  fine  not  exeeeding  five  hundred 
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dollars,  or  by  imprisonment  in  the  county  jail  not  exceed- 
ing six  months. 
Malicionslf  breaking  up  a  boat— 19  Wend.  430. 

609.  Every  person  who  willfully  removes  any  buoy 
or  beacon,  placed  in  any  waters  within  this  State  by  law- 
ful authority,  is  guilty  of  a  misdemeanor. 

610.  Every  person  who  unlawfully  masks,  alters,  or 
removes  any  light  or  signal,  or  willfully  exhibits  any 
light  or  signal,  with  intent  to  bring  any  vessel  into  dan- 
ger, is  punishable  by  imprisonment  in  the  State  prison 
not.less  than  three  nor  more  than  ten  years. 

611.  Every  person  who  unlawfully  obstructs  the  nav- 
igation of  any  navigable  stream,  is  guilty  of  a  misde- 
meanor. 

612.  Every  person  who  throws,  deposits,  or  permits 
■another  in  his  employ  to  throw  or  deposit,  any  sawdust, 
slabs  or  refuse  lumber,  in  any  place  where  it  may  be 
carried  or  fall  into  the  waters  of  Humboldt  Bay,  without 
first  having  constructed  piers,  bulkheads,  dams,  or  other 
contrivances,  approved  by  the  Board  of  Supervisors  of 
Humboldt  County,  to  prevent  the  same  from  escaping 
into  the  channels  of  such  bay,  is  guilty  of  a  misdemeanor. 

613.  Every  person  who,  within  the  anchorage  of  any 
port,  harbor,  or  cove  of  this  State,  into  which  vessels  may 
enter  for  the  purpose  of  receiving  or  discharging  cargo> 
throws  overboard  from  any  vessel  the  ballast,  or  any  part 
thereof,  or  who  otherwise  places  or  causes  to  be  placed 
in  such  port,  harbor,  or  cove,  any  obstructions  to  the  nav- 
igation thereof,  is  guilty  of  a  misdemeanor. 

614.  Every  person  mooring  any  vessel  to  or  hanging 
on  with  a  vessel  to  any  buoy  or  beacon,  placed  by  com- 
petent authority  in  any  navigable  waters  of  this  State,  is 
guilty  of  a  misdemeanor. 

615.  Every  person  who  willfully,  injures,  defaces,  or 
removes  any  signal,  monument,  building,  or  appurtenance 


255  jcAiJcions  xisGHncr.  §§ 

thereto,  placed,  erected,  or  used  by  persons  engaged  in 
the  United  States  Coast  Survey,  is  guilty  of  a  misde- 
meanor. 

616.  Every  person  who  intentionally  defaces,  obliter- 
ates, tears  down,  or  destroys  any  copy  or  transcript,  or 
extract  from  or  of  any  law  of  the  United  States  or  of  this 
State,  or  any  proclamation,  advertisement,  or  notification 
set  up  at  any  place  in  this  State,  by  authority  of  any  law 
of  the  United  States  or  of  this  State,  or  by  order  of  any 
court,  before  the  expiration  of  the  time  for  which  the 
same  was  to  remain  set  up,  is  punishable  by  fine  not  less 
than  twenty  nor  more  than  one  hundred  dollars,  or  by 
imprisonment  in  the  county  jail  not  more  than  one  month. 

Tearing  down  advertisements  and  not  putting  them  up  again  is 
within  the  statute— Addis.  267;  66  HI.  210. 

617.  Every  person  who  maliciously  mutilates,  tears, 
defaces,  obliterates,  or  destroys  any  written  instrument, 
the  property  of  another,  the  false  making  of  which  would 
be  forgery,  is  punishable  by  imprisonment  in  the  State 
prison  for  not  less  than  one  nor  more  than  five  years. 

Malicious  destruction  of  records  of  a  police  court— 22  Up.  Can.  C. 
P.  246. 

618.  Every  person  who  willfully  opens  or  reads,  or 
causes  to  be  read,  any  sealed  letter  not  addressed  to  him- 
self, without  being  authorized  so  to  do,  either  by  the 
writer  of  such  letter  or  by  the  person  to  whom  k  is  ad- 
dressed, and  every  person  who,  without  the  like  author- 
ity, publishes  any  of  the  contents  of  such  letter,  knowing 
the  same  to  have  been  unlawfully  opened,  is  guilty  of  a 
misdemeanor. 

619.  Every  person  wfa o  willfully  discloses  the  contents 
of  a  telegraphic  message,  or  any  part  thereof,  addressed 
to  another  person,  without  the  permission  of  such  person, 
unless  directed  so  to  do  by  the  lawful  order  of  a  court,  is 
punishable  by  imprisonment  in  the  State  prison  not  ex- 
ceeding five  years,  or  in  the  couuty  jail  not  exceeding 
one  year,  or  by  fine  not  exceeding  five  thousand  dollars, 
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or  by  both  fine  and  imprisonment.    [Approved  April  16th» 
1880.] 

620.  Every  person  who  willfully  alters  the  purport, 
effect,  or  meaning  of  a  telegraphic  message  to  the  injury 
of  another,  is  punishable  as  provided  in  the  preceding 
section. 

621.  Every  person  not  connected  with  any  telegraph 
office  who,  without  the  authority  or  consent  of  the  person 
to  whom  the  same  may  be  directed,  willfully  opens  any 
sealed  envelope  inclosing  a  telegraphic  message  and  ad- 
dressed to  any  other  person,  with  the  purpose  of  learning 
the  contents  of  such  message,  or  who  fraudulently  repre- 
sents any  other  person  and  thereby  procures  to  be  de- 
livered to  himself  any  telegraphic  message  addressed  to 
such  other  person,  with  the  intent  to  use,  destroy,  or 
detain  the  same  from  the  person  or  persons  entitled  to 
receive  such  message,  is  punishable  as  provided  in  section 
six  hundred  and  nineteen. 

622.  Every  person,  not  the  owner  thereof,  who  will- 
fully  injures,  disfigures,  or  destroys  any  monument,  work 
of  art,  or  useful  or  ornamental  improvement  within  the 

'4imits  of  any  village,  town,  or  city,  or  any  shade  tree  or 
ornamental  plant  growing  therein,  whether  situated  upon 
private  ground  or  on  any  street,  sidewalk,  or  public  park 
or  place,  is  guilty  of  a  misdemeanor. 

623.  Every  person  who  maliciously  cuts,  tears,  de« 
faces,  breaks,  or  injures  any  book,  map,  chart,  picture, 
engraving,  statue,  coin,  model,  apparatus,  or  other  work 
of  literature,  art,  or  mechanics,  or  object  of  curiosity,  de- 
posited in  any  public  library,  gallery,  museum,  collection, 
fair,  or  exhibition,  is  guilty  of  felony. 

624.  Every  person  who  willfully  breaks,  digs  up, 
obstructs,  or  injures  any  pipe  or  main  for  conducting  gas 
or  water,  or  any  works  erected. for  supplying  buildings 
with  gas  or  water,  or  any  appurtenances  or  appendages 
therewith  connected,  is  guilty  of  a  misdemeanor. 
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625.  Every  person  who,  with  intent  to  defraud  or  in* 
jure,  opens  or  causes  to  be  oi)ened,  or  draws  water  from 
any  stop-cock  or  fancet  by  which  the  flow  of  water  is 
controlled,  after  haying  been  notified  that  the  same  has 
been  closed  or  shut  for  specific  cause,  by  order  of  com- 
petent authority,  is  guilty  of  a  misdemeanor. 


n 
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TITLE  XV. 

Miscellaneous  Crimes. 

Chap.  I.    Violation  of  the  laws  fob  the  fbbsebya- 
TioN  OF  Game  and  Fish,  §§  626-37. 
n.    Of  other  and  Miscellaneous  Offenses,  §§ 
654-78. 


259  GAME  Aia>  FISH.  §  626 


'jri 


CHAPTER  L 

VIOLATION  OF  THE  LAWS  FOB  THE  PBBSEBYATION  OF  GAXX 
«  AND  FISH. 

S  1i26.  Destmctloii  of  groose,  duck,  etc.,  when  prohibited. 

S  627.  Same. 

S  €28.  Destruction  of  elk,  etc.,  when  prohihlted. 

§  629.  HaTing  game  in  possession  when  killing  thereof  Is  prohibited. 

S  630.  Use  of  phosphorus  on  land  In  certataeountles. 

$  631.  Taking  trout,  when  prohibited. 

§  633.  Same. 

§  633.  Taking  trout  by  nets,  etc.,  prohibited. 

S  634.  Taking  salmon,  when  prohibited. 

S  635.  Use  of  explosive*substances  In  fishing  prohibited. 

§  636.  Permanent  contriTances  for  catching. 

§  637.  Fishways  and  ladders,  penalties  for  not  keeping. 


626.  Every  person  who,  in  any  of  the  counties  of  this 
State,  between  the  fifteenth  day  of  March  and  the  fif- 
teenth day  of  September,  in  each  year,  hunts,  pursues, 
takes,  kills,  or  destroys  quail,  partridges,  or  grouse,  or 
any  kind  of  duck,  or  rail,  or  marsh-hens,  is  guilty  of  a 
misdemeanor.  Every  person  who,  in  the  State  of  Califor- 
nia, between  the  first  day  of  January  and  the  first,  day  of 
July,  in  each  year,  hunts,  pursues,  takes,  kills,  or  de- 
stroys doves,  is  guilty  of  a  misdemeanor.  Every  person 
who,  at  any  time,  takes,  gathers,  or  destroys  the  eggs  of 
any  mallard,  wood,  or  summer  duck,  red-head,  teal,  gad- 
well,  or  gray  duck,  or  any  other  species  of  wild-duck,  is 
guilty  of  a  misdemeanor.  Every  person  who  shall  have 
any  of  the  aforesaid  game,  or  any  male  deer  or  buck,  or 
any  female  deer  or  doe,  or  any  antelope,  elk,  or  mountain 
sheep  in  his  possession,  at  a  time  when  it  is  unlawful  to 
kill  the  same,  as  provided  by  this  section,  or  by  section 
six  hundred  and  twenty-eight  of  this  Code,  is  guilty  of  a 
misdemeanor;  and  proof  of  the  possession  of  any  of  the 
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aforesaid  game,  at  a  time  when  it  is  unlawful  to  kill  the 
same  within  the  county  wherein  the  same  is  found,  shall 
he  prima  facie  evidence,  in  any  prosecution  for  a  violation 
of  any  of  the  provisions  of  this  section,  that  the  person 
or  persons  in  whose  possession  the  same  is  found,  took, 
killed,  or  destroyed  the  same  in  the  county  wherein  the 
same  is  found,  during  the  period  when  it  was  unlawful  to 
take,  kill,  or  destroy  the  same.  [In  effect  April  16th, 
1880.] 

27.  Every  person  who,  in  the  counties  of  Plumas, 
Lassen,  or  Sierra,  between  the  fifteenth  day  of  March  and 
the  first  day  of  September,  In  each  year,  takes,  kills,  or 
destroys  quail,  partridges,  or  grouse,  or  who,  in  either  of 
such  counties,  between  the  fifteenth  day  of  March  and 
the  fifteenth  day  of  August  in  each  year,  takes,  kills,  or 
destroys  mallard,  wood,  teal,  spoonbill,  or  any  kind  of 
broad-bill  ducks,  is  guilty  of  a  misdemeanor.  [ Appro ved« 
February  15th.  1876.] 

0628.  Every  person  who,  between  the  first  day  of  No- 
vember in  each  year,  aiid  the  first  day  of  July  of  the  fol- 
lowing year,  hunts,  pursues,  takes,  kills,  or  destroys  any 
male  deer  or  buck,  is  guilty  of  a  misdemeanor.  Every 
person  who  shall,  for  the  period  of  four  years  from  and 
after  the  passage  of  this  act,  pursue,  hunt,  take,  kill,  or 
destroy  any  antelope,  elk,  or  mountain  sheep,  or  female 
deer  or  doe,  shall  be  guilty  of  a  misdemeanor.  Every 
person  who,  after  the  passage  of  this  act,  shall  kill  any 
spotted  fawn,  shall  be  guilty  of  a  misdemeanor.  Every 
person  who,  after  the  passage  of  this  act,  shall  take,  kill, 
or  destroy  any  of  the  animals  mentioned  in  this  section, 
at  any  time,  unless  the  carcass  of  such  animal  is  used  or 
preserved  by  the  person  slaying  it,  or  is  sold  for  food,  is 
guilty  of  a  misdemeanor.    [In  effect  March  90th,  1878.] 

629.  Every  person  who  buys,  sells,  or  has  in  his  pos- 
session any  of  the  game  enumerated  in  the  two  preceding 
sections,  within  the  time  the  taking  or  killing  thereof  ia 
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prohibited,  except  snch  as  are  tamed  or  kept  for  show  or 
cnriosity,  is  guilty  of  a  misdemeanor. 

630.    Every  person  who,  in  the  counties  of  Santa  Clara, 

Contra  Costa,  San  Joaquin,  Santa  Cruz,  or  San  Mateo, 

uses  or  distributes  phosphorus  upon  any  land  or  ground, 

between  the  first  day  of  March  and  the  first  day  of  No- 

A.  vember,  in  any  year,  is  guilty  of  a  misdemeanor. 

'  5  K^631.  Any  person  or  persons  who  shall  at  any  time  net, 
pound,  weir,  cage,  or  trap  any  quail,  partridge,  or  grouse, 
and  any  person  or  persons  who  shall  sell  or  give  away';" 
or  shall  have  in  his  or  her  possession  any  quail,  par- 
tridge, or  grouse  that  have  been  snared,  captured,  or 
taken  in  or  by  means  of  any  net,  pound,  weir,  cage,  or 
trap,  is  guilty  of  a  misdemeanor.    [In  effect  March  7th, 

/  n  )ff  632.  Every  person  who,  in  the  counties  of  Santa  Clara, 
^  Alpine,  Santa  Cruz,  Lake,  San  Mateo,  Monterey,  Sonoma, 
Tuolumne,  Alameda,  Marin,  Placer,  Nevada,  Plumas, 
Sierra,  San  Luis  Obispo,  Solano,  Mariposa,  Mendocino,  or  "^ 
Napa,  at  any  time,  takes  or  catches  any  trout,  except  ^\ 
with  hook  and  line,  is  guilty  of  a  misdemeanor.  [In  effect 
March  31st,  1876.J 

633.    Every  person  who  takes,  catches,  or  kills  any 

speckled  trout,  brook  or  salmon  trout,  or  any  variety  of 

trout,  between  the  first  day  of  November  and  the  first 

day  of  April  in  the  following  year,  is  guilty  of  a  misde- 

^  meanor.    [In  effect  March  30th,  1878.] 

/rfyJ534.  Every  person  who,  between  the  thirty-first  day 
*of  July  and  the  first  day  of  September  of  each  year,  takes, 
or  catches,  buys,  sells,  or  has  in  his  possession  any  fresh 
salmon,  is  guilty  of  a  misdemeanor.  Every  person  who 
shall  set  or  draw,  or  assist  in  setting  or  drawing  any  net 
or  seine  for  the  purpose  of  taking  or  catching  salmon  in 
any  of  the  waters  of  this  State,  at  any  time  between  sui^'  /i^  . 
rise  of  each  Saturday  and  twelve  o'clock  noon  of  the  foT-  '- 
lowing  Sunday,  is  guilty  of  a  misdemeanor.    Every  pev- 
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son  who,  between  the  first  day  of  April  and  the  thirty-first 
day  of  December  in  each  year,  takes  or  catches,  buys  or 
sells,  or  has  in  his  possession  any  fresh  shad,  is  guilty  of 
a  misdemeanor.  Nothing  in  this  section  shall  be  so  con- 
strued as  to  prohibit  any  person  from  catching  fish  with 
hook  and  line,  at  any  time,  in  the  tide-waters  of  the  State. 
[Approved  March  2nd,  1881.] 

635.  Every  person  who  places,  or  allows  to  pass  into 
any  of  the  waters  of  this  State,  any  lime,  gas,  tar,  cocculus 
indicus,  or  any  other  substance  deleterious  to  fish,  is 
guilty  of  a  misdemeanor.  And  every  person  who  uses 
any  poisonous  or  explosive  substances  for  the  purpose  of 
taking  or  destroying  fish,  is  guilty  of  a  misdemeanor; 
provided,  that  sawdust  shall  not  be  deemed  a  deleterious 
substance.  Any  person  who  shall  catch,  take,  or  carry 
away  any  trout,  or  other  fish,  from  any  stream,  pond,  or 
reservoir,  belonging  to  any  person  or  corporation,  without 
the  consent  of  the  owner  thereof,  which  stream,  pond,  or 
reservoir  has  been  stocked  with  fish  by  hatching  therein 
eggs  or  spawn,  or  by  placing  the  same  therein,  is  guilty 
of  a  misdemeanor.    [In  effect  April  1st,  1876.] 

636.  Every  person  who  shall  set,  use,  or  continue,  or 
who  shall  assist  in  setting,  using,  or  continuing  any 
pound,  weir,  set-net,  trap,  or  other  fixed  or  permanent 
contrivance  for  catching  fish  in  the  waters  of  this  State,  is 
guilty  of  a  misdemeanor.  Every  person  who  shall  cast, 
extend,  or  set  any  seine  or  net  of  any  kind,  for  the  catch- 
ing of  fish  in  any  river,  stream,  or  slough  of  this  State, 
which  shall  extend  more  than  one-third  across  the  width 
of  said  river,  stream,  or  slough,  at  the  time  and  place  of 
such  fishing,  is  guilty  of  a  misdemeanor.  Every  person 
who,  by  seine,  or  any  other  means,  shall  catch  the  young 
of  fish  of  any  species,  which  at  the  time  of  capture  are  too 
small  to  be  marketed,  and  who  shall  not  return  tbe  same 
to  the  water,  immediately  and  alive,  or  who  shall  sell,  or 
offer  for  sale,  any  such  fish,  fresh  or  dried,  is  guilty  of  a 
misdemeanor.    Every  person  convicted  of  a  violation  of 
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any  of  the  provisions  of  this  chapter,  shall  be  punished  by- 
fine  of  not  less  than  fifty  dollars  and  not  more  than  three 
hundred  dollars,  or  imprisonment  in  the  county  jail  of  the 
county  where  the  offense  was  committed,  for  not  less 
than  thirty  days  nor  more  than  six  months,  or  by  both 
such  fine  and  imprisonment.  One-half  of  all  moneys 
collected  for  fines  for  violation  of  the  provisions  of  this 
chapter  shall  be  paid  to  informers,  and  one-half  thereof  to 
the  district  attorney  of  the  county  in  which  the  action  is 
prosecuted;  all  other  costs  shall  be  charged  against  the 
county  in  which  the  action  is  prosecuted.  Kothing  in  this 
chapter  shall  be  construed  to  prohibit  the  United  States 
fish  commissioners,  or  the  fish  commissioners  of  the 
State  of  California,  from  taking  such  fish  as  they  shall 
deem  necessary  for  the  purpose  of  artificial  hatching,  nor 
at  any  time.  All  nets,  seines,  fishing  tackle,  boats,  or 
other  implements  used  in  catching  or  taking  fish  in  viola- 
tion of  the  provisions  of  this  chapter,  shall  be  forfeited, 
and  may  be  seized  by  the  peace  officer  of  the  county,  or 
assistant,  or  person  acting  under  the  fish  commissioners, 
and  may  be  by  them  destroyed,  or  may  be  sold  at  public 
auction  by  the  party  making  such  seizure,  upon  notice 
posted  in  such  county  for  five  days.  The  person  making 
such  seizure  and  sale  shall  be  entitled  to  retain  one-half 
of  the  proceeds  of  such  sale,  and  the  balance  shall  be  paid 
into  the  school  fund  of  the  county,  in  case  the  seizure 
and  sale  is  made  by  a  peace  officer  thereof,  or  to  the  fish 
commissioners,  if  made  by  a  person  appointed  by  them; 
provided,  that  all  nets  having  meshes  of  less  than  one  and 
a  half  inches  in  size,  when  seized  under  the  provisions  of 
this  section,  must  be  destroyed.  [Approved  March  2nd| 
1881.] 

637.  Every  owner  of  a  dam  or  other  obstruction  in  the 
-waters  of  this  State,  who,  after  being  requested  by  the 
:fisircommls6ioner8  so  to  do,  fails  to  construct  and  keep  in 
repair  sufficient  fishways  or  ladders  on  such  dam  or  ob« 
iitruction,  is  guilty  of  a  misdemeanor. 

See  Pol.  Code,  $  4046,  subd.  23.   See  10  Mass.  391 ;  5  Pick.  199. 
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CHAPTER  n. 

OF  OTHE&  AXD  MZSCELLANBOUS  OFFEKSBS. 

S  638.  Neglect  or  postponement  of  telegraphic  messages. 

S  639.  Employe  using  information  from  messages. 

S  640.  Clandestinely  learning  the  contents  of  a  telegram. 

S  641.  Bribing  telegraphic  operator. 

S  642.  Collecting  tolls,  etc.,  at  San  Francisco,  without  authority. 

S  643.  Violations  of  police  regulations  of  San  Francisco  harbor. 

S  644.  Enticing  seamen  to  desert. 

S  645.  Harboring  deserting  seamen. 

S  646.  Aiding  apprentices  to  run  away  or  harboring  them. 

S  647.  Vagrants. 

S  648.  Issuing  or  circulating  paper  money. 

S  649.  Qf^cers  of  Are  department  issuing  false  certificates  of  exemp- 
tion. 

S  690.  Sending  letters  threatening  to  expose  another. 

S  651.  Bequlring  apprentices  to  work  more  than  eight  hours. 

S  652.  National  Guard  failure  to  attend  parade,  obey  orders,  etc. 

S  653.  Member  of  Nationsd  Guard,  insubordination  of . 

8  654.  Abuse  of  school  teachers. 

638b  Every  agent,  operator,  or  employ^  of  any  tele- 
graph office,  who  willfully  refuses  or  neglects  to  send  any 
message  received  at  such  office  for  transmission,  or  willful- 
ly postpones  the  same  out  of  its  order,  or  willfully  refuses 
or  neglects  to  deliver  any  message  received  by  telegraph, 
is  guilty  of  a  misdemeanor.  Nothing  herein  contained 
shall  be  construed  to  require  any  message  to  be  received, 
transmitted,  or  delivered,  unless  the  charges  thereon 
have  been  paid  or  tendered,  nor  to  reqaiife  the  sending, 
receiving,  or  delivery  of  any  message  counseling,  aiding, 
abetting,  or  encouraging  treason  against  the  government 
of  the  United  States  or  of  this  State,  or  other  resistance  to 
the  lawful  authority,  or  any  message  calcolated  to  further 
any  fraudulent  plan  or  purpose,  or  to  instigate  or  en- 
courage the  perpetration  of  any  unlawful  act,  or  to  faeU- 
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itate  the  escape  of  any  criminal  or  person  accused  of 
crime. 
See  Civ.  Code,  $$  2161, 2162, 2207. 

639.  Every  agent,  operator,  or  employ^  of  any  tele- 
graph office,  who  in  any  way  uses  or  appropriates  any  in- 
formation derived  by  him  from  any  private  message  pass- 
ing through  his  hands,  and  addressed  to  any  other  person, 
or  in  any  other  manner  acquired  by  him  by  reason  of  his 
trust  as  such  agent,  operator,  or  employ^,  or  trades  or 
speculates  upon  any  such  information  so  obtained,  or  in 
any  manner  turns,  or  attempts  to  turn,  the  same  to  his 
own  account,  profit,  or  advantage,  is  punishable  by  im- 
prisonment in  the  State  prison  not  exceeding  five  years,  or 
by  imprisonment  in  the  county  jail  not  exceeding  one 
year,  or  by  fine  not  exceeding  five  thousand  dollars,  or  by 
both  such  fine  and  imprisonment. 

640.  Every  person  who,  by  means  of  any  machine,  in- 
strument, or  contrivance,  or  in  any  other  manner,  will- 
fully and  fraudulently  reads,  or  attempts  to  read,  any 
message,  or  to  learn  the  contents  thereof,  whilst  the  same 
is  being  sent  over  any  telegraph  line,  or  willfully  and 
fraudulently,  or  clandestinely,  learns  or  attempts  to  learn 
the  contents  or  meaning  of  any  message,  while  the  same 
is  in  any  telegraph  office,  or  is  being  received  thereat  or 
sent  therefrom,  or  who  uses  or  attempts  to  use,  or  com- 
municates to  others,  any  information  so  obtained,  is  pun- 
ishable as  provided  in  section  six  hundred  and  thirty- 
nine. 

641.  Every  person  who,  by  the  payment  or  promise  of 
any  bribe,  inducement,  or  reward,  procures  or  attempts 
to  procure  any  telegraph  agent,  operator,  or  employ^  to 
disclose  any  private  message,  or  the  contents,  purport, 
substance,  or  meaning  thereof,  or  offers  to  any  such  agent, 
operator,  or  employ^  any  bribe,  compensation,  or  reward 
for  the  disclosure  of  any  private  information  received  by 
him  by  reason  of  his  trust  as  such  agent,  operator,  or  em^ 

Pbk.  Codev— 98. 
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ploy^,  or  uses  or  attempts  to  use  any  such  information  so 
obtained,  is  punishable  as  provided  in  section  six  hundred 
and  thirty-nine. 

642.  Every  person  who  collects  any  toll,  wharfage,  or 
dockage,  or  lands,  ships,  or  removes  any  property  upon  or 
from  any  portion  of  the  water  front  of  San  Francisco,  or 
from  or  upon  any  of  the  wharves,  piers,  or  landings  un- 
der the  control  of  the  Board  of  State  Harbor  Commission- 
ers, without  being  by  such  board  authorized  so  to  do,  is 
guilty  of  a  misdemeanor. 

See  Pol.  Code,  §§  2524,  snbd.  6 ;  2527, 2539, 2540. 

643.  Every  person  who  violates  any  of  the  provisions 
of  the  laws  of  this  State  relating  to  sailor  boarding-houses 
and  shipping-offices  in  San  Francisco,  or  who  receives 
any  gratuity  or  reward  other  than  as  therein  provided,  for 
the  performance  of  any  services  under  a  license  issued 
pursuant  to  the  provisions  of  such  laws,  is  guilty  of  a 
misdemeanor. 

See  Pol.  Code,  §§  2583-2607. 

644.  Every  person  who  entices  seamen  to  desert  from 
any  vessel  lying  in  the  waters  of  this  State,  and  on  board 
of  which  they  have  shipped  for  a  term  or  voyage  unex- 
pired at  the  time  of  such  enticement,  is  guilty  of  a  misde* 
meaner. 

See  Pol.  Code,  §  2602. 

645.  Every  person  who  harbors  or  secretes  any  sea- 
man, knowing  him  to  be  shipped,  and  with  a  view  to  per* 
suade  or  enable  him  to  desert,  is  guilty  of  a  misdemeanor. 

See  Pol.  Code,  §§  2602, 2607. 

646.  Every  person  who  willfully  and  knowingly  aids, 

assists,  or  encourages  to  run  away,  or  who  harbors  or 

conceals  any  person  bound  or  held  to  service  or  labor,  is 

guilty  of  a  misdemeanor. 
See  Civ.  Code,  §  264. 

647.  Every  person  (except  a  California  Indian)  with- 
out visible  means  of  living,  who  has  the  physical  ability 
to  work,  and  who  does  not  for  the  space  of  ten  days  seek 
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employment,  nor  labor  when  employment  is  offered  him; 
every  healthy  beggar  who  solicits  alms  as  a  business; 
every  person  who  roams  about  from  place  to  place  with- 
out any  lawful  business;  every  idle  or  dissolute  person, 
or  associate  of  known  thieves,  who  wanders  about  the 
streets  at  late  or  unusual  hours  of  the  nighty  or  who  lodges 
in  any  barn,  shed,  shop,  outhouse,  vessel,  or  place  other 
than  such  as  is  kept  for  lodging  purposes,  without  the 
permission  of  the  owner  or  party  entitled  to  the  posses- 
sion thereof;  every  lewd  and  dissolute  person,  who  lives 
in  and  about  houses  of  ill-fame,  and  every  common  pros- 
titute and  common  drunkard,  is  a  vagrant,  and  punish- 
able by  imprisonment  in  the  county  jail  not  exceeding 
ninety  days. 

At  common  law,  all  vaffrants  may  be  taken  up  and  bound  over  to 
good  behavior— 5  Allen,  511 ;  2  Lea,  (Tenn.)  158;  108  Mass.  17 ;  1  McMuU. 
503;  6  Mod.  240:  buttbere  must  be  reasonable  grounds  of  suspicion— 
14  Mo.  138;  2  La.  Baym.  1296;  3  Taunt.  14.  A  vagrant  is  a  person  wbo 
has  no  lawful  means  of  support— 4  Farker<Cr.  jB.611;  59ind.  173.  In 
Massachusetts,  it  is  suf^cient  If  he  babltualJy  misspends  his  time— 5 
Allen,  511;  108  Mass.  17.  Statutes  concerning  vagrants  are  constitu- 
tional—1  McMull.  501;  4  Parker  Cr.  B.  611;  and  see  4  id.  616;  5Biun. 
516;  14  Gray,  397;  108  Mass.  17;  65  N.  C.  339;  49  Ala.  22;  51  Oa.  264;  52 
id.  574. 

Vagrancy.— Statutes  concerning  vagrants  are  constitutional— 1  Mc- 
Mull.  501 ;  4 Parker  Gr. B.  611 ;  andsee  id. 616;  5  Binn. 516;  14  Gray, 397 ; 
108  Mass.  17;  65  N.  G.  339;  4i)  Ala.  22;  51  Ga.  264;  52  id.  574.  A  person 
who  has  no  means  of  support,  and  is  not  in  good  faith  seeking  employ- 
ment, Is  a  vagrant— 59  Lid.  173;  4  Parker  Cr.  B.  611;  52  Ala.  878;  so,  if  a 
Serson  habitually  misspends  his  time,  it  is  sufficient— 5  Allen,  519;  106 
[ass.  17.  At  common  law,  all  idle  persons  and  vagrants  may  be  taken 
up  and  bound  over  to  Rood  behavior- 108  Mass.  17 ;  5  Allen,  511 ;  2  Lea, 
(Tenn.)  158;  1  McMull.  503;  6  Mod.  240;  but  to  justify  arrest,  there 
must  be  reasonable  grounds  of  suspicion— 14  Mo.  138 ;  2  Ld.  Baym.  1296 ; 
3  Taunt.  14. 

648.  Every  person  who  makes,  issues,  or  puts  in  cir- 
culation any  bill,  check,  ticket,  certificate,  promissory 
note,  or  the  paper  of  any  bank,  to  circulate  as  money,  ex- 
cept as  authorized  by  the  laws  of  the  United  States,  for 
the  fbrst  offense  is  guilty  of  a  misdemeanor,  and  for  each 

and  every  subsequent  offense  is  guilty  of  felony. 
See  post,  S  654;  Civ.  Code,  $  356.    See  Const.  Cal.  art.  iv,  $  35. 

649.  Every  officer  of  a  fire  department  who  willfully 
issues,  or  causes  to  be  issued,  any  certificate  of  exemp- 
tion to  a  person  not  entitled  thereto,  is  guilty  of  a  mis- 
demeanor. 
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650.  Every  person  who  knowingly  and  willfully  sends 
or  delivers  to  another  any  letter  or  writing,  whether  sub- 
scribed or  not,  threatening  to  accuse  him  or  another  of  a 
crime,  or  to  expose  or  publish  any  of  his  failings  or  in- 
firmities, is  guilty  of  a  misdemeanor. 

See  antct  §  523. 

651.  Every  person  having  a  minor  child  under  his 
control,  either  as  a  ward  or  an  apprentice,  who,  except  in 
vinicultural  or  horticultural  pursuits,  or  in  domestic  or 
household  occupations,  requires  such  child  to  labor  more 
than  eight  hours  in  any  one  day,  is  guilty  of  a  misde- 
meanor. 

See  Stat.  1872. 

652.  Every  commissioned  officer  of  the  Kational 
Guard,  who  willfully  fails  to  attend  any  parade  or  en- 
campment, and  every  member  of  the  National  Guard 
who  neglects  or  refuses  to  obey  the  lawful  command  of 
his  superior  on  any  day  of  parade  or  encampment,  or  to 
perform  such  military  duty  as  may  be  lawfully  required 
of  him,  is  punishable  by  a  fine  of  not  less  than  five  nor 
more  than  one  hundred  dollars. 

See  Pol.  Code,  SS  1930, 2018-2030. 

653.  Every  member  of  the  National  Guard  who,  when 
duly  notified,  fails  to  appear  at  a  parade,  or  who  disobeys 
any  lawful  order,  or  who  uses  disrespectful  language  to- 
wards his  superior,  or  who  commits  any  act  of  insubor- 
dination, is  guilty  of  a  misdemeanor. 

654.  Every  parent,  guardian,  or  other  person,  who  up* 
braids,  insults,  or  abuses  any  teacher  of  the  public  schools, 
in  the  presence  or  hearing  of  a  pupil  thereof,  is  guilty  of  a 
misdemeanor.  [Approved  March  30th,  in  effect  July  1st, 
1874.] 
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TITLE  XVI. 

General  ProviBions. 

S  654.  Acts  made  punlsbable  by  different  provisions  of  this  Code. 

S  655.  Acts  ponisbable  nnder  foreign  law. 

S  656.  Foreign  conrlctlon  or  acqolttaL 

S  657.  Contempts,  how  pnnisbable. 

§  658.  Mitigation  of  punishment  In  certain  cases. 

S  639.  Aiding  in  misdemeanor. 

S  660.  Sending  letters,  when  deemed  complete. 

S  661.  Removal  from  office  for  neglect  of  oflicial  doty. 

S  663.  Omission  to  perform  duty,  when  punishable. 

I  663.  Attempts  to  commit  crimes,  when  punishable. 

§  664.  Attempts  to  commit  crimes,  how  punishable. 

S  665.  Restrictions  upon  the  preceding  sections. 

S  666.  Second  offense,  how  punished  after  conviction  of  former  of- 
fense. 

S  667.  Second  offenses,  how  punished  after  conviction  of  attempt  to 
commit  a  State  prison  offense. 

S  668.  Foreign  conviction  for  former  offense. 

S  669.  Second  term  of  imprisonment,  when  to  commence. 

S  670.  When  term  of  imprisonment  commences,  etc. 

S  671.  Imprisonment  for  life. 

f  672.  Fine  may  be  added  to  imprisonment. 

S  673.  Civil  rights  of  convict  suspended. 

S  674.  Civil  death. 

S  675.  Limitations  on  two  preceding  sections. 

S  676.  Person  of  convict  protected. 

S  677.  Forfeitures. 

S  678.  Valuation  In  gold  coin. 

654.  An  act  or  omission  which  is  made  punishable  in 
different  ways  by  different  provisions  of  this  Code,  may 
be  punished  under  either  of  such  provisions,  but  in  no 
case  can  it  be  punished  under  more  than  one;  an  acquit- 
tal or  conviction  and  sentence  under  either  one  bars  a 
prosecution  for  the  same  act  or  omission  under  any  other. 
In  the  cases  specified  in  sections  six  hundred  and  forty- 
eight,  six  hundred  and  sixty-seven,  and  six  hundred  and 
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sixty-eight,  the  punishments  therein  prescribed  must  be 
substituted  for  those  prescribed  for  a  first  offense,  if  the 
previous  conviction  is  charged  in  the  indictment  and 
found  by  the  jury. 

Effect  of  plea  of  gailty  is  to  confess  the  offense  charged,  which  in- 
clades  the  previous  conviction,  and  defendant  must  be  sentenced  for  a 
felony— 49  Cal.  395.    See  post*  §  1158. 

655.  An  act  or  omission  declared  punishable  by  this 
Code  is  not  less  so  because  it  is  also  punishable  under  the 
laws  of  another  State,  government,  or  country,  unless  the 
contrary  is  expressly  declared. 

Adjnstaent  of  punishment.— When  an  offense  is  committed  Miainst 
two  sovereignties,  the  first  prosecuting  absorbs  it— 97  U.  S.  304;  but 
when  partly  against  one  and  partly  against  the  other,  the  sentence  of 
the  other  is  to  be  taken  into  account  in  adjusting  the  sentence— see 
Whact.  Cr.  Fl.  &  Fr.  §§441, 453:  and  the  grade  of  offense  will  be  con- 
Bidered— id.;  Whart.  Confl.  of  Ij.  §  920. 

656.  Whenever  on  the  trial  of  an  accused  person  it 
appears  that  upon  a  criminal  prosecution  under  the  laws 
of  another  State,  government,  or  country,  founded  upon 
the  act  or  omission  in  respect  to  which  he  is  on  trial,  he 
has  been  acquitted  or  convicted,  it  is  a  sufficient  de- 
fense. 

See  post*  %  1010, 

657.  A  criminal  act  is  not  the  less  punishable  as  a 
crime  because  it  is  also  declared  to  be  punishable  as  a 
contempt. 

Instances.— Assault  on  a  judge— 25  La.  An.  532;  rescues  and  escapes 
—1  Dutch,  209;  misbehavior  or  malpractice  of  officer— 1  Blackf.  166;  2 
Burr.  799;  misconduct  of  inferioriudges— 63Ind.  81;  libelous  publica- 
tions of  court  proceedings— 16  Ark.  ^84;  4111.  405;  conspiracies  to  ob- 
struct justice— 25  Yt.  415;  2  Hill,  (S.  G.)  282;  2  Fars.  Gas.  857;  3  Zab.  33; 
50  Ind.  465;  fraud  and  corruption  of  solicitors  and  offtcers  of  court— 5 
Best.  &  S.  299. 

658.  When  it  appears,  at  the  time  of  passing  sen- 
tence upon  a  person  convicted  upon  indictment,  that 
such  person  has  already  paid  a  fine  or  suffered  an  impris- 
onment for  the  act  of  which  he  stands  convicted,  under 
an  order  adjudging  it  a  contempt,  the  court  authorized  to 
pass  sentence  may  mitigate  the  punishment  to  be  imposed, 
in  its  discretion. 

Discretion  of  court— See  Desty's  Grim.  Law,  S  46  b. 


659.  Wbenever  nn  act  is  declared  a  mlsdeDieanor,  and 
Q  punisbment  for  counseling  oc  aiding  in  tbe  commisstou 
I  such  act  la  expresaiy  prescribed  by  law,  every  person 
ho  couDsels  or  aida  another  in  the  commlulan  of  soch 
;t  Is  guilty  of  a  misdemeanor. 


6G0.  In  tbe  varlona  cases  in  whicli  tba  Beading  of  a 
letter  is  made  criminal  bytbiH  Code,  the  offense  Is  deemed 
complete  from  the  time  when  such  letter  is  deposited  in 
any  post-office  or  an;  other  place,  or  delirered  to  any 
person,  with  intent  that  It  aball  be  forwarded. 

At  10  maUod  libBl«-«ee  i  l>ail,  S88i  *  Barn,  ic  Aid.  ss.  Porting  Ui- 
decent  niatier-il  Blftlclif.  340i  bco  9a  IT,  8.  727.    Aa  to  ehaUcnees  to 

reulied  Its  destliuilon— :  Csmp.  COS.    MslJIng  offer  ta  bribe— 2  Hall. 

661.  In  addition  to  the  penalty  affixed  by  express 
terma,  to  every  neglect  or  Tiolation  of  official  dnty  on  the 
part  of  public  officers— State,  county,  city,  or  township— 
where  it  la  not  so  eipreaaly  provided,  they  may.  In  the 
discretion  of  the  court,  be  removed  from  office. 
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662.  No  person  is  punishable  for  an  omission  to  per- 
form an  act,  where  such  act  has  been  performed  by  an- 
other person  acting  in  his  behalf,  and  competent  by  law 
to  perform  it. 

663.  Any  person  may  be  convicted  of  an  attempt  to 
couunit  a  crime,  although  it  appears  on  the  trial  that  the 
crime  intended  or  attempted  was  perpetrated  by  such 
person  in  pursuance  of  such  attempt,  unless  the  court,  in 
its  discretion,  discharges  the  jury  and  directs  such  person 
to  be  tried  for  such  crime. 

664.  Every  person  who  attempts  to  commit  any  crime, 
but  fails,  or  is  prevented  or  intercepted  in  the  perpetra- 
tion thereof,  is  punishable,  where  no  provision  is  made 
by  law  for  the  punishment  of  such  attempts,  as  follows  : 

1.  If  the  offense  so  attempted  is  punishable  by  impris- 
onment in  the  State  prison  for  five  years,  or  more,  or  by 
imprisonment  in  a  county  jail,  the  person  guilty  of  such 
attempt  is  punishable  by  imprisonment  in  the  State 
prison,  or  in  a  county  jail,  as  the  case  may  be,  for  a  term 
not  exceeding  one-half  the  longest  term  of  imprisonment 
prescribed  upon  a  conviction  of  the  offense  so  attempted. 

2.  If  the  offense  so  attempted  is  punishable  by  impris- 
onment in  the  State  prison  for  any  term  less  than  five 
years,  the  person  guilty  of  such  attempt  is  punishable  by 
imprisonment  in  the  county  jail  for  not  more  than  one 
year. 

3.  If  the  offense  so  attempted  is  punishable  by  a  fine, 
the  offender  convicted  of  such  attempt  is  punishable  by 
a  fine  not  exceeding  one-half  the  largest  fine  which  may 
be  imposed  upon  a  conviction  of  the  offense  so  attempted. 

4.  If  the  offense  so  attempted  is  punishable  by  impris- 
onment and  by  a  fine,  the  offender  convicted  of  such  at- 
tempt may  be  punished  by  both  imprisonment  and  fine, 
not  exceeding  one-half  the  longest  term  of  imprisonment 
and  one-half  the  largest  fine  which  may  be  imposed  upon 
a  conviction  for  the  offense  so  attempted. 

Attempts  included  in  §§  216,  217.  220-222  are  not  included  In  this 
section.   See  Desty's  Crim.  Law,  §  12. 


§8  665-« 

665.  The  laat  two  Bections  do  not  protect  b  person 
wbo.  in  attempting  unsucceasfully  to  commit  a.  crime,  ac- 
complisbea  tbe  commiaaion  of  another  Siod  diffeient 
crime,  nlietber  greater  or  less  In  guilt,  from  sufTeriog 
tl>e  puniahmeut  prescribed  by  law  for  the  crime  com- 
mitted. 

666.  Every  peraon  who,  having  been  conrloted  of  any 
oSense  punishable  by  imprisonment  in  tbe  Sta(«  ptisou, 
commits  any  crime  after  such  conviction,  la  pnnlsbabla 
tbereforas  follows; 

1.  If  tbe  offense  of  which  such  person  is  subsequently 
canvicted  la  such  tliat,  upon  a  first  conviction,  an  of- 
fender would  be  punishable  by  imprisonment  in  the  State 
prison  for  any  term  exceeding  five  years,  such  person  is 
ptmisbable  by  imprisonment  in  the  State  prison  not  less 

2.  If  the  subsequent  offense  is  such  that,  upon  a  flnit 
conviction,  the  offender  would  be  punishable  by  impris- 
onment in  the  State  prison  for  five  years,  or  any  less 
term,  then  the  person  convicted  of  such  subsequent  of- 
fense is  punishable  by  imprisonment  in  the  Stnte  prison 
not  exceeding  l«n  years. 

3.  If  the  subsequent  conviction  la  for  petit  larceny,  or 
any  attempt  to  commit  an  oSensa  which,  if  committed, 
would  be  punishable  by  impriaonment  In  the  State  prison 
not  exceeding  five  years,  then  tbe  person  convicted  of 
Bucb  subaequeiit  offense  is  punisbable  by  imprisonment 
In  the  State  prison  not  exceeding  five  years. 

Second  coBvlciiDn.-A.stBtntei>niTl(Unf[t1ia[  a  second  nonvictlan 
for  petit  Inrcsny  luakei  tbe  partr  RUllIr  c(  n  telaay  It  not  txpoit  facta 
-M  cal.  H2i  a  Haw.  tiaj  I  aa&.  ia.    See  Const.  ProrklaiiB,  antt. 
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667.  Every  person  who,  having  been  convicted  of 
petit  larceny,  or  of  an  attempt  to  commit  an  offense 
which,  if  perpetrated,  would  be  punishable  by  imprison- 
ment in  the  State  prison,  commits  any  crime  after  such 
conviction,  is  punishable  as  follows : 

1.  If  the  subsequent  offense  is  such  that,  upon  a  first 
conviction,  the  offender  would  be  punishable  by  impris- 
onment in  the  State  prison  for  life,  at  the  discretion  of 
the  court,  such  person  is  punishable  by  imprisonment  in 
such  prison  during  life. 

2.  If  the  subsequent  offense  is  such  that,  upon  a  first 
conviction,  the  offender  would  be  punishable  by  impris- 
onment in  the  State  prison  for  any  term  less  than  for  life, 
such  person  is  punishable  by  imprisonment  in  such  prison 
for  the  longest  term  prescribed,  upon  a  conviction  for  such 
first  offense. 

3.  If  the  subsequent  conviction  is  for  petit  larceny,  or 
for  an  attempt  to  commit  an  offense  which,  if  perpetrated, 
would  be  punishable  by  imprisonment  in  the  State  prison, 
then  such  person  is  punishable  by  imprisonment  in  such 
prison  not  exceeding  five  years. 

Seean^e,  §654;  45Cal.  432. 

668.  Every  person  who  has  been  convicted  in  any 
other  State,  government,  or  country,  of  an  offense  which, 
if  committed  within  this  State,  would  be  punishable  by 
the  laws  of  this  State  by  imprisonment  in  the  State  prison, 
is  punishable  for  any  subsequent  crime  committed  with- 
in this  State  in  the  manner  prescribed  in  the  last  two  sec- 
tions, and  to  the  same  extent  as  if  such  first  conviction 

had  taken  place  in  a  court  of  this  State. 
See  ante,  §  G54. 
Rule  different  in  New  York— 1  Parker  Cr.  R.  645. 

669.  "When  any  person  is  convicted  of  two  or  more 
crimes  before  sentence  has  been  pronounced  upon  him  for 
either,  the  imprisonment  to  which  he  is  sentenced  upon 
the  second  or  other  subsequent  conviction  must  commence 
at  the  termination  of  the  first  term  of  imprisonment  to 
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which  he  shall  be  adjudged,  or  at  the  termination  of  the 
second  or  other  subsequent  term  of  imprisonment,  as  the 

case  may  be. 

Punishment.— Imprisonment  commences  on  conylctlon  and  sen- 
tence—66  N.  T.  343;  6  Bazt.  (Tenn.)  639.  Imprisonment  on  a  second 
conviction  commences  on  a  termination  of  the  first  term  of  sentence— 
22  Cal.  1S5;  49 id.  463:  5 Day,  175:  11  Met. 581;  6 £ng.  818;  44  Mo. 279;  18 
Ohio  St.  46;  45  Mo.  931:  13  Fa.  St  631:  1  Va.  Cas.  151;  4  Brown  P.  C. 
360;  1  Leach,  4-11 ;  Law  B.  2  Q.  B.  379:  but  see  11  Ind.  889,  as  In  case  of 
pardon  or  reversal  of  sentence— 11  Met.  581;  9  Nev.  44;  4  Bawle,  259; 
13  Gray,  618. 

670.  The  term  of  Imprisonment  fixed  by  the  judgment 
in  a  criminal  action  commences  to  run  only  upon  the 
actual  delivery  of  the  defendant  at  the  place  of  imprison- 
ment, and  if,  thereafter,  during  such  term,  the  defendant 
by  any  legal  means  is  temporarily  released  from  such  im- 
prisonment, and  subsequently  returned  thereto,  the  time 
during  which  he  was  at  large  must  not  be  computed  as 
part  of  such  term. 

671.  'Whenever  any  person  is  declared  punishable 
for  a  crime  by  imprisonment  in  the  State  prison  for  a 
term  not  less  than  any  specified  number  of  years,  and 
no  limit  to  the  duration  of  such  imprisonment  is  declared, 
the  court  authorized  to  pronounce  judgment  upon  such 
conviction  may,  in  its  discretion,  sentence  such  offender 
to  imprisonment  during  his  natural  life,  or  for  any  num- 
ber of  years  not  less  than  that  prescribed. 

Fnnishment  for  crime  is  and  ought  to  be  largely  in  the  discretion 
of  the  court— 56  Ga.  645;  58  id.  200;  and  the  question  as  to  what  U 
within  the  limits  of  the  law  is  for  the  Judicial  discretion— 6  Gall,  245. 

672.  Upon  a  conviction  for  any  crime  punishable  by 
imprisonment  in  any  jail  or  prison,  in  relation  to  which  no 
fine  is  herein  prescribed,  the  court  may  impose  a  fine  on 
the  offender  not  exceeding  two  hundred  dollars,  in  addi- 
tion to  the  imprisonment  prescribed. 

Fines  in  cases  where  the  statute  is  silent— 1  GalL  488;  see  8  C<)ke,  69. 

673.  A  sentence  of  imprisonment  in  a  State  prison  fox 
any  term  less  than  for  life  suspends  all  the  civil  rights  of 
the  person  so  sentenced,  and  forfeits  all  public  offices  and 
all  private  trusts,  authority,  or  power  during  such  impris- 
onment. 


nsnt— e9Pn.  St.  1i:;2I'elgli,T24;2TArk.4e9;  SBIOCkf. 
6;  SB  Ind.  3B3. 

!iBOD  BentKiiced  to  impiisoament  id  the  State 
>  is  thereafter  deemed  civilly  dead. 
provisions  of  the  lost  tivo  preceding  sections 
ionstraed  to  rendec  the  persons  therein  toen- 
peteDt  B3  witnesses  upon  the  trial  of  a  crim- 
■  proceeding,  or  incapable  of  making  and  ac- 
asaleorconveyance  of  property.  [Approved 
n  effect  July  lat,  18:4] 

person  of  a,  convict  sentenced  to  imprison- 
tate  prison  is  under  the  proteclion  of  the  law. 
ir;  to  his  person,  not  authorized  by  law,  is 
1  the  same  manner  as  if  be  was  not  convicted 

tpB  nunlibid  only  according  to  law— M  Conn.  IMi  4 
H.4<E:Kua3.  &K,C.  C.SOi  LeiKh&C.aM;  flCoiC.C. 


ionviction  of  any  person  for  crime  works  any 
any  property,  except  in  cases  in  which  » tor- 
rtressly  imposed  by  law;  aud  alt  forfeitures  to 
t  this  State,  in  the  nature  of  a  deodaud,  or 
erson  shall  See  from  justice,  are  abolished, 
enever  in  this  Code  the  character  or  grade  of 
r  its  punishment,  is  made  to  depend  upon  tlie 
property,  such  value  shall  be  estimated  es- 
United  States  gold  coin.  [Approved  March 
!t  July  Ist.,  1874.] 
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PRSLIMINART  PROVISIONS. 

S  681.  No  person  punlBliable  but  on  legal  conviction. 

S  682.  Public  offenses,  bow  prosecuted. 

S  683.  Criminal  action  defined. 

$  684.  Parties  to  a  criminal  action. 

S  685.  Tbe  party  prosecuted  kno¥m  as  defendant. 

S  686.  Bights  of  defendant  in  a  criminal  action. 

S  687.  Second  prosecution  for  tbe  same  offense  prohibited. 

S  688.  No  person  to  be  a  witness  against  himself  in  acrlmlnal  action, 

or  to  be  unnecessarily  restrained. 

S  689.  No  person  to  be  convicted  but  upon  verdict  or  Judgment. 

681.  No  person  can  be  punished  for  a  public  offense, 
except  upon  a  legal  conviction  in  a  court  having  jurisdic- 
tion thereof. 

See  post,  §  689;  Const.  Cal.  art.  1,  $  13. 

Sentence  must  be  preceded  by  conviction~16  Ark.  601 ;  1  Caine8.72; 
34  Me.  594;  but  it  does  not  always  follow  conviction— 14  Pick.  88:  17  id. 
296;  8  Wend.  204.  Summary  convictions  are  regulated  by  statute— 1 
Parker  Or.  B.  96;  which  must  be  strictly  foUowed,  unless  it  is  merely 


directory— 1  Ashm.  410.  In  summary  convictions,  lurlsdlctlonal  facts 
must  affirmatively  appeur^T  Barb.  462;  4  Johns.  292;  19  Johns.  39;  3 
He.  51;  14  Mass.  224;  lo  Met.  222;  2  Teates,  476. 


682.  Every  public  offense  must  be  prosecuted  by  in- 
dictment or  information,  except — 

1.  Where  proceedings  are  had  for  the  removal  of  civil 
officers  of  tbe  State. 

2.  Offenses  arising  in  the  militia  when  in  actual  service, 
and  in  the  land  and  naval  forces  in  time  of  war,  or  which 
the  State  may  keep,  with  the  consent  of  Congress,  in  time 
of  peace. 

3.  Offenses  tried  in  Justices'  and  Police  Courts.  [In  ef- 
fect April  9th,  1880.] 

Frosecntion.— Neither  the  Constitution  nor  the  Code  prohibits  tbe 
prosecution  by  Indictment  of  any  offense.  Including  mi8demeanors--&3 
Cal.  413.  The  Conn^  Court  had  Jurisdiction  over  indictments  for 
misdemeuior:  justices  of  the  peace  belnic.  exclusive  as  to  misdemean- 
ors where  no  indictment  was  found— 53  Cal.  412.  See  Const.  CaL  art 
iai8,13. 
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683.  The  proceedings  by  which  a  party  charged  with 
a  public  offense  is  accused  and  brought  to  trial  and  pun- 
ishment, is  known  as  a  criminal  action. 

Criminal  case  means  one  involving  punishment  for  crime— 8  Ch. 
L.  N.  57:  21  Int.  Bev.  Bee.  251;  or  cliarge  for  ofAcial  misconduct— 1 
Wood,  499. 

684.  A  criminal  action  is  prosecuted  in  the  name  of  the 
people  of  the  State  of  California,  as  a  party,  against  the 
person  charged  with  the  offense. 

685.  The  party  prosecuted  in  a  criminal  action  is 
designated  in  this  Code  as  the  defendant. 

686.  In  a  criminal  action  the  defendant  is  entitled — 

1.  To  a  speedy  and  public  trial. 

2.  To  be  allowed  counsel  as  in  civil  actions,  or  to  appear 
and  defend  in  person  and  with  counsel. 

3.  To  produce  witnesses  on  his  behalf,  and  to  be  con- 
fronted with  the  witnesses  against  him,  in  the  presence  of 
the  court,  except  that  where  the  charge  has  been  pre- 
liminarily examined  before  a  committing  magistrate,  and 
the  testimony  taken  down  by  question  and  answer  in  the 
presence  of  the  defendant,  who  has,  either  in  person  or  by 
counsel,  cross-examined  or  had  an  opportunity  to  cross- 
examine  the  witness;  or  where  the  testimony  of  a  witness 
on  the  part  of  the  people,  who  is  unable  to  give  security 
for  his  appearance,  has  been  t-aken  conditionally  in  the 
like  manner  in  the  presence  of  the  defendant,  who  has, 
either  in  person  or  by  counsel,  cross-examined  or  had  an 
opportunity  to  cross-examine  the  witness,  the  deposition 
of  such  witness  may  be  read,  upon  its  being  satisfactorily 
shown  to  the  court  that  he  is  dead  or  insane,  or  cannot 
with  due  diligence  be  found  within  the  State. 

Subd.  1.  Ezclnding  jurors  summoned  for  the  term,  but  not  em« 
panneled.  Is  not  deprivation  of  right  to  public  trial— A3  Cal.  491. 

Subd.  3.  The  deposition  taken  by  the  committing  magistrate  may 
be  read  in  evidence  on  the  trial,  if  it  appears  that  the  witness  Is  dead, 
or  insane,  or  cannot  be  found— M  Cal.  96:  and  if  perlury  ts  charged, 
the  prosecution  on  the  trial  may  prove,  by  parole  evidence,  what  ao* 
cused  swore  to  at  the  examination- id.   The  deposition  taken  under 


S  869  of  this  Code  is  not  admissible  against  the  defendant,  under  this 
section,  unless  t&ken  in  manner  and  form,  and  is  certified  as  required 
by  S  869.   The  two  sections  are  to  be  taken  tn  pari  tnatena—a  CaL  677 ; 
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see  poitt  SS  869  and  1213,  and  notes.   The  certUcate  must  set  forth  act- 
nal  compliance  with  all  requirements  of  the  statute-e  CaL  650;  a  mere 

Jurat  is  not  admissible— 54  id.  575.   Query:  Is  this  section  constitu- 
ional  ?— 54  CaL  575.    See  Const.  Cal.  art.  1,  S  IS- 

687.  No  person  can  be  subjected  to  a  second  prosecu- 
tion for  a  public  offense  for  wliich  he  has  once  been  pros- 
ecuted and  convicted  or  acquitted. 

Jeopardy.— Jeopardy  attaches  when  a  party  Is  once  placed  upon  his 
trial  before  a  competent  court,  on  a  valJa  indictment,  and  an  acquittal 
before  the  Jury  or  a  discharge  of  the  Jury  without  consent  of  prisoner 
—4  Cal.  376;  5  id.  278;  38  id.  467;  48  id.  829:  8  BUltchf.  526:  15  Ark.  261; 
1  Bail.  651;  3  Brev.  421;  16  Conn.  54:  3  Cush.  212;  6  Ark.  169:  7  6a. 
422;  3  Hawks,  381;  2  Halst.  172;  17  Mass.  515:  7  Mo.  644;  19  id.  683;  S 
Sraedes  &  M.  751;  3  Tex.  118;  1  Swan,  14;  2  Tyler,  471;  8  "Wend.  640;  7 
Port.  187.  See  Const.  ProT.  art.  i,  S  13,  oate,  p.  17;  and  see  Desty^ 
Const.  Cal.  art.  1,  S  13,  and  notes. 


No  person  can  be  compelled,  in  a  criminal  action, 
to  be  a  witness  against  himself;  nor  can  a  person  charged 
with  a  public  offense,  be  subjected,  before  conviction,  to 
any  more  restraint  than  is  necessary  for  his  detention  to 
answer  the  charge. 

Defendant  need  not  be  a  witness  In  his  own  hehalf— 36  Cal.  522:  and 
his  refusal,  not  to  prejudice  his  case— 53  id.  66 ;  36  id.  622 ;  and  see  Const. 
Prov.  anre,  p.  18.  He  is  to  be  free  from  shackles  and  bonds— 42  Cal.  167. 
The  common-law  rule  obtains-O  Hsag.  St.  Trl.230, 231,244;  1  Leach,  36. 

689.  No  person  can  be  convicted  of  a  public  offense 
unless  by  the  verdict  of  a  jury,  accepted  and  recorded  by 
the  court,  or  upon  a  plea  of  guilty,  or  upon  judgment 
against  him  upon  a  demurrer  in  the  case  mentioned  in 
section  one  thousand  and  eleven,  or  upon  a  judgment  of  a 
court,  a  jury  having  been  waived,  in  a  criminal  case  not 
amounting  to  felony.    [In  effect  February  25th,  188D.] 

If  defendant  does  not  plead.  Judgment  may  be  pronounced  against 
hink-28  CaL  265;  29  id.  6«2L   See  poiti,  S 1011,  and  notes. 
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662.  No  person  is  punishable  for  an  omission  to  per- 
form an  act,  where  such  act  has  been  performed  by  an- 
other person  acting  in  his  behalf,  and  competent  by  law 
to  perform  it. 

663.  Any  person  may  be  convicted  of  an  attempt  to 
commit  a  crime,  although  it  appears  on  the  trial  that  the 
crime  intended  or  attempted  was  perpetrated  by  such 
person  in  pursuance  of  such  attempt,  unless  the  court,  in 
its  discretion,  discharges  the  jury  and  directs  such  person 
to  be  tried  for  such  crime. 

664.  Every  person  who  attempts  to  commit  any  crime, 
but  fails,  or  is  prevented  or  intercepted  in  the  perpetra- 
tion thereof,  is  punishable,  where  no  provision  is  made 
by  law  for  the  punishment  of  such  attempts,  as  follows : 

1.  If  the  offense  so  attempted  is  punishable  by  impris- 
onment in  the  State  prison  for  five  years,  or  more,  or  by 
imprisonment  in  a  county  jail,  the  person  guilty  of  such 
attempt  is  punishable  by  imprisonment  in  the  State 
prison,  or  in  a  county  jail,  as  the  case  may  be,  for  a  term 
not  exceeding  one-half  the  longest  term  of  imprisonment 
prescribed  upon  a  conviction  of  the  offense  so  attempted. 

2.  If  the  offense  so  attempted  is  punishable  by  impris- 
onment in  the  State  prison  for  any  term  less  than  five 
years,  the  person  guilty  of  such  attempt  is  punishable  by 
imprisonment  in  the  county  jail  for  not  more  than  one 
year. 

3.  If  the  offense  so  attempted  is  punishable  by  a  fine, 
the  offender  convicted  of  such  attempt  is  punishable  by 
a  fine  not  exceeding  one-half  the  largest  fine  which  may 
be  imposed  upon  a  conviction  of  the  offense  so  attempted. 

4.  If  the  offense  so  attempted  is  punishable  by  impris- 
onment and  by  a  fine,  the  offender  convicted  of  such  at- 
tempt may  be  punished  by  both  imprisonment  and  fine, 
not  exceeding  one-half  the  longest  term  of  imprisonment 
and  one-half  the  largest  fine  which  may  be  imposed  upon 

a  conviction  for  the  offense  so  attempted. 

Attempts  included  In  §§  216,  217,  220-222  are  not  Included  in  this 
section.   See  Desty's  Crim.  Law,  S 12. 


273  GENBBAL  PBOVI8IONS.  §§ 

665.  The  last  two  sections  do  not  protect  a  person 
who,  in  attempting  unsuccessfully  to  commit  a  crime,  ac- 
complishes the  commission  of  another  and  different 
crime,  whether  greater  or  less  in  guilt,  from  suffering 
the  punishment  prescribed  by  law  for  the  crime  com- 
mitted. 

666.  Every  person  who,  having  been  convicted  of  any 
offense  punishable  by  imprisonment  in  the  State  prison, 
commits  any  crime  after  such  conviction,  is  punishable 
therefor  as  follows : 

1.  If  the  offense  of  which  such  person  is  subsequently 
convicted  is  such  that,  upon  a  first  conviction,  an  of- 
fender would  be  punishable  by  imprisonment  in  the  State 
prison  for  any  term  exceeding  five  years,  such  person  is 
punishable  by  imprisonment  in  the  State  prison  not  less 
than  ten  years. 

2.  If  the  subsequent  offense  is  such  that,  upon  a  first 
conviction,. the  offender  would  be  punishable  by  impris- 
onment in  the  State  prison  for  five  years,  or  any  less 
term,  then  the  person  convicted  of  such  subsequent  of- 
fense is  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  ten  years. 

3.  If  the  subsequent  conviction  is  for  petit  larceny,  or 
any  attempt  to  commit  an  offense  which,  if  committed, 
would  be  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  five  years,  then  the  person  convicted  of 
such  subsequent  offense  is  punisha.ble  by  imprisonment 
in  the  State  prison  not  exceeding  five  years. 

Second  conviction.^  A  statute  provi<ling  that  a  second  conrlctlOQ 
for  petit  larceny  makes  the  party  guilty  pt  a  felony  is  not  expost  facto 
—45  Cal.  432;  43  Mass.  413;  3  Oratt.  738.  See  Const.  Provisions,  anUt 
page  18. 

Increased  pnniBhment.— Increased  punishment  may  be  Imposed 
for  a  subseqnent  offense— 45  Cal.  430:  47  Id.  113:  3  Ball.  866;  SRawle, 
383;  2Plck.T(>5;  Id.  172;  2  Met.  413;  3  id.  688;  »  Gratt.  743;  47  Md.  48ft; 
93  111.  f>47;  3  Co  wen,  347;  3  Met.  553:  8  id.  533:  id.  635:  11  Id.  681 ;  11  Pick. 
28;  16  id.  453;  21  Id.  492:  7  Serg.  &  B. 489;  14  id.  69;  IRoot,  1G3;  9  Phila. 
683;  19  Mass.  166:  and  this  will  not  be  putting  the  party  twice  in 
jeopardy,  nor  is  ft  punishment  for  the  nrst  offense— 47  Cal.  114.  A 
mere  conviction  of  the  prior  offense  Is  suificient,  without  sentence— 1 
Hill,  2bt ;  contra,  4  Serg.  &  B.  69;  and  see  63  N.  Y.  611 ;  66  id.  512;  6  Hun, 
642 :  6  Kan.  379.    See  ante,  S  654. 


694.  Any  oUier  persau,  in  aid  oi  def  sdhs  of  tlie  person 
abont  to  be  injured,  ma;  make  reBistance  sufficient  to 
prevent  the  offenae. 
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CHAPTER  n. 

07  THE  XNTEEVSNTION  OF  THB  OFIICBBS  OF  JUSTICB. 

$  697.  Intenrention  of  officers,  In  what  cases. 
S  698.  Fersons  acting  in  their  aid  Justified. 

697.  Public  offenses  may  be  prevented  by  the  inter- 
vention of  the  officers  of  jnstice: 

1.  By  requiring  security  to  keep  the  peace. 

2.  By  forming  a  police  in  cities  and  towns,  and  by  re- 
quiring their  attendance  in  exposed  places. 

3.  By  suppressing  riots. 
J3ttbd»  1.    See  post,  $  706. 
JSitbd.  2.    See  post,  §  720. 

Subd,  8.    See  post,  $S  817»  836-838. 

698.  When  the  officers  of  justice  are  authorized  to  act 
in  the  prevention  of  public  offenses,  other  persons,  who, 
by  their  command,  act  in  their  aid,  are  justified  in  so 
doing. 

deepest,  S§  817, 723,  and  ante,  S  697,  note. 
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CHAPTER  ni. 

SECUBITT  TO  KEEP  THB  PEACE. 

S  701.  Information  of  threatened  offense. 

S  702.  Examination  of  complainant  and  witnesses. 

S  703.  Warrant  of  arrest. 

S  704.  Proceedings  on  charges  being  controverted. 

S  705.  Person  complained  of»  when  to  be  discharged. 

S  706.  Security  to  keep  the  peace,  when  required. 

S  707.  Effect  of  giving  or  refusing  to  give  security. 

S  708.  Person  committed  for  not  giving  security. 

S  709.  Undertaking  to  be  filed  in  clerk's  office. 

S  710.  Security  required  for  assault  committed  in  court. 

S  711.  Undertaking,  when  broken. 

S  712.  Undertaking,  when  and  how  to  be  prosecuted. 

S  713.  Evidence  of  breach. 

S  714.  Security  for  the  peace. 

701.  An  Information  may  be  laid  before  any  of  the 
magistrates  mentioned  in  section  eight  hundred  and  eight, 
that  a  person  has  threatened  to  commit  an  offense  against 
the  person  or  property  of  another. 

Security  to  keep  the  peace.— A  wife  may  pray  surety  of  peace 
against  her  husband— 37  Ind.  853 ;  24  Ala.  672.  A  prosecution  for  surety 
m  peace  is  a  criminal  proceeding  to  prevent,  but  not  to  prosecute 
crime— 4  Blackf.  440;  16  Ind.  ITS:  26  id.  106;  49  id.  341;  and  when  not 
otherwise  provided,  the  criminal  practice  act  governs— 16  id.  17A.  The 
constitutional  provision  as  to  jeopardy  does  not  apply  to  this  proceed' 
ing— 26  Ind.  106:  id.  141.  A  complaint  is  not  necessarily  bad  for  alter- 
nativeness  arising  from  the  use  of  "  or  "  instead  of  *'  and  "— S  Ind.  458; 
10  Id.  170;  and  see  11  id.  312;  4  id.  561. 

702.  When  the  information  is  laid  before  such  magis- 
trate, he  must  examine  on  oath  the  informer,  and  any 
witness  he  may  produce,  and  must  take  their  depositions 
in  writing,  and  cause  them  to  be  subscribed  by  the  parties 
making  them. 

The  question  to  be  tried  is,  has  the  witness  just  cause  to  entertain 
the  fears  expressed  in  his  affidavit?— 26  Ind.  141.  An  affidavit  of  a  party 
who  "  swears  as  he  verily  believes  "  is  good— 21  Ind.  223. 

703.  If  it  appears  from  the  depositions  that  there  is 
just  reason  to  fear  the  commission  of  the  offense  threat- 
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ened,  by  the  person  so  informed  against,  the  magistrate 
must  issue  a  warrant,  directed  generally  to  the  sheriff  of 
the  county,  or  any  constable,  marshal,  or  policeman  in 
the  State,  reciting  the  substance  of  the  information,  and 
commanding  the  officer  forthwith  to  arrest  the  person  in- 
formed of  and  bring  him  before  the  magistrate. 

704.  When  the  person  informed  against  is  brought  be- 
fore the  magistrate,  if  the  charge  be  controverted,  the 
magistrate  must  take  testimony  in  relation  thereto.  The 
evidence  must  be  reduced  to  writing,  and  subscribed  by 
the  witnesses. 

705.  If  it  appears  that  there  is  no  just  reason  to  fear 
the  commission  of  the  offense  alleged  to  have  been  threat- 
ened, the  person  complained  of  must  be  discharged. 

Jast  reason  to  fear.— Tbe  qnestion  as  to  Just  cause  to  fear  relates  to 
the  time  of  Institution  of  proceedings— 35  Ind.  379 ;  4d  id.  146.  The  stat- 
ute gives  no  right  of  appeal-18  Ind.  438. 

706.  If,  however,  there  is  just  reason  to  fear  the  com- 
mission of  the  offense,  the  person  complained  of  may  be 
required  to  enter  into  an  imdertaking  in  such  sum,  not 
exceeding  five  thousand  dollars,  as  the  magistrate  may 
direct,  with  one  or  more  sufficient  sureties,  to  keep  the 
peace  toward  the  people  of  this  State,  and  particularly 
toward  the  informer.  The  undertaking  is  valid  and  bind- 
ing for  six  months,  and  may,  upon  the  renewal  of  the  in- 
formation, be  extended  for  a  longer  period,  or  a  new  un- 
dertaking may  be  required. 

707.  If  the  undertaking  required  by  the  last  section 
is  given,  the  party  informed  of  must  be  discharged.  If 
he  does  not  give  it,  the  magistrate  must  commit  him  to 
prison,  specifying  in  the  warrant  the  requirement  to  give 
security,  the  amount  thereof,  and  the  omission  to  give 
the  same. 

706.  If  the  person  complained  of  is  committed  for  not 
giving  the  undertaking  required,  he  may  be  discharged 
by  any  magistrate,  upon  giving  the  same. 
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709.  The  undertaking  must  be  filed  by  the  magistrate, 
in  the  office  of  the  clerk  of  the  county. 

710.  A  person  who,  in  the  presence  of  a  court  or  mag- 
istrate, assaults  or  threatens  to  assault  another,  or  to 
commit  an  offense  against  his  person  or  property,  or  who 
contends  with  another  with  angry  words,  may  be  ordered 
by  the  court  or  magistrate  to  give  security,  as  in  this 
chapter  provided,  and  if  he  refuse  to  do  so,  may  be  com- 
mitted as  provided  in  section  seven  hundred  and  seven. 

711.  Upon  the  conviction  of  the  person  informed 
against  of  a  breach  of  the  peace,  the  undertaking  is  bro- 
ken. 

712.  Upon  the  district  attorney's  producing  evidence 
of  such  conviction  to  the  Superior  Court  of  the  county, 
the  court  must  order  the  undertaking  to  be  prosectited, 
and  the  district  attorney  must  thereupon  commence  an 
action  upon  it  in  the  name  of  the  people  of  this  State. 
[In  effect  April  12th,  1880.] 

713.  In  the  action,  the  offense  stated  in  the  record  of 
conviction  must  be  alleged  as  a  breach  of  the  undertak- 
ing, and  such  record  is  conclusive  evidence  of  the  breach. 

714.  Security  to  keep  the  peace,  or  be  of  good  behav- 
ior, cannot  be  required  except  as  prescribed  in  this 
chapter. 
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CHAPTER  rV. 

FOIilCB  IN  CITIES  AND  TOWNS,  AND  TKEIB  ATTENDANCE  AT 

EXPOSED    PI4ACES. 

§  719.   Organization  and  regulation  of  tbe  police. 

S  720.   Force  to  preserve  the  peace  at  public  meetings. 

719.  The  organization  and  reg^alation  of  tbe  police,  in 
the  cities  and  towns  of  this  State,  is  governed  by  special 
laws. 

720.  The  mayor  or  other  officer  having  the  direction 
of  the  police  of  a  city  or  town  must  order  a  force,  suf- 
ficient to  preserve  the  peace,  to  attend  any  public  meet- 
ing, when  he  is  satisfied  that  a  breach  of  the  peace  is 
reasonably  apprehended. 

See  ante,  §  701. 

Pen.  Cobb.— Mk 


§§  723-4  SUPPBESSIOK  OF  BIOTS.  290 


CHAPTBB  V. 

SUPFBESSION  OF  BIOTS. 

^  723.  Power  of  sheriff  In  overcoming  resistance. 

§  724.  Officer  to  certify  to  court  the  name  of  resisters,  etc. 

S  725.  Governor  to  order  out  military  to  aid  in  executing  process. 

§  726.  Magistrates  and  officers  to  command  rioters  to  disperse. 

I  727.  To  arrest  rioters  if  they  do  not  disperse. 

S  728.  Officers  who  may  order  cut  the  military. 

§  729.  Commanding  officer  and  troops  to  obey  the  order. 

§  730.  Armed  force  to  obey  orders  of  whom. 

I  731.  Conduct  of  the  troops. 

S  732.  Governor  may  declare  a  county  in  a  state  of  insurrection. 

J  733.  May  revoke  the  proclamation. 

723.  When  a  sheriff  or  other  public  officer  authorized 
to  execute  process  finds,  or  has  reason  to  apprehend,  that 
resistance  will  be  made  to  the  execution  of  the  process, 
he  may  command  as  many  male  inhabitants  of  his  county 
as  he  may  think  proper  to  assist  him  in  overcoming  the 
resistance,  and,  if  necessary,  in  seizing,  arresting,  and 

confining  the  persons  resisting,  their  aiders  and  abettors. 

Authority  to  arrest.— The  magistrate  may  not  only  arrest  offenders, 
but  he  may  authorize  others  to  make  the  arrest,  and  may  summon  all 
citizens  present  to  come  to  his  aid— 4  Pa.  L.  J.  31;  8  Bam.  &  Adol.  947; 
5  Car.  &  P.  254;  9  id.  431 :  and  to  refuse  to  aid  an  officer  in  trying  to 
suppress  a  riot,  is  an  offense— 1  Bay,  316;  see  9  Mo.  268;  Addis.  277;  1 
Car.  &  M.  314.  It  is  the  duty  of  every  citizen  to  endeavor  to  suppress 
a  riot,  and  thelaw  will  protect  them  in  so  doing— 1  Yeates,  419;  see  3  Fa. 
L.  J;  345;  4  id.  31.  A  constable  is  bound  to  use  his  best  endeavors  to 
suppress  an  affray— 4  Car.  A  P.  387;  6  id.  741;  Byan  A  M.  132;  but  he 
cannot  arrest  for  an  affray  not  done  in  his  presence,  without  a  warrant 
—same  cases.  A  private  person  is  not  justified  in  arresting  an  affrayer, 
unless  the  affray  is  still  continuing,  or  is  about  being  renewed— 10 
Clark  &  F.  28 ;  S.  C.  1  Lead.  C.  C.  177.  Any  person  may  suppress  an  af- 
fray, but  he  cannot  of  his  own  authority  arrest  after  the  affray  Is  over 
—11  Johns.  486.  An  officer  may  call  on  persons  to  aid  him  In  the  exe- 
cution of  his  duties— 1  Bay.  316;  1  Harg.  U.  S.  Beg.  268;  1  Teates,  419; 
5  Whart.  437;  Car.  &  M.  314.  Peace  officers— see  poit,  S  877.  See  ante, 
S697,.subd.  3;  §§701,720. 

724.  The  officer  must  certify  to  the  court  from  which 
the  process  issued,  the  names  of  the  persons  resisting; 
and  their  aiders  and  abettors,  to  the  end  that  they  may 
be  proceeded  against  for  their  contempt  of  court. 
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725.  If  it  appears  to  the  governor  that  the  civil  power 
of  any  county  is  not  sufficient  to  enable  the  sheriff  to  ex- 
ecute process  delivered  to  him,  he  must,  upon  the  appli- 
cation of  the  sheriff  of  the  county,  order  such  portion  as 
shall  he  sufficient,  or  the  whole,  if  necessary,  of  the  or- 
ganized National  Guard  or  enrolled  militia  of  the  State, 
to  proceed  to  the  assistance  of  the  sheriff. 

726.  Where  any  number  of  persons,  whether  armed 
or  not,  are  unlawfully  or  riotously  assembled,  the  sheriff 
of  the  county  and  his  deputies,  the  officials  governing  the 
town  or  city,  or  the  justices  of  the  peace  and  constables 
thereof,  or  any  of  them,  must  go  among  the  persons  as- 
sembled, or  as  near  to  them  as  possible,  and  command 
them,  in  the  name  of  the  people  of  the  State,  immediately 

to  disperse. 
See  ante,  S  ®7,  subd.  3. 

727.  If  the  persons  assembled  do  not  immediately 
disperse,  such  magistrates  and  officers  must  arrest  them, 
and  to  that  end  may  command  the  aid  of  all  persons 
present,  or  within  the  county. 

See  ante,  S  723,  and  note. 

728.  When  there  is  an  unlawful  or  riotous  assembly 
with  the  intent  to  commit  a  felony,  or  to  offer  violence  to 
person  or  property,  or  to  resist  by  force  the  laws  of  the 
State  or  of  the  United  States,  and  the  fact  is  made  known 
to  the  governor,  by  any  justice  of  the  Supreme  Court,  or 
the  judge  of  the  Superior  Court,  or  sheriff  of  the  county, 
or  the  mayor  or  chief  of  police  of  a  city,  or  the  president 
of  the  board  of  supervisors  of  the  cities  and  counties  of 
Sacramento  and  San  Francisco,  the  governor  may  issue 
an  order  directed  to  the  commanding  officer  of  a  division 
or  brigade  of  the  organized  National  Guard,  or  enrolled 
militia  of  the  State,  to  order  his  command,  or  such  part 
thereof  as  may  be  necessary,  into  active  service,  and  to 
appear  at  a  time  and  place  therein  specified,  to  aid  the 
civil  authorities  in  suppressing  violence  and  enforcing 
the  laws.    Iln  effect  April  12th,  1880.] 
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Governor  may  call  out  militia  to  execute  laws,  suppress  insuirec- 
tiOD,  and  repel  invasion— Const.  Cal.  art.  viii,  §  1. 

729.  The  organized  National  Guard  or  enrolled  mili- 
tia, or  such  portion  thereof  as  shall  be  called  into  active 
service,  as  provided  in  section  seven  hundred  and  twenty- 
eight,  must  appear  at  the  time  and  place  appointed,  fully 
armed  and  equipped,  and  with  not  less  than  forty  rounds 
of  ball  cartridge  to  each  man,  if  infantry  or  cavalry,  and 
with  not  less  than  twenty  rounds  of  grape,  canister,  or 
round  shot,  if  artillery. 

730.  When  an  armed  force  is  called  out  for  the  pur- 
pose of  suppressing  an  unlawful  or  riotous  assembly,  or 
arresting  the  offenders,  and  is  placed  under  the  temporary 
direction  of  any  civil  officer,  as  provided  in  section  seven 
hundred  and  thirty-one,  it  must  obey  the  orders  in  rela- 
tion thereto  of  such  civil  officer. 

731.  Whenever  any  portion  of  the  27ational  Guard,  or 
enrolled  militia,  shall  have  been  called  into  active  service 
to  suppress  an  insurrection  or  rebellion,  to  disperse  a  mob, 
or  to  enforce  the  execution  of  the  laws  of  this  State  or  of 
the  United  States,  it  shall  be  competent  for  the  command- 
er-in-chief, or  for  the  general  acting  in  his  stead,  to  place 
such  troops  under  the  temporary  direction  of  the  mayor 
of  any  city,  or  of  the  president  of  the  board  of  supervisors 
of  the  cities  and  counties  of  Sacramento  and  San  Fran- 
cisco, or  the  person  acting  in  that  capacity,  of  the  sheriff 
of  any  county,  or  of  any  marshal  of  the  United  States; 
and  if,  in  the  opinion  of  such  civil  officer,  it  shall  become 
necessary  that  the  troops  so  called  out  shall  fire  or  charge 
upon  any  mob  or  body  of  persons  assembled  to  break  or 
resist  the  laws,  such  civil  officer  shall  give  a  written  order 
to  that  effect  to  the  superior  officer  present  in  command  of 
such  troops,  who  will  at  once  proceed  to  carry  out  the  or- 
der, and  shall  direct  the  firing  and  attack  to  cease  only 
when  such  mob  or  unlawful  assembly  shall  have  been 
dispersed,  or  wheuordered  to  do  so  by  the  proper  civil  au- 
thority.   Ko  officer  who  has  been  called  out  to  sustain  the 
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civil  authorities  shall,  under  any  pretense,  or  in  compli- 
ance with  any  order,  fj:e  blank  cartridges  upon  any  mob 
or  unlawful  assemblage,  under  penalty  of  being  cashiered 
by  sentence  of  a  court-martial;  provided,  that  nothing  in 
this  section  shall  be  construed  as  prohibiting  any  such 
troops  from  firing  or  charging  upon  such  mob  or  assembly 
without  the  orders  of  such  civil  officers,  in  case  they  shall 
first  be  attacked  or  fired  upon,  or  forcibly  resisted  in  dis- 
charge of  their  duty.  When  the  commander-in-chief,  or 
general  acting  in  his  stead,  shall  call  troops  into  active 
service  for  the  purposes  mentioned  in  this  section,  and 
shall  not  place  them  under  the  temporary  direction  of 
any  civil  officer,  the  commanding  officer  shall  use  his  own 
discretion  with  respect  to  the  propriety  of  attacking  or 
firing  upon  any  mob  or  unlawful  assembly. 
Grovemor  as  commander-in-chief  of  militia— Const.  Cal.  art.  v,  §  5. 

732.  When  the  governor  is  satisfied  that  the  execution 
of  civil  or  criminal  process  has  been  forcibly  resisted  in 
any  county  by  bodies  of  men,  or  that  combinations  to  re- 
sist the  execution  of  process  by  force  exist  in  any  county, 
and  that  the  power  of  the  county  has  been  exerted,  and 
has  not  been  sufficient  to  enable  the  officers  having  the 
process  to  execute  it,  he  may,  on  the  application  of  the 
officer,  or  of  the  district  attorney,  or  judge  of  a  Superior 
Court  of  the  county,  by  proclamation,  published  in  such 
papers  as  he  may  direct,  declare  the  county  to  be  in  a 
state  of  insurrection,  and  may  order  into  the  service  of 
the  State  such  number  and  description  of  the  organized 
National  Guard,  or  volunteer  uniformed  companies,  or 
other  militia  of  the  State,  as  he  deems  necessary,  to  serve 
for  such  term  and  under  the  command  of  such  officer  as 
he  may  direct.    [In  effect  April  12th,  1880.] 

733.  The  governor  may,  when  he  thinks  proper,  re- 
voke the  proclamation  authorized  by  the  last  section,  or 
declare  that  it  shall  cease  at  the  time  and  in  the  manner 
directed  by  him. 

See  CoDBt.  CaL  art.  v,  S  6> 
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TITLE  n. 

Of  Judicial  FroceedingB  for  the  Removal  of  Publio 
Officers  by  Impeachment  or  othervTiae. 

Chap.  I-    Of  Impbachmbnts,  §§  737-53. 

n.    Of  the  Bemoyal  of  Civil  Officers  other- 
wise THAW  BY  Impeachment,  §§  758-72. 
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CHAPTER  I. 

OF  IMPEACHMENTS. 

S  737.  Officers  liable  to  Impeachment. 

§  738.  Articles,  how  prepared.   Trial  by  Senate. 

§  739.  Articles  of  impeachment. 

$  740.  Time  of  hearing.   Service  on  defendant. 

§  741.  Service,  how  made. 

§  742.  Proceedings  on  failure  to  appear. 

§  743.  Defendant,  after  appearance,  may  answer  or  demur. 

§  744.  If  demurrer  is  overruled,  defendant  mnst  answer. 

§  745.  Senate  to  be  sworn. 

§  746.  Two-thirds  necessary  to  a  conviction. 

§  747.  Judgment  on  conviction,  how  pronounced. 

§  748.  The  same. 

§  749.  Nature  bf  the  judgment. 

§  750.  Effect  of  Judgment  of  suspension. 

§  751.  Impeachment  disqualifies  until  acquittal,  Vacancy,  how  filled. 

§  752.  Presiding  officer  when  lieutenant-governor  is  impeached. 

§  753.  Impeachment  not  a  bar  to  indictment. 

737.  The  governor,  lieutenant-governor,  secretary  of 
state,  controller,  treasurer,  attorney-general,  surveyor- 
general,  chief  justice,  associate  justices  of  the  Supreme 
Court,  and  judges  of  the  Superior  Courts,  are  liable  to  im- 
peachment for  any  misdemeanor  in  office.  [In  effect 
February  18th,  1880.] 

Impeachment,  who  subject  to— Const.  Cal.  art.  iv,  §  18.  While  the 
Constitution  has  provided  for  the  impeachment  of  certain  officers,  it 
has  left  all  other  civil  officers  to  be  tried  in  such  manner  as  the  Legis- 
lature may  provide— 45  Cal.  200.  A  presiding  Judge  is  liable  for  pre- 
venting his  associate  from  delivering  his  opinion— Addison's  Trial,  114, 
151 ;  8.  C.  4  Dall.  225;  Porter's  Trial,  61.  Judges  cannot  be  removed  by 
quo  ioarranto—4A  Ala.  234. 

738.  All  impeachments  must  be  by  resolution  adopted, 
originated  in,  and  conducted  by  managers  elected  by  the 
Assembly,  who  must  prepare  articles  of  impeachment, 
present  them  at  the  bar  of  the  Senate,  and  prosecute  the 
same.  The  trial  must  be  had  before  the  Senate,  sitting  as 
a  court  of  impeachment. 
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The  trial.— A  member  of  the  House,  voting  for  the  prosecution  of 
an  impeachment,  is  not  thereby  rendered  disqualified,  if  subsequently 
elected  to  the  Senate,  from  sitting  on  the  trial  thereof —Addison's  Trial, 
21-8;  Porter's  Trial,  53.  Foran Impeacliment  to  be  elf ectual,  the  ar- 
ticles must  be  presented  to  the  Senate,  and  a  constitutional  quorum 
of  the  entire  membership  must  receive  them— 12  Fla.  653.  See  Const. 
Cal.  art.  Iv,  §  17 ;  Fed.  Const,  art.  1.  §  3,  subd.  6. 

739.  When  an  oflScer  is  impeached  by  the  Assembly 
for  a  misdemeanor  in  office,  the  articles  of  impeachment 
must  be  delivered  to  the  president  of  the  Senate. 

740.  The  Senate  must  assign  a  day  for  the  hearing  of 
the  impeachment,  and  inform  the  Assembly  thereof.  The 
president  of  the  Senate  must  cause  a  copy  of  the  articles 
of  impeachment,  with  a  notice  to  appear  and  answer  the 
same  at  the  time  and  place  appointed,  to  be  served  on  the 
defendant  not  less  than  ten  days  before  the  day  fixed  for 
the  hearing. 

741.  The  service  must  be  made  upon  the  defendant 
personally,  or  if  he  cannot,  upon  diligent  inquiry,  be  found 
within  the  State,  the  Senate,  upon  proof  of  that  fact,  may 
order  publication  to  be  made,  in  such  manner  as  it  may 
deem  proper,  of  a  notice  requiring  him  to  appear  at  a  spec- 
ified time  and  place  and  answer  the  articles  of  impeach- 
ment. 

See  Pol.  Code,  §  259. 

742.  If  the  defendant  does  not  appear,  the  Senate, 

upon  proof  of  service  or  publication,  as  provided  in  the 

two  last  sections,  may,  of  its  own  motion  or  for  cause 

shown,  assign  another  day  for  hearing  the  impeachment, 

or  may  proceed,  in  the  absence  of  the  defendant,  to  trial 

and  judgment. 
See  55  CaL  290. 

743.  When  the  defendant  appears,  he  may  in  writing 
object  to  the  sufficiency  of  the  articles  of  impeachment, 
or  he  may  answer  the  same  by  an  oral  plea  of  not  guilty, 
which  plea  must  be  entered  upon  the  journal,  and  puts  in 
issue  every  material  allegation  of  the  articles  of  impeach- 
ment. 
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744.  If  the  objection  to  the  sufficiency  of  the  articles 
of  impeachment  is  not  sustained  by  a  majority  of  the 
members  of  the  Senate  who  heard  the  argument,  the  de- 
fendant must  be  ordered  forthwith  to  answer  the  articles 
of  impeachment.  If  he  then  pleads  guilty,  or  refuses  to 
plead,  the  Senate  must  render  judgment  of  conviction 
against  him.  If  he  plead  not  guilty,  the  Senate  must, 
at  such  time  as  it  may  appoint,  proceed  to  try  the  im- 
peachment. 

745.  At  the  time  and  place  appointed,  and  before  the 
Senate  proceeds  to  act  on  the  impeachment,  the  secretary 
must  administer  to  the  president  of  the  Senate,  and  the 
president  of  the  Senate  to  each  of  the  members  of  the 
Senate  then  present,  an  oath  truly  and  impartially  to 
hear,  try,  and  determine  the  impeachment;  and  no  mem- 
ber of  the  Senate  can  act  or  vote  upon  the  impeachment, 
or  upon  any  question  arising  thereon,  without  having 
taken  such  oath. 

Form  of  oath— Chase's  Trial,  12. 

746.  The  defendant  cannot  be  convicted  on  impeach- 
ment without  the  concurrence  of  two-thirds  of  the  mem- 
bers elected,  voting  by  ayes  and  noes,  and  if  two-thirds  of 
the  members  elected  do  not  concur  in  a  conviction,  he 
must  be  acquitted.     [In  effect  February  18th,  1880. 

747.  After  conviction  the  Senate  must,  at  such  time  as 
it  may  appoint,  pronounce  judgment,  in  the  form  of  a  res- 
olution entered  upon  the  journals  of  the  Senate. 

748.  On  the  adoption  of  the  resolution  by  a  majority 
of  the  members  present  who  voted  on  the  question  of  ac- 
quittal or  conviction,  it  becomes  the  judgment  of  the 
Senate. 

749.  The  judgment  may  be  that  the  defendant  be  sus- 
pended, or  that  he  be  removed  from  office  and  disquali- 
fied to  hold  any  office  of  honor,  trust,  or  profit,  under  the 
State.    [In  effect  February  18th,  1880.] 

A  removal  from  office  for  an  offense  committed  is  a  part  of  the 
judgment— 1  Leg.  Gaz.  4d5.    See  Const.  Cal.  art.  iv,  §  18. 
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750.  If  judgment  of  suspension  is  given,  the  defend- 
ant, during  the  continuance  thereof,  is  disqualified  from 
receiving  the  salary,  fees,  or  emoluments  of  the  office. 

751.  Whenever  articles  of  impeachment  against  any 
officer  subject  to  impeachment  are  presented  to  the  Sen- 
ate, such  officer  is  temporarily  suspended  from  his  office, 
and  cannot  act  in  his  official  capacity  until  he  is  acquitted. 
Upon  such  suspension  of  any  officer  other  than  the  gov- 
ernor, his  office  must  at  once  be  temporarily  filled  by  an 
appointment  made  by  the  governor,  with  the  advice  and 
consent  of  the  Senate,  until  the  acquittal  of  the  party  im- 
peached ;  or,  in  case  of  his  removal,  until  the  vacancy  is 
filled  at  the  next  election,  as  required  by  law. 

All  the  fanctions  of  the  governor  are  entirely  saspended  during 
his  trial-3  Neb.  464. 

752.  If  the  lieutenant-governor  is  impeached,  notice 
of  the  impeachment  must  be  immediately  given  to  the 
Senate  by  the  Assembly,  that  another  president  may  be 
chosen. 

753.  If  the  offense  for  which  the  defendant  is  con- 
victed on  impeachment  is  also  the  subject  of  an  indict- 
ment or  information,  the  indictment  or  information  is  not 
barred  thereby.    [In  effect  February  18th,  1880.] 


299  OTHEBWISE  THAN  BY  IMPEACHMENT.     §§  758-9 


CHAPTEBH. 

OF   THE    BEMOyJu::^   OF   CIYIL   OFFICEBS   OTHBBWISB    THAN 

BY  IMPEACHMENT. 

§  758.  Accnsation  to  be  presented  by  the  grand  Jury. 

§  759.  Form  of  accusation. 

§  760.  To  be  transmitted  to  the  district  attorney,  and  copy  served. 

§  761.  Proceedings  if  defendant  does  not  appear. 

§  762.  Defendant  may  object  to  or  deny  the  accusation. 

§  763.  Form  of  objection. 

§  764.  Manner  of  denial. 

§  765.  If  objections  overruled,  defendant  must  answer. 

§  766.  Proceedings  on  plea  of  guilty,  refusal  to  answer,  etc. 

§767.  Trial  by  jury. 

§  768.  State  and  defendant  entitled  to  process  for  witnesses. 

S  769.  Judgment  upon  conviction,  and  its  form. 

§  770.  Appeal,  how  taken.  Defendant  to  be  suspended  and  vacancy 
filled. 

5  771.  Proceedings  for  the  removal  of  a  district  attorney. 

§  772.   Bemoval  of  public  oiQcers  by  summary  proceedings. 

758.  An  accusation  in  writing  against  any  district, 
county,  township,  or  municipal  officer,  for  willful  or  cor- 
rupt misconduct  in  office,  may  he  presented  by  the  grand 
jury  of  the  county  for  or  in  which  the  officer  accused  is 
elected  or  appointed. 

Removal  from  office.— The  power  to  remove  is  an  incident  of  the 

{tower  to  appoint,  and  is  made  so  expressly  by  the  Constitution— 7  Cal. 
02 ;  id.  522 ;  14  id.  715 ;  39  Cal.  3 ;  but  it  is  limited  to  those  officers  whose 
term  Is  notprovided  for  by  the  Constitution— 2  Cal.  198;  6  id.  291 ;  7  Id. 
619;  see  8  B.  Mon.  649;  or  declared  by  law— 6  Cal.  291.  8o  a  constitu- 
tional officer  cannot  be  divested  of  his  office  otherwise  than  as  pre- 
scribed by  the  Constitution— 2  Cal.  198;  7  id.  519.  The  governor  can- 
not remove  a  notary  public  before  his  whole  term  of  office  has  expired 

6  Cal.  291;  but  an  ex-<^ffleio  tax-collector  may  be  deprived  of  his  office 
before  the  expiration  of  his  term— 14  Cal.  12;  see  38  id.  76.  The  Legis- 
lature can  abolish  an  office,  or  extend  and  abridge  the  term,  at  pleasure 
—45  Cal.  653.   See  86  Cal.  12. 

Form  of  information  and  decree— see  1  Allen,  358. 

759.  The  accusation  must  state  the  offense  charged,  in 
ordinary  and  concise  language,  and  without  repetition. 
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760.  The  accusation  most  be  delivered  by  the  fore- 
mau  of  the  grand  jury  to  the  district  attorney  of  the 
county,  except  when  he  is  the  officer  accused,  who  must 
cause  a  copy  thereof  to  be  served  upon  the  defendant, 
and  require,  by  notice  in  writing  of  not  less  than  ten  days, 
that  he  appear  before  the  Superior  Court  of  the  county, 
at  a  time  mentioned  in  the  notice,  and  answer  the  accusa- 
tion. The  original  accusation  must  then  be  filed  with  the 
clerk  of  the  court.     [In  effect  April  12th,  1880.] 

761.  The  defendant  must  appear  at  the  time  appointed 
in  the  notice  and  answer  the  accusation,  unless  for  some 
sufficient  cause  the  court  assign  another  day  for  that  pur- 
pose. If  he  does  not  appear,  the  court  may  proceed  to 
hear  and  determine  the  accusation  in  his  absence. 

See  55  Cal.  290. 

762.  The  defendant  may  answer  the  accusation  either 
by  objecting  to  the  sufficiency  thereof,  or  of  any  article 
therein,  or  by  denying  the  truth  of  the  same. 

763.  If  he  objects  to  the  legal  sufficiency  of  the  accu- 
sation, the  objection  must  be  in  writing,  but  need  not  be 
in  any  specific  form,  it  being  sufficient  if  it  presents  intel- 
ligibly the  grounds  of  the  objection. 

764.  If  he  denies  the  tnith  of  the  accusation,  the 
denial  may  be  oral  and  without  oath,  and  must  be  en- 
tered upon  the  minutes. 

765.  If  an  objection  to  the  sufficiency  of  the  accusation 
is  not  sustained,  the  defendant  must  answer  thereto  f orth> 
with. 

766.  If  the  defendant  pleads  guilty,  or  refuses  to  an- 
swer the  accusation,  the  court  must  render  judgment  of 
conviction  against  him.  If  he  denies  the  matters  charged, 
the  court  must  immediately,  or  at  such  time  as  it  may  ap- 
point, proceed  to  try  the  accusation. 

767.  The  trial  must  be  by  a  jury,  and  conducted  in  all 
respects  in  the  same  manner  as  the  trial  of  an  indictment 
for  a  misdemeanor. 
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768.  Tbe  district  attorney  and  the  defendant  are  re- 
spectively entitled  to  such  process  as  may  be  necessary 
to  enforce  the  attendance  of  witnesses,  as  upon  a  trial  of 
an  indictment. 

769.  Upon  a  conviction,  the  court  must,  at  such  time 
as  it  may  appoint,  pronounce  judgment  that  the  defend- 
ant be  removed  from  office;  but,  to  warrant  a  removal, 
the  judgment  must  be  entered  upon  the  minutes,  and  the 
causes  of  removal  must  be  assigned  therein. 

770.  From  a  judgment  of  removal  an  appeal  may  be 
taken  to  the  Supreme  Court,  in  the  same  manner  as  from 
a  judgment  in  a  civil  action ;  but  until  such  judgment  is 
reversed,  the  defendant  is  suspended  from  his  office. 
Fending  the  appeal,  the  office  must  be  filled  as  in  case  of 
a  vacancy. 

771.  The  same  proceedings  may  be  had  on  like  grounds 
for  the  removal  of  a  district  attorney,  except  that  the  ac- 
cusation must  be  delivered  by  the  foreman  of  the  grand 
jury  to  the  clerk,  and  by  him  to  a  judge  of  the  Superior 
Court  of  the  county,  who  must  thereupon  appoint  some 
one  t6  act  as  prosecuting  officer  in  the  matter,  or  place 
the  accusation  in  the  hands  of  the  district  attorney  of 
an  adjoining  county,  and  require  him  to  conduct  the 
proceedings,    pn  effect  April  12th,  1880.] 

772.  "When  an  accusation  in  writing,  verified  by  the 
oath  of  any  person,  is  presented  to  a  Superior  Court, 
alleging  that  any  officer  within  the  jurisdiction  of  the 
court  has  been  guilty  of  charging  and  collecting  illegal  fee» 
for  services  rendered,  or  to  be  rendered,  in  his  office,  or  ha» 
refused  or  neglected  to  perform  the  official  duties  pertain- 
ing to  his  office,  the  court  must  cite  the  party  charged  to 
appear  before  the  court  at  a  time  not  more  than  ten  nor 
less  than  five  days  from  the  time  the  accusation  was  pre- 
sented; and  on  that  day,  or  some  other  subsequent  day 
not  more  than  twenty  days  from  that  on  which  the  accu- 
sation was  presented,  must  proceed  to  hear,  in  a  sumr 

Fbk.  C!odb.— S6. 
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mary  manner,  the  accusation,  and  evidence  offered  in 
support  of  the  same,  and  the  answer  and  evidence  offered 
by  the  party  accused;  and  if,  on  such  hearing,  it  appears 
that  the  charge  is  sustained,  the  court  must  enter  a  de- 
cree that  the  party  accused  be  deprived  of  his  office,  and 
must  enter  a  judgment  for  five  hundred  dollars  in  favor 
of  the  informer,  and  such  costs  as  are  allowed  in  civil 
cases.    [In  effect  April  12th,  1880.] 

Removal  by  sammary  proceedings.— The  Leg^islatnre  is  Invested 
with  power  to  provide  for  the  trial  for  misdemeanor  of  all  civil  offi- 
cers, except  those  specified  in  tlie  Constitution— 45  Cal.  216;  and  to 
vest  jurisdiction  in  such  court  as  it  may  designate— id.  Before  an  offi- 
cer can  be  removed  from  office  and  fined,  under  the  provisions  of  this 
section,  for  extortion,  the  court  must  find  that  the  fees  were  know- 
ingly, willfully,  or  corruptly  taken— 50  Cal.  646.  A  corrupt  motive  is 
essential— 6  B.  Mon.  171;  1  Leigh,  709;  16  Wend.  277;  2  Doug.  428:  1 
Term.  Bep.  653:  23  Up.  Can.  Q.  B.  376;  though  passion  or  par^^  preju- 
dice may  constitute  corruption— 2  Term.  Bep.  190.  The  existence  of  a 
motive  may  be  inferred  from  the  acts  or  circumstances— 24  Minn.  158; 
1  Salk.  380;  3  Doug.  327.  See  ante,  §  518;  and  se^  Desty's  Grim.  Law, 
§  82.  e;  seq.  Private  persons  have  a  right  to  institute  inq,uiries  into  the 
conduct  of  office-holders— 43  Cal.  229. 


! 
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TITLE  m. 

Of  the  Proceedings  in  Criminal  Actions  Prose- 
cuted by  Indictment,  to  the  Commitment,  in- 
clusive. 

Chap.    t.    Of  thb  Locaij  Jurisdiction  of  Public  Of- 
fenses, §§  777-95. 
n.    Of  the  Time  of  coMMENCiNa  Criminal  Ac- 
tions, §§  799-803. 
III.    The  Information,  §§  806-9. 
rV.    The  "Warrant  of  Arrest,  §§  811-29. 
V.    Arrest,  by  whom  and  how  made,  §§  834-51. 
VI.    Bbtakino  after  an  Escape  or  Eescue,  §§ 
8M-5. 

Vn.     EXAtnNATION   OF   THE   CASE  AND   DISCHARGE 

OF  Defendant,  or  holding  him  to  An- 
*        8WSB,  §§  85»-83. 
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CHAPTER  I. 

OP  THE  LOCAIi  JURISDICTION  OF  PUBLIC  OFFENSES. 

S  777.   Jurisdiction  of  offenses  committed  in  this  State. 

S  778.   Offenses  commenced  without,  but  consummated  within  this 

State. 
§  779.   When  an  inhabitant  of  this  State  is  concerned  in  a  duel  out  of 

the  same,  and  a  party  wounded  dies' therein. 
S  780.   Leaving  the  State  to  evade  the  statute  against  dueling. 
§  781.   Offense  committed  partly  in  one  coimty  and  partly  in  another. 
S  782.   Committed  on  the  boundary,  etc.,  of  two  or  more  counties. 
S  783.   Jurisdiction  of  an  offense  on  board  a  vessel  or  car. 
§  784.   Jurisdiction  for  kidnapping  or  abduction. 
S  785.   Jurisdiction  of  an  indictment  for  bigamy  or  incest. 
^  786.   Property  feloniously  taken  in  one  county  and  brought  Into 

another. 
§  787.   Jurisdiction  for  escaping  from  prison. 
S  788.   Jurisdiction  for  treason  committed  out  of  the  State. 
§  789.   Jurisdiction  for  stealing,  etc.,  property,  out  of  State,  and 

brought  therein. 
§  790.   Jurisdiction  for  murder,  etc.,  where  the  injury  was  inflicted  in 

one  county,  and  the  party  dies  out  of  that  county. 
§  791.   Of  an  indictment  against  an  accessory. 
§  792.   Of  principals  who  are  not  present,  etc.,  at  commission  of  the 

principal  offense. 
§  793.   Conviction  or  acquittal  in  another  State  a  bar,  where  the  Juris- 
diction is  concurrent.  , 
§  794.   Conviction  or  acquittal  in  another  county  a  bar,  where  the 

jurisdiction  is  concurrent. 
§  795.   Jurisdiction  of  prize-fight. 

777.  Every  person  is  liable  to  punishment  by  the  laws 
of  this  State,  for  a  public  offense  committed  by  him  there- 
in, except  where  it  is  by  law  cognizable  exclusively  in 
the  courts  of  the  United  States. 

Jurisdiction  generally.— State  tribunals  have  no  power  to  punish 
crimes  against  the  laws  of  the  United  States  as  such ;  as  in  false  swear- 
ing before  register  of  land-office— 38  Gal.  150;  4  Blackf.  147;  or  under 
the  national  bankrupt  act— 15  N.  H.  83;  but  see  108  Mass.  309.  It  is 
only  when  an  offense  is  also  an  offense  against  the  State  laws  that  State 
ibunals  trhave  jurisdiction— 38  Cal.  150;  and  see  54  Me.  381.    So,  there 
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Is  a  distinction  between  counterfeiting  and  circulating  counterfeit 
coin— 10  liaw  Beporter,  600.  Ttie  former  is  an  offense  directly  against 
the  government;  the  latter  is  an  offense  ag^lust  the  State,  and  may  be 

Eunlsbed  by  the  laws  of  the  State— 34  Cal.  183;  5  How.  410;  10  id.  5tiO;  1 
►oug.  (Mien.)  207;  3  Head.  26;  2  Tread.  776;  2  Law  Reporter,  92;  butseeS 
Mo.  421 ;  and  dis.  opin.  5  How.  433.  Exclusive  JurisdJction  is  uniformly 
attendant  upon  exclusive  legislation— 2  Mason.  91 ;  and  see  34  (al.  183; 
9Peters,261;  5  How.410;  14  id.  14.  That  the  defendant  will  be  liable  to 
prosecution  In  the  courts  of  the  United  States  will  not  exclude  Juris- 
diction in  State  courts— 6  Ind.  436;  so.  State  courts  have  power  to  try 
formurder.a  soldier  in  the  military  service  of  the  United  States— 6 
Parker  Cr.  B.  143.  Congress  cannot  confer  jurisdiction  on  State  courts, 
and  States  have  no  power  to  make  offenses  against  iho  United  States 
laws  cognizable  in  their  courts— 34  Cal.  280;  nor  can  Congress  confer 
on  United  States  courts  jurisdiction  to  try  indictments  found  in  State 
courts— 5  Parker  Cr.  R.  677.  The  authority  of  Congress  is  limited  to 
subjects  peculiar  to  the  Federal  go  vernment— 1  Woolw.  17.  So,  robbery 
committed  on  land  is  not  punishable  by  any  act  of  Congress— Hemp. 
411;  State  tribunals  have  no  Jurisdiction  to  grant  relief  on  the  unlaw- 
ful imprisonment  of  a  United  States  officer— 5  Dutch.  409 ;  or  on  habeas 
corpus,  to  take  a  person  out  of  the  hands  of  a  United  States  officer— 40 
Barb.  34.  When  jurisdiction  is  wholly  derived  from  the  statute,  it 
cannot  be  enlarged  by  presumption  or  by  implication— 49  Me.  412.  See 
Const.  Prov.  ante,  page  20. 

Oannot  be  conferred  by  consent.— Consent  cannot  confer  Juris- 
diction to  try  a  party  for  any  other  offense  than  that  charged  in  the 
Indictment— 50  Cal.  448 :  4  Parker  Cr.  R.  386.  A  party  may  waive  ob- 
jections to  the  jurisdiction  in  a  criminal  case  — 6  Hun,  308;  so, 
where  a  party  voluntarily  submits  to  the  jurisdiction,  judgment  wIU 
not  be  reversed— 49  Mo.  432.  So,  where  a  conviction  was  had  before 
a  de  facto  judge,  his  acts  are  valid— 17  Wis.  621 ;  so,  the  casual  and  tem- 
poraiy  absence  of  one  of  the  judges  does  not  Impair  the  validity  of 
the  proceedings— 36  N.  Y.  431. 

Appellate  jnrisdiction.- If  the  constitution  confers  appellate  juris- 
diction, and  no  mode  is  provided  for  talciiii?  the  appeal,  the  case  may 
be  brought  up  on  a  writ  of  error,  or  the  court  may  frame  an  appropriate 
writ— *2  Cal.  220;  6  id.  190;  3  id.  247;  24  id.  334.  It  attaches  In  criminal  cas- 
es on  questions  of  law  alone— 2  La.  An.  221 ;  9  Id.  24 ;  and  not  until  after 
sentence  or  Judgment— Id.  69;  id.  167;  18  id.  340;  22  Id.  9.  The  Supreme 
Court  has  not  Jurisdiction  of  a  criminal  case  Involving  the  validity  of 
a  tax,  etc.— 30  Cal.  98;  nor  has  it  of  a  lesser  grade  of  offense  than  felony 
—7  Cal.  139:  id.  165;  6  id.  295;  9  id.  86;  16  id.  187;  20  Cal.  117;  21)  id.  459; 
80  id.  98;  31  id.  665.  There  is  an  absolute  rl^ht  of  appeal  from  the 
Municipal  Criminal  Court  to  the  County  Court  when  the  mode  and 
means  of  appeal  are  provided— 41  Cal.  129,  The  State,  In  a  criminal 
case  before  ajustico  of  the  i)eace,  has  a  right  of  apijoal  as  well  as  the 
defendant— 22  Iowa,  140.    See  Const.  Prov.  aiUe,  page  20. 

Power  of  Legislature.- The  Legislature  may  estJibllsh  criminal 
courts  in  addition  to  those  specified  In  the  Constitution,  and  give 
them  concurrent  Jurisdiction— 69  Pa.  St.  9;  44  Tex.  64;  or  it  may  es- 
tablish special  courts  in  cities  and  towns— 76  N.  C.  33;  65  Id.  379;  66  id. 
313.  So,  the  Mmilclpal  Criminal  Court  of  San  Francisco  Is  a  constitu- 
tional court— 39  Cal.  617;  41  id.  129.    See  Coust.  Prov.  ante,  page  19. 

Oonrts  generally— District  Courts  have  jurisdiction  over  punish- 
ments for  extortion  in  office- 45  Cal.  200.  See  generally  Const.  Cal. 
art.  vi.  County  Courts  are  courts  of  general  Jurisdiction,  and  all 
intendments  are  in  favor  of  their  proceed  ings— 27  Cal.  65 ;  4 1  id.  129.  In 
all  cases  of  misdemeanor  its  judgment  is  final  except  in  cases  of  excess 
of  Jurisdiction— 29  Cal.  469 :  30  id.  9H.  A  Justice's  Court  has  no  extra 
territorial  Jurisdiction— 4  I*iev.  412.  The  repeal  of  a  criminal  law  docs 
not  operate  to  bar  the  punishment  of  an  offense  under  the  law  unless 
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the  Intention  Ije  expressly  declared  In  the  repealing  act— 18  Cal.  122. 
The  Police  Court  of  San  Francisco  has  the  same  powers  and  jurisdic- 
tion in  criminal  actions  as  is  conferred  on  Justices'  Coorts— 47  Gal.  127. 

Offenses  by  resident  aliens.- A  resident  alien  is  amenable  to  the  law 
of  the  place  in  which  he  lives,  even  in  cases  of  treason— 5  Wheat.  97; 
Whart.  St.  Trl.  98;  id.  185;  10  Cox  C.  C.  603;  so  as  to  resident  Indians— 
27  Cal.  404;  6  Peters,  518;  3  Wail.  407;  1  McLean,  254;  4  Kan.  49;  16 
Ark.  499;  1  Stewt.  &  P.  327;  1  Abb.  U.  S.  377;  1  Woolw.  192;  64  N.  C. 
614;  3  Yerg.256;  1  Abb.  U.  S.377. 

778.  When  the  commission  of  a  public  offense,  com- 
menced without  the  State,  is  consummated  within  its 
boundaries,  the  defendant  is  liable  to  punishment  there- 
for in  this  State,  though  he  was  out  of  the  State  at  the 
time  of  the  commission  of  the  offense  charged.  If  he  con- 
summated it  in  this  State,  through  the  intervention  of  an 
innocent  or  guilty  agent,  or  any  other  means  proceeding 
directly  from  himself,  in  such  case  the  jurisdiction  is  in 

the  county  in  which  the  offense  is  consummated. 

Offenses  committed  abroad.— A  person  is  responsible  penally  when 
he  is  abroad,  to  both  the  Federal  and  his  State  government— 101  Mass. 
1:  2  Va.  Cas.  172;  3  Dutch.  301;  16  Wis.  398;  but  see  as  to  extra-territo- 
rial jurisdiction  of  State— 8  Mich.  320 ;  2  Hay w.  103 ;  and  see  2  Parker  Cr. 
B.  5U0.  As  to  consuls  and  ministers  resident  abroad-11  Blatchf.  124: 
but  it  is  limited  to  persons  owing  allegiance  to  the  United  States— 11 
Opin.Att.-Gen.  474;  as  in  cases  of  perjury— 2  Pa.  St.  20;  41  id.  429;  or 
bigamy  committed  abroad— 7  Cox  C.  C.  103;  Dears.  647;  see  1  Hun.  610; 
32  Ark.  565 ;  55  Ala.  108.  So  as  to  forgery  committed  abroad,  the  offense 
may  be  charged  In  any  county  into  which  the  offender  may  come— 7 
Car.  &  P.  558;  Buss.  &  B.  O.  C.  112.  So  in  cases  of  murder— Buss.  & 
B.  C.  G.  294;  1  Car.  &  K.  203;  11  Cox  C.  C.  198. 

Offenses  committed  out  of  the  State.— Where  an  offense  was  com- 
mitted by  procuration  of  a  resident  of  another  State,  the  non-resident 
can  be  punished  if  jurisdiction  can  be  obtained  of  his  person— 34  Comi. 
118;  contra,  31  N.  J.  L.  65.  So,  inciting  an  agent  in  another  country  to 
commit  perjury— 11  Allen,  243;  or  giving  poison  in  one  jurisdiction 
which  operates  in  another-  -8  Ohio  St.  131 ;  or  where  a  party  originates 
a  nuisance  in  one  country,  which  affects  a  stream  in  another— 3  Wood 
&  M.  538;  see  4  Barn.  &  Aid.  175;  or  where  a  person  shoots  from  one 
side  of  a  boundary  line,  and  it  takes  effect  on  the  other  side,  he  is  re- 
sponsible in  the  jurisdiction  where  the  effect  is  produced— 2  Sum.  482; 
31 N.  J.  L.  (>8;  lOCMass.  1;  and  see  generally— 34  Conn.  118;  4  East,  164. 
So  where  a  marriage  was  solemnized  in  the  middle  of  a  river  between 
two  States,  the  offense  is  cognizable  In  the  latter  State,  the  former 
not  claiming  jurisdiction— 2  Met.  (Ky.)  334. 

Liability  of  principal.— A  non-resident  principalis  penally  liable  for 
acts  committed  by  his  agent,  as  in  obtaining  goods  by  false  pretenses 
—1  N.  Y.  173;  31 N.  J.  L.  69;  3  Denio,  190;  1  Met.  (Ky.)  1;  6  Cox  C.  C. 
260;  4  id.  198:  so,  as  to  the  author  of  a  libel— 3  Pick.  304;  7  East,  65;  or 
a  thief  sending  stolen  goods  to  another  State  forsale— 123  Mass.  430; 
or  sending  lottery  tickets  for  sale— 7  Serg.  &  B.  469. 

779.  When  an  inhabitant  or  resident  of  this  State,  by 
previous  appointment  or  engagement,  fights  a  duel  or  is 
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concerned  as  second  therein,  out  of  the  jurisdiction  of 
this  State,  and  in  the  duel  a  wound  is  inflicted  upon  a 
person,  whereof  he  dies  in  this  State,  the  jurisdiction  of 
the  ofEense  is  in  the  county  where  the  death  happens. 

780.  When  an  inhabitant  of  this  State  leaves  the  same 
for  the  purpose  of  evading  the  operation  of  the  provisions 
of  the  Code  relating  to  dueling  and  challenges  to  light, 
with  the  intent  or  for  the  purpose  of  doing  any  of  the  acts 
prohibited  therein,  the  jurisdiction  is  in  the  county  of 
which  the  offender  was  an  inhabitant  when  the  offense 

was  committed. 

Dueling  and  challenges.— Sending  a  cballenge  to  fight  out  of  the 
State  is  indictable— Thatcli.  C.  C.  390;  3Brev.  243;  1  Const.  S.  C.  106;  1 
Hawks,  437.  The  offense  is  continuous,  and  is  triable  in  the  State 
where  the  challenge  issued— 58  Ga.  332;  1  Hawks,  487;  2  Camp.  506;  see 
12  Ala.  276;  and  this,  whether  it  reaches  its  destination  or  not— 2  Camp. 
506. 

781.  When  a  public  offense  is  committed  in  part  in 
one  county  and  in  part  in  another,  or  the  acts  or  effects 
thereof  constituting  or  requisite  to  the  consummation  of 
the  offense  occur  in  two  or  more  counties,  the  jurisdiction 

is  in  either  county. 

Oononrrent  jarisdiction.— The  place  of  trial  Is  the  place  of  the 
consummation  of  the  offense— 2  Barb.  427:  3  Pick.  304;  21  Wend.  533;  7 
Serg.  &  B.  469:  though  a  concurrent  Jurisdiction  exists  in  the  place  of 
commencing  the  offense— 2  Dall.  388;  19Ind.  421;  17  Ark.  561;  1  Camp. 
215;  2  id.  506;  2  Lew.  C.  C.  150;  but  attempts  to  commit  crime  are  cog- 
nizable in  the  place  of  the  iittempt— 26  Ga.  493:  see  d  Cox  C.  C.  497; 
and  so  in  case  of  conspiracies—  1  Salk.  174 ;  2  Ld.  Rayra.  1 167 ;  4  Fost.  &  F. 
68;  or  in  the  place  where  an  act  was  done  by  any  of  them  in  further- 
ance of  their  design— 3  Brewst.  675;  2  Stark.  489;  anv  overt  act  by 
any  of  the  coaspirators  being  a  renewal  of  the  conspiracy  by  all— 123 
Mass.  430;  3  Brewst.  575;  48  Md.  821;  19  Ind.  421;  17  Ark.  561;  13  Nev. 
386;  11  Blatchf.  168:  7  Blss.  175;  29  La.  An.  354;  54  Ala.  234:  52  id.  407;  88 
111.  291 ;  3  Serg.  &  R.  220.  As  where  one  signals  in  one  county  for  a 
robbery  in  another  county— 13  Nev.  386.  The  place  of  consummation 
is  the  peculiar  seat  of  the  crime  in  libel— 7  Ben.  1;  and  in  obtaining 
money  by  false  pretenses— 51  Ind.  413;  see  1  Denlson,  551.  See  as  to 
"  Arson,"  44  Cal.  495.  If  a  party  in  one  county,  Intrusted  with  prop- 
erty of  the  owner,  afterward  takes  It  to  another  county,  he  is  not  uable 
in  the  former  county,  unless  the  intent  to  embezzle  was  conceived 
there— 51  Cal.  378.   See  Embezzlement,  ante,  §  503. 

782.  "When  a  public  offense  is  committed  on  the 
boundary  of  two  or  more  counties,  or  within  five  hundred 
yards  thereof,  the  jurisdiction  is  in  either  county. 

Boundary  line.— A  crime  is  perpetrated  on  the  boundary  between, 
If  perpetrated  within  five  hundred  yards  thereof —36  N.  Y.  77.  See  as 
to  '<  Arson."  44  Cal.  495. 
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783.  When  an  oCFense  Is  committed  in  this  State,  oa 
■boarcl  a  Tessel  navigating  a  river,  bay,  slough,  lake,  or 
canal,  or  lying  therein,  in  tbe  prosecntion  of  lier  voyage, 
the  jurisdiction  ia  in  any  county  tirongh  wbich  the  ves- 
ael  is  navigate  in  the  course  of  her  voyage,  or  in  the 
county  where  the  voyage  terminates;  and  when  the  of- 
feuse  is  committed  In  this  State,  on  a  railroad  train  or  car 
prosecuting  its  trip,  the  jurisdiction  is  in  any  county 
through  which  the  train  or  car  passes  in  the  course  of  her 
trip,  or  In  the  county  whcra  the  trip  terminates.  [Ap- 
proved January  28th,  1876,] 

Ofitaui  on  board  veaaale.-Coiigre^  cannot  confer  J  DTisdictlcm  on 
State  couru.  yet  SUie  coxata  uiay  eierclse  jurlstllctloD  In  cases 
authorized  by  Its  lana^oanot  pralilDIted  by  coDgresstonal  leglalatlon 
— SfTbeat,  27;  DldwSeparter.iW:  sceI«7M^,U»;  ld.m  Ass 
rule  oSeuses  committed  on  sbipboard  ue  coaulnlilB  by  the  eoverelgn 
to  whom  tlio  Bhlp  belongs-T  Cox  C.  U.  «1 1  aiKl  by  atatntetof  On  Un  Ited 
Stales  the  FedeiBl  courts  bkn  JnifHll^an  of  all  oBeiBweoinaiictea 

....■..■.,.1, --'nBinrBheBimtottlioJiirtodJotloiiofaBtiW-* 

Hi  1  Wub.  a  aWt  I  Bom.  Iffi  j  u  Inui  open 
counar— S'Wbent.IDI:  aBlatcht.lB.   Tholocai 

T.HB;  BesltHet.HT.  A  vawel Is  nibject  to 
Df  a  <ioantiT  It  Tlalti;  T  mcb.  Ul:  8  Id.  33>;  i» 
iCr.R.131.  mthouCaBjiacUlManitelarlsaic- 
n  the  hfgbuBS  <toes  not  exlat  In  tbe  Federal 
'utb  OTC.  Mat  t  Cart.  448:  nor  Id  tbe  courts  ot 
9Tk.Cw.MS.  SeetelDaa.MitSBUss.VM, 
— "-    ~i  o^nUcat.  It  rouM  bo  alleged  op  ' 

cutlon  at  her  vojiige,"  c 

784.  The  jurisdiction  of  a  criminal  B' 
1.  For  forcibly  and  without  lawful  authority  seizing 

and  confining  another,  or  inveigling  or  kidnapping  him, 
with  intent,  against  his  will,  to  cause  bim  to  be  secietly 
confined  or  imprisoned  in  this  State,  or  to  be  sent  out  o£ 
the  State,  or  from  one  county  to  another,  or  to  be  sold  as 
a  slave,  or  in  any  way  held  to  service;  or, 

3.  For  decoying,  taking,  or  enticing  away  a  child  un- 
der the  age  of  twelve  years,  with  Intent  to  detain  and  con- 
ceal it  from  its  parent,  guardian,  or  other  person  Laving 
the  lawful  charge  of  the  child ;  or. 

3.  For  Inveigliag,  enticing,  or  taking  away  an  unmar- 
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ried  female  of  previous  chaste  character,  under  the  age 
of  twenty-five  years,  for  the  purpose  of  prostitution;  or, 

4.  For  taking  away  any  female,  under  the  age  of  six- 
teen years,  from  her  father,  mother,  guardian,  or  other 
person  having  the  legal  charge  of  her  person,  without 
their  consent,  either  for  the  purpose  of  concubinage  or 
prostitution; 

— is  in  the  county  in  which  the  offense  is  committed, 
or  out  of  which  the  person  upon  whom  the  offense 
was  committed  may,  in  the  commission  of  the  offense, 
have  been  brought,  or  in  which  an  act  was  done  by  the 
defendant  in  instigating,  procuring,  promoting,  or  aiding 
in  the  commission  of  the  offense,  or  in  abetting  the  par- 
ties concerned  therein.    [In  effect  April  9th,  1880.] 

Subd.  1.    See  ante,  §  207. 

Subd,  2.    See  ante,  §§  266, 267,  278. 

JSubd.  3.    See  ante,  §§  266, 267, 278. 

785.  When  the  offense,  either  of  bigamy  or  Incest,  is 
committed  in  one  county  and  the  defendant  is  appre- 
hehded  in  another,  the  jurisdiction  is  in  cither  county. 

786.  When  property  taken  in  one  county  by  burglary, 
robbery,  larceny,  or  embezzlement,  has  been  brought  into 
another,  the  jurisdiction  of  the  offense  is  in  either  county. 
But  if  at  any  time  before  the  conviction  of  the  defendant 
in  the  latter,  he  is  indicted  in  the  former  county,  the  sher- 
iff of  the  latter  county  must,  upon  demand,  deliver  him  to 

the  sheriff  of  the  former. 

Property  brought  into  another  connty.^Tliis  section  authorizes  a 
trial  In  the  county  to  which  the  property  is  brought,  wheu  the  prop- 
erty *'  has  been  taken  by  larceny "  in  another  county— 6  Pac.  C.  L. 
J.  661 ;  but  it  cannot  be  said  that  a  thief  commits  a  new  larceny  in 
every  county  through  which  he  passes  with  the  stolen  property— 6 
id.  561.  Whenever  an  oifense  is  begun  in  one  county  and  completed 
in  another,  the  venue  may  be  laid  in  either;  so,  larceny  Is  punishable 
in  any  county  in  which  the  goods  are  brought-40  Cal.  648;  43  111.  397 


iMian,  jw,  11  mica,  osy;  i  kjoiu.mi;  «(  jn.is9.oa;  o  jnev.  zuo;  so,  ns  lo 
embezzlement-61  Barb.  226:  U  Wend.  129;  40  Ala.  44;  3  Stewt.  123;  4 
Kan.  68;  1  Har.  &  J.  340;  12  Mo.  453;  35  Mo.  229;  2  Deolson,  298;  Buss. 
<£;  B.  C.  C.  66;  3  Bos.  &  P.  596;  but  see  100  Mass.  1 ;  but  mere  reception 
of  the  property  does  not  givo  jurisdiction- 61  Cal.  37P.  without  proof 
of  the  asportation— 22  Minn .  76.  The  rule  is  otherwise  at  common  law 
—14  Cox  C.  C.  22.    See  6  Gray,  434 ;  9  Wend.  505. 
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787.  The  jurisdiction  of  a  criminal  action  for  escaping 
from  prison  is  in  any  county  of  the  State.  In  effect  April 
9th,  1880.] 

788.  The  jurisdiction  of  a  criminal  action  for  treason, 
when  the  overt  act  is  committed  out  of  the  State,  is  in 
any  county  of  the  State.    [In  effect  April  9th,  1880.] 

789.  The  jurisdiction  of  a  criminal  action  for  stealing 
in  any  other  State  the  property  of  another,  or  receiving  it, 
knowing  it  to  have  been  stolen,  and  bringing  the  same 
into  this  State,  is  in  any  county  into  or  through  which 
such  stolen  property  has  been  brought.  [In  effect  April 
9th,  1880.] 

Larceny  in  other  State.— As  between  the  several  States,  jorisdlc* 
tion  exists  at  common  law  in  the  State  into  which  the  stolen  property 
is  brought— 1  Mass.  116;  3  Stewt.  123;  2  Mass.  14;  9  Gray, 7: 1  Duval.  153; 
1  Hayw.  100:  1  Har.  ^k  J.  340;  3  Conn.  186;  24  Mich.  IM;  36  Miss.  6»3;  26 
ni.  173;  35  Mo.  229;  9  Nev.  48;  14 Iowa,  479;  2  Oreg.  115;  11  Ohio,  435:  24 
Ohio  St.  166.  And  in  some  States  it  is  held  not  to  exist  without  a  stat- 
ute-5Binn.619;  14  La.  An.  278;  2  Johns.  477;  id.  479;  31  N.  J.  L.82;  1 
Neb.  11:  and  such  statutes  are  constitutional— 4  Humph.  461 ;  ISInd. 
878;  67  Mo.  59;  but  see  49  id.  181;  3  Orey,  434.  See  ante,  §  497,  and 
notes. 

790.  The  jurisdiction  of  a  criminal  action  for  murder 

or  manslaughter,  when  the  injury  which  caused  the  deatli 

was  inflicted  in  one  county,  and  the  party  injured  dies  in 

another  county  or  out  of  the  State,  is  in  the  county  where 

the  injury  was  inflicted.    [In  effect  April  9th,  1880.] 

Consummation  out  of  State.— Where  a  person  assaulted  In  one 
State  went  to  another  State  and  died  there,  the  charge  is  not  cc«ni2- 
able  in  the  courts  of  the  latter  State— 3  Dutch,  499;  see  7  Mich.  161. 

791.  In  the  case  of  an  accessory  in  the  commission  of 
a  public  offense,  the  jurisdiction  is  in  the  county  where 
the  offense  of  the  accessory  was  committed,  notwithstand- 
ing the  principal  offense  was  committed  in  another 
county. 

The  act  of  Oongress  punishing  for  murder  does  not  embrace  an 
accessory  before  the  fact— Hemp.  481;  but  see  2  Blatchf.  207.  A  per- 
son who,  out  of  the  State,  becomes  an  accessory  before  the  fact  to  a  fel- 
ony committed  within  the  State,  cannot  be  punished  by  the  laws  of 
Indiana— 19  Ind.  421.    See  ante,  §§  31, 82,  and  notes. 

792.  The  jurisdiction  of  a  criminal  action  against  a 
principal  in  the  commission  of  a  public  offense,  when 
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such  principal  is  not  present  at  the  commission  of  the 
principal  offense,  is  in  the  same  county  it  'would  be  under 
this  Code  if  lie  were  so  present  and  aiding  and  abetting 
therein.    [In  effect  April  9th,  1880.] 

793.  When  an  act  charged  as  a  public  offense  is  within 
the  jurisdiction  of  another  State  or  country,  as  well  as  of 
this  State,  a  conviction  or  acquittal  thereof  in  the  former 
is  a  bar  to  the  prosecution  or  indictment  therefor  in  this 
State. 

Bar  to  prosecntion.— The  district  in  which  the  trial  is  had  must 
have  been  ascertained  before  the  commission  of  the  crime— 5  Blatchf . 
360.  Where  an  offense  Is  committed  against  two  sovereignties,  the 
first  one  prosecuting  absorbs  it— 97  U.  S.  309.   It  is  no  defense  that  the 

{•artles  were  wronginlly  arrested  in  one  State  and  taken  to  another— 21 
owa,  467 ;  see  5  Parker  Cr.  B.  M7. 

794.  When  an  offense  is  within  the  jurisdiction  of  two 
or  more  counties,  a  conviction  or  acquittal  thereof  in  one 
county  is  a  bar  to  a  prosecution  or  indictment  therefor  in 
another. 

Trial  as  a  bar.— A  trial  in  one  county  is  a  bar  to  a  trial  in  every 
other  county— 43  ni.  397 ;  39  Ala.  684 ;  7  Cold.  331. 

795.  The  jurisdiction  of  a  violation  of  sectious  four 
hundred  and  twelve,  four  hundred  and  thirteen,  and  four 
hundred  and  fourteen  of  the  Penal  Code,  or  a  conspiracy 
to  violate  either  of  said  sections,  is  in  any  county,  first,  in 
which  any  act  is  done  toward  the  commission  of  the  of- 
fense; or,  second,  into,  out  of,  or  through  which  the  of- 
fender passed  to  commit  the  offense;  or,  third,  where  the 
offender  is  arrested.    [Approved  March  7th,  1874.] 
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CHAPTER  n. 

OF  THE  TIME  OF  COMMENCING  CBTMTNAL  ACTIONS. 

S  799.  Prosecution  for  murder  may  be  commenced  at  any  time. 

§  800.  Limitation  of  three  years  in  all  other  felonies. 

§  801.  Limitation  of  one  year  in  misdemeanors. 

S  802.  Exception  when  defendant  is  out  of  the  State. 

S  803.  Indictment  found,  when  presented  and  filed. 

799.  There  is  no  limitation  of  time  within  which  a 
prosecution  for  murder  must  be  commenced.  It  may  be 
commenced  at  any  time  after  the  death  of  the  person 

killed. 

Statute  of  limitations  applies  to  offenses  perpetrated  before  its 
passage  as  well  as  to  subsequent  offenses -3  McLean,  89;  id.  469;  2 
Grancn,  342:  5  Cranch  G.  G.  73:  2  Pars.  Gas.  453;  and  to  common-law 
offenses— 1  Cranch  G.  0. 4&>;  2  Id.  60;  3  Id.  442;  contra,  24  Tex.  61:  but 
if  it  extends  the  time  for  finding  an  Indictment,  it  does  not  apply  to 

?revious  crimes-^W  N.  Y.  303;  67  id.  473;  55  id.  93;  id.  495;  id.  613;  49  N. 
'.  332;  47  Id.  566;  28  id.  400;  25  id.  406;  24  Id.  20;  6  id.  463:  49  Barb. 
181.  The  statute  begins  to  run  on  the  day  of  committing  tne  offense 
—26  Tex.  82.  In  bigamy,  it  runs  from  the  bigamous  marriage,  u  nless  the 
statutes  make  the  Crime  continuous— 81  Pa.  St  428;  32  Ark.  205.  Con- 
tinuous withholding  of  property  is  not  a  continuous  offense— 98  U.  S. 
450.  There  is  no  limitation  within  which  to  prosecute  for  murder— 44 
CaL99. 

800.  An  indictment  for  any  other  felony  than  murder 
must  be  found,  or  an  information  filed,  witEin  three  years 
after  its  commission.    [In  effect  April  9th,  1880.] 

See  12  Gal.  294;  44  id.  99. 

801.  An  indictment  for  any  misdemeanor  must  be 
found,  or  an  information  filed,  within  one  year  after  its 
commission.    [In  effect  April  9th,  1880.] 

802.  If,  when  the  offense  is  committed,  the  defendant 
is  out  of  the  State,  the  indictment  may  be  found  or  an  in- 
formation filed  within  the  term  herein  limited  after  his 
coming  within  the  State,  and  no  time  during  which  the 
defendant  is  not  an  inhabitant  of,  or  usually  resident 
within  this  State,  is  part  of  the  limitation.  [In  effect 
AprU  9th,  188ai 


803.  Aa  indictment  is  found  within  the  maaDing  of 
this  chapter,  when  it  is  presented  by  tbe  grand  jur;  iu 
open  court,  and  tbere  received  and  Rlei. 

Whan  csaHS  lo  ran.— After  commencement  of  lBg»l  prmeedlnira 
ttwatatate  reioBlDS  silent  till  Onal  Jndgmeal  on  tbe  nierlU—3  Bt«n». 
3HiS  Janes,  (N.Oiili  aiO-K;  3SAIa.43«i  luiddumlualol  ttiaactloa 
■loeauotrevlieli— laBoab,  lO.  Tbongb  Indlctmeni  rauat  be  found  to 
navent  tbs  bar  at  tbe  MMute.  wnteocA  onwl  not  be  vlcbln  tbe  llmlta- 
Gkm-lBraint.m. 
Twa.  comL-ST. 
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CHAPTER  111. 

THE  INFORMATION. 

§  606.  Gomplaiiit  defined. 

§  807.  Magistrate  defined. 

§  808.  Who  are  magistrates. 

S  809.  Filing  information. 

806.  The  complaint  is  the  allegation  in  writing  made 

to  a  court  or  magistrate  that  a  person  has  been  guilty  of 

some  designated  offense.    [In  effect  April  9th,  1880.] 

Prosecutions  in  Federal  courts.— The  limitation  in  the  Federal 
Constitation,  of  prosecutions  to  Indictments  by  the  grand  Jory, 
applies  to  Federal  prosecutions— 24  Ala.  672;  1  Rich.  85;  SO^Wis.  "uSi  8 
vt.  57.  See  Const.  U.  S.  Amdt.  art.  v.  But  crimes  against  the 
elective  franchise  can  be  prosecuted  by  information— see  jRev.  Stat. 
U.  S.  §  1022;  or  for  misdemeanors  which  do  not  preclude  the  person 
convicted  from  being  a  witness— 1  Gall.  3;  1  Gent.  L.  J.  205;  1  Sawy. 
701;  17  Wall.  496;  18  Id.  125.  See  13  WaU.  531;  3  Dili.  275;  15  Bank.  Beg. 
325.  As  for  violation  of  the  revenue  law— 2 1  Int.  Ke  v.  Rec.  148.  Severiqr 
of  punishment  does  not,  by  itself,  make  a  crime  infamous— 9  Cowen, 
707;  3  Watts  &  S.  338;  1  Moody  C.  G.  34. 

Prosecution  in  State  courts.— The  Code  authorizes  a  proceeding 
by  Information  only  when  a  defendant  has  been  examined  and  com« 
mltted— 6  Pac.  G.  L.  J.  526.  Where,  after  conviction  upon  information 
for  grand  larceny,  a  motion  in  arrest  of  judgment  was  made  on  the 
ground  that  the  court  had  no  jurisdiction  to  try  the  offense  without 
an  indictment,  hdd,  properly  denied— 6  Pac.  C.  L.  J.  819.  Where  an 
act  reduces  a  felony  to  a  misdemeanor  by  a  repeal,  notwithstanding 
such  repeal  a  prosecution  under  it  may  be  maintained  in  accordance 
with  §  329  of  the  Political  Code,  but  it  must  be  by  indictment  and  not 
by  information— 6  Pac.  G.  L.  J.  727. 

Extortion  in  office— Any  private  citizen  may  make  the  complaint 
against  an  ofAcer— 45  Gal.  2l6.  See  43  Gal.  229;  see  ante,  §  701.  The  pro- 
ceeding by  information  is  opposed  to  neither  the  Constitution  of  the 
Unitea  States  nor  of  this  State—  6  Pac.  C.  L.  J.  526. 

807.  A  magistrate  is  an  officer  having  power  to  issue 
a  warrant  for  the  arrest  of  a  person  charged  with  a  public 
offense. 

808.  The  following  persons  are  magistrates : 

1.  The  justices  of  the  Supreme  Court. 

2.  The  judges  of  the  Superior  Courts. 

3.  Justices  of  the  peace. 
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4.  Police  magistrates  in  towns  or  cities.     [In  effoct 
March  12th,  1880.] 
Subd.2.   See  51  Cal.  376. 
jSubd.  4.    See  39  Cal.  706. 

809.  When  a  defendant  has  heen  examined  and  com- 
mitted, as  provided  in  section  eight  hundred  and  seventy- 
two  of  this  Code,  it  shall  be  the  duty  of  the  district 
attorney,  within  thirty  days  thereafter,  to  file  in  the  Supe- 
rior Court  of  the  county  in  which  the  offense  is  triable,  an 
information  charging  the  defendant  with  such  offense. 
The  information  shall  be  in  the  name  of  the  People  of  the 
State  of  California,  and  subscribed  by  the  district  at- 
torney, and  shall  be  in  form  like  an  indictment  for  the 

same  offense.    [In  effect  April  9th,  1880.] 

The  information.— So  far  as  Its  structure  Is  concerned,  the  same 
rules  apply  as  in  case  of  an  indictment— ^8  Ala.  365;  30  La.  An.  557;  6 
Tex.  Cc.  App.  202;  id.  244;  Law  B.  2  Q.  B,  40.  The  same  certainty  is 
required  in  charging  offenses  as  in  an  indictment— 10  Ind.  404;  14  Id. 
425:  23  Id.  61 ;  35  id.  419;  51  Id.  Ill ;  and  it  must  contain  all  the  substan- 
tial requirements  of  an  indictment— 7  Ind.  654 ;  4  id.  577.  An  informa- 
tion will  lie,  at  common  law,  for  an  exhibition  which  tends  to  corrupt 
morals  or  shock  humanity— 3  Day,  103:  and  it  must  state  acts  of  In- 
decency or  immorality— id.  If  it  is  for  an  offense  created  by  stat- 
ute, it  is  sufflcient  if  it  is  in  the  language  of  the  statute— 14  Conn. 
487.  An  information  for  being  a  common  cheat  must  state  particular 
act»— 1  Chip.  (Yt.)  129.  If  it  be  for  a  first  offense,  it  need  not  allege  that 
it  is  for  a  first  offense— 9  Conn.  500.  If  for  additionalpunlshment,  it 
thould  aver  previous  convictions— 2  Met.  408.  It  is  sufficient  to  allege 
tnat  the  convict  had' been  discharged  by  a  pardon— 3  Met.  403;  but  see 
2  Id.  408.  It  need  not  allege  that  he  informs  under  his  ofQcial  oath— 
Brnyt.  132:  but  where  it  charged  that  he  verily  believed  defendant 
conunltted  the  offense,  it  was  iield  bad  on  motion  to  quash— 31  Ind. 
210.  The  prosecuting  attorney  is  alone  authorized  to  amend— 12  Conn. 
101;  29  id.  463;  38  N.  H.  314;  1  Dana,  595;  2  Ld.  Baym.  1472;  id.  1307. 
There  must  be  first  a  complaint  supported  by  oath,  showing  probable 
cansei  followed  by  arrest  and  examination,  and  a  filing  of  the  Informa- 
tion—1  Abb.  U.  S.  431;  1  Sawy.  701.  It  cannot  be  amended  by  adding 
charges— 1  Dana,  595;  and  objectiou  to  the  filing,  or  a  motion  to  quash, 
may  oe  made  in  case  of  variance  with  the  presentment— 2  Gratt.  555. 
They  mi^r  be  amended  by  the  court,  or  by  a  Judge  at  chambers— 38  N. 
H.  314. 
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CHAPTEE  IV. 

THB  WABBANT  OF  ABBBST. 

S  811.  Examination  of  the  prosecator  and  his  witnesses  upon  the  In* 
formation. 

S  812.   Depositions,  what  to  contain. 

§  813.   When  warrant  may  issue. 

S  814.   Vorm  of  warrant. 

S  815.  Name  or  description  of  the  defendant  in  the  warrant,  and 
statement  of  the  offense. 

S  816.   Warrant  to  be  directed  to  and  executed  by  peace  offtcer. 

S  817.   Who  are  peace  offtcers. 

S  818.   To  what  peace  officers  warrants  are  to  be  directed. 

S  819.   Same ;  and  when  and  how  executed  in  another  county. 

S  820.   Indorsement  on  warrant,  for  service  in  another  coun^. 

S  821.  Defendant  to  be  taken  before  the  magistrate  issuing  the  war- 
rant, etc. 

S  822.  Defendant  mrested  for  misdemeanor  in  another  county,  to  be 
admitted  to  bail. 

S  823.  Proceedings  on  taking  bail  from  the  defendant  In  such  cases. 

S  824.  When  bail  is  not  given.  When  magistrate  who  Issued  warrant 
cannot  act. 

S  825.   No  delay  in  taking  defendant  before  magistrate. 

S  826.  Proceedings  where  defendant  is  taken  before  another  magi8> 
trate. 

S  827.  Proceedings  for  offenses  triable  in  another  county. 

S  828.   Duty  of  offtcer. 

i  829.   Admission  to  bail. 

811.  When  an  information  is  laid  before  a  magistrate 
of  the  commission  of  a  public  offense,  triable  within 
the  county,  he  must  examine  on  oath  the  informant  or 
prosecutor,  and  any  witnesses  he  may  produce,  and  take 
their  depositions  in  writing,  and  cause  them  to  be  sub- 
scribed by  the  parties  making  them. 

Proceedings.— The  proceedings  are  regarded  as  continuous,  unless 
formally  adjourned— 29  Mich.  173.  An  information  not  supported  by 
oath  or  aflarmation  will  not  authorize  a  warrant  of  arrest— 1  Abb.  u. 
8. 431;  1  Gale  ^c  D.  454;  1 Q.  B.  889.    See  54  CaL  103. 
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812.  The  deposition  mast  set  forth  the  facts  stated  by 
the  prosecutor  and  his  witnesses,  tending  to  establish  the 
commission  of  the  offense  and  the  guilt  of  the  defend- 
ant. 

813.  If  the  magistrate  is  satisfied  therefrom  that  the 
offense  complained  of  has  been  committed,  and  that  there 
is  reasonable  ground  to  believe  that  the  defendant  has 
committed  it,  he  must  issue  a  warrant  of  arrest. 

814.  A  warrant  of  arrest  is  an  order  in  writing,  in  the 
name  of  the  people,  signed  by  a  magistrate,  commanding 
the  arrest  of  the  defendant,  and  may  be  substantially  in 
the  following  form: 

County  OP . 

Th&  People  of  the  State  of  California  to  any  sheriffs  con^ 
stablCt  marshal,  or  policeman  of  said  State,  or  of  the 
County  of ; 

Information  on  oath  having  been  this  day  laid  before 

me,  by  A.  B.,  that  the  crime  of (designating  it)  has 

been  committed,  and  accusing  C.  D.  thereof,  you  are 
therefore  commanded  forthwith  to  arrest  the  above  named 
C.  D.  and  bring  him  before  me  at  (naming  the  place),  or 
in  case  of  my  absence  or  inability  to  act,  before  the  near- 
est or  most  accessible  magistrate  in  this  county. 

Bated  at ,  this day  of ,  eighteen . 

Before  whom  to  be  taken.— In  case  of  he  absence  or  disability  to 
act  of  the  Judtico  issuing  the  -warrant,  t\v)  prisoner  shall  be  taken  be- 
fore another  magistrate,  and  a  directio  i  to  that  effect  must  be  inserted 
in  the  warrant— 1!)  Cal.  134;  54  id.  103.  The  law  of  the  State  governa 
as  to  its  iegallty-2  Watts,  Itid. 

815.  The  warrant  must  rpecify  the  name  of  the  de- 
fendant, or,  if  it  is  unknown  to  the  magistrate,  the  d&> 
f  endant  may  be  designated  therein  by  any  name.  It  must 
also  state  the  time  of  issuing  it,  and  the  county,  city,  or 
town  where  it  is  issued,  and  be  signed  by  the  magistrate, 
with  his  name  of  office. 

Validity  of.— It  is  invalid  if  iWoes  not  state  the  specific  offense— 1 


Parker  Cr.  B.  104;  8  Jur.  1071 ;  1  W.  Bl.  555;  2  Term  Sep.  18;  tf  id.  178; 
9  East,  358;  or  if  it  fall  to  specify  the  defendant's  name— 10  Allen,    " 
1  W.  Bl.  556;  or  if  it  omits  the  chxistlan  name—  1  Moody  C.  C.  281. 
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816.  The  warrant  must  be  directed  to  and  executed  by 
a  peace  officer. 

To  whom  directed— 19  Wis.  300;  7  Car.  &  P.  245.  The  offlcerinay  be 
described  by  name  of  his  offlce~l  Bam.  &  G.  288;  2  Dowl.  &  B.  44. 

817.  A  peace  officer  is  a  sheriff  of  a  county,  or  a  con- 
stable, marshal,  or  policeman  of  a  township,  city  or  town. 

818.  If  a  warrant  is  Issued  by  a  justice  of  the  Supreme 
Court,  or  judge  of  a  Superior  Court,  it  may  be  directed 
generally  to  any  sheriff,  constable,  marshal,  or  policeman 
in  the  State,  and  may  be  executed  by  any  of  those  officers 
to  whom  it  may  be  delivered.    [In  effect  April  12th,  1880.] 

See  54  Cal.  i03. 

819.  If  it  is  issued  by  any  other  magistrate,  it  may  be 
directed  generally  to  any  sheriff,  constable,  marshal,  or 
policeman  in  the  county  in  which  it  is  issued,  and  may  be 
executed  in  that  county;  or,  if  the  defendant  is  in  another 
county,  it  may  be  executed  therein  upon  the  written  di- 
rection of  a  magistrate  of  that  county,  indorsed  upon  the 
warrant,  signed  by  him,  with  his  name  of  office,  and  dated 
at  the  county,  city,  or  town  where  it  is  made,  to  the  fol- 
lowing effect:  "This  warrant  may  be  executed  in  the 
county  of **  (naming  the  county). 

See  54  Cal.  103. 

820.  The  indorsement  mentioned  in  the  last  section 
cannot,  however,  be  made  unless  the  warrant  of  arreAt  be 
accompanied  with  a  certificate  of  the  clerk  of  the  county 
where  such  warrant  was  issued,  under  the  seal  of  the  Su- 
perior Court  thereof,  as  to  the  official  character  of  the 
magistrate,  or,  unless  upon  the  oath  of  a  credible  witness, 
in  writing,  indorsed  on  or  annexed  to  the  warrant,  prov- 
ing the  handwriting  of  the  magistrate  by  whom  it  was 
issued.  Upon  such  proof,  the  magistrate  indorsing  the 
warrant  is  exempted  from  liability  to  a  civil  or  criminal 
action,  though  it  afterwards  appear  that  the  warrant  was 
illegally  or  improperly  issued.    [In  effect  April  12th,  1880.] 

821.  If  the  offense  charged  is  a  felony,  the  officer 
making  the  arrest  must  take  the  defendant  before  the 
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magiBtrate  who  issued  the  warrant,  or  some  other  magis- 
trate of  the  same  county,  as  provided  in  section  eight 
hundred  and  twenty-four. 

One  arrested  for  a  felony,  to  procure  bail,mnst  be  taken  before  the 
magistrate  who  issaed  the  warrant,  or  some  other  magistrate,  in  the 
same  county^54  Gal.  103. 

822.  If  the  offense  charged  is  a  misdemeanor,  and  the 
defendant  is  arrested  in  another  county,  the  officer  must, 
upon  being  required  by  the  defendant,  take  him  before  a 
magistrate  in  that  county,  who  must  admit  the  defendant 

to  bail,  and  take  bail  from  him  accordingly. 

See  54  Cal.  103.  In  fixing  the  amount  of  bail ,  the  sole  purpose  should 
be  to  cause  the  appearance  of  accused  to  answer  the  charge— 54  Cal.  75. 
Admission  to  bail,  in  all  but  capital  cases,  U  a  right  of  accused— 19  CaL 
541.    See  Const.  Prov.  ante,  page  15. 

823.  On  taking  the  bail,  the  magistrate  must  certify 
that  fact  on  the  warrant,  and  deliver  the  warrant  and  un- 
dertaking of  bail  to  the  officer  having  charge  of  the  de- 
fendant. The  officer  must  then  discharge  the  defendant 
from  arrest,  and  must,  without  delay,  deliver  the  warrant 
and  undertaking  to  the  clerk  of  the  court  at  which  the  de- 
fendant is  required  to  appear. 

824.  If,  on  the  admission  of  the  defendant  to  bsKl,  the 
bail  is  not  forthwith  given,  the  officer  must  take  the  de- 
fendant before  the  magistrate  who  issued  the  warrant,  or, 
in  case  of  his  absence  or  inability  to  act,  before  the  near- 
est or  most  accessible  magistrate  in  the  same  county,  and 
must  at  the  same  time  deliver  to  the  magistrate  the  war- 
rant with  his  return  thereon  indorsed  and  subscribed  by 

him. 
See  54  Cal.  103. 

825.  The  defendant  must  in  all  cases  be  taken  before 
the  magistrate  without  unnecessary  delay,  and  any  at- 
torney-at-law  entitled  to  practice  in  courts  of  record  of 
California,  may,  at  the  request  of  the  prisoner  after  such 
arrest,  visit  the  person  so  arrested.  [In.  effect  April  9th, 
1880.] 

826.  If  the  defendant  is  brought  before  a  magistrate 
other  than  the  one  who  issued  the  warrant,  the  depositions 
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on  -which  the  warrant  was  granted  must  be  sent  to  that 
magistrate,  or,  if  they  cannot  be  procured,  the  prosecutor 
and  his  witnesses  must  be  summoned  to  give  their  testi- 
mony anew. 

Rights  of  prisoner.— The  only  rights  that  he  can  exact  are,  that  the 
affidavits  shall  be  transmitted,  or  that  the  prosecutor  and  his  wit- 
nesses be  summoned  to  testify  anew— 19  CaL  135. 

827.  When  an  information  is  laid  before  a  magistrate 
of  the  commission  of  a  public  offense  triable  in  another 
county  of  the  State,  but  showing  that  the  defendant  is  in 
the  county  where  the  information  is  laid,  the  same  pro- 
ceedings must  be  had  as  prescribed  in  this  chapter,  ex- 
cept that  the  warrant  must  require  the  defendant  to  be 
taken  before  the  nearest  or  most  accessible  magistrate  of 
the  county  in  which  the  offense  is  triable,  and  the  depo- 
sitions of  the  informant  or  prosecutor,  and  of  the  wit- 
nesses who  may  have  been  produced,  must  be  delivered 
by  the  magistrate  to  the  officer  to  whom  the  warrant  is 
delivered. 

828.  The  officer  who  executes  the  warrant  must  take 
the  defendant  before  the  nearest  or  most  accessible  mag- 
istrate of  the  county  in  which  the  offense  is  triable,  and 
must  deliver  to  him  the  depositions  and  the  warrant,  with 
his  return  indorsed  thereon,  and  the  magistrate  must  then 
proceed  in  the  same  manner  as  upon  a  warrant  issued  by 
himself. 

829.  If  the  offense  charged  in  the  warrant  issued  pur- 
suant to  section  eight  hundred  and  twenty-seven  is  a 
misdemeanor,  the  officer  must,  upon  being  required  by 
the  defendant,  take  him  before  a  magistrate  of  the 
county  in  which  the  warrant  was  issued,  who  must  ad- 
mit the  defendant  to  bail,  and  immediately  transmit  the 
warrant,  depositions,  and  undertaking,  to  the  clerk  of 
the  court  in  which  the  defendant  is  required  to  appear. 

To  procure  bail,  the  prisoner  must  be  taken  before  the  magistrate 
who  issued  the  warrant,  or  some  other  magistrate  of  the  same  county 
—64  Cal.  103.    See  ante,  §  822,  note. 
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a  new  warrant -30  Barb.  300,  disapprovlnflr  6  HOI,  349;  but  an  officer 
may  re-arrest  a  person  after  voluntarily  releasing  him— 9  Het.  259. 

835.  An  arrest  is  made  by  an  actual  restraint  of  the 
person  of  the  defendant,  or  by  his  submission  to  the  cus- 
tody of  an  officer.  The  defendant  must  not  be  subjected 
to  any  more  restraint  than  is  necessary  for  his  arrest  and 
detention. 

Arrest,  how  made.— No'mannal  toucbing  is  necessary— 18  Ga.  392; 
it  is  snfficient  if  the  party  be  within  the  power  of  the  officer  and  sab- 
mi  ts  to  the  arrest— I  Wend.  215:  20  Ga.  371;  18  N.  H.  198;  1  Car.  &  P. 
IS&i  Hoody  &  M.  244;  contra,  2  K.  H.  318;  Harp.  (S.  G.)  453;  Bald.  239; 
3  Har.  (Del. )  416 ;  i  d.  iS68.  It  is  the  duty  of  the  party  to  submit— 4  Allen, 
N.  B.  440.  To  inform  defendant  that  he  Is  arrested,  and  to  lock  the 
door,  is  sufficient— Cas.  t.  Hardw.  284;  or  to  inform  him,  and  touch 
him  only  with  the  finger— 1  Salk.  79. 

836.  A  peace  officer  may  make  an  arrest  in  obedience 
to  a  warrant  delivered  to  him,  or  may,  without  a  warrant, 
arrest  a  person — 

1.  For  a  public  offense  committed  or  attempted  in  his 
presence. 

2.  When  a  person  arrested  has  committed  a  felony,  al- 
though not  in  his  presence. 

3.  When  a  felony  has  in  fact  been  conmiitted,  and  he 
has  reasonable  cause  for  believing  the  person  arrested  to 
have' committed  it. 

4.  On  a  charge  made,  upon  a  reasonable  cause,  of  the 
commission  of  a  felony  by  the  party  arrested. 

5.  At  night,  when  there  is  reasonable  cause  to  believe 
that  he  has  committed  a  felony. 

Sitbd.  1.  Offenses  committed  in  presence  of  officer— 5  Hiar.  (Del.) 
605;  19  Ohio  St. 248;  2Uill,(S.C.)619;  8Serg.&B.47;  71111.73;  17  How. 
Pr.  lOU;  3  Wend.  384;  9  Car.  &  P.  474;  5  El.  &  B.  188;  or  eyen  after,  if 
danger  has  not  ceased— 7  Cox  C.  C.  389 ;  and  see  71  IlL  78;  limited,  36  N. 
H.  246. 

Subd.2.  For  felony— 12  Cush.  246;  id.  615;  71  m.  78;  Gald.  291;  1 
Lead.  0.  C.  195;  and  such  misdemeanors  as  cannot  be  stopped  or  re- 
dressed  without  immediate  arrest— 3  Post.  &  F.  859;  4  id.  ISS;  but  for 
cruelty  to  animals,  he  cannot  arrest  without  a  warrant— 5  liSms.  84;  2 

Daly,  220. 

Subd.  3.    Probable  cause.— An  officer  may  arrest  on  probable 

St>UDd  of  suspicion,  and  without  a  warrant— 30  Ga.  430;  14  Gray,  65;  6 
nmph.  53;  1  Moody  C.  C.  634;  see  46  Ga.  86;  and  to  Justly  him,  it 
will  not  be  necessary  to  establish  the  guilt  of  the  party— 49  lad.  56;  1 
Am.  Cr.  B.  6Q;  .so,  of  a  constable— 1  Wheel.  C.  C.  137.  A  constable  may 
arrest  on  reasonable  cause  of  suspicion,  or  for  breach  of  peace  in  his 
presence— 67  Pa.  St.  30 :  8  Serg.  &  B.  47.  So,  a  peace  officer,  for  reason- 
able cause,  may  arrest  for  felony— 49  Ind.  56;  6  Humph.  53;  5  Cush.  281. 
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fie  cannot  arrest  for  a  crime  proved  or  suspected,  anlea  it  be  a  f elonj 
—13  Cosh.  246;  id.  615.    Con/ra,  5  Ear.  (BeLj  505. 

Subd.  4.  On  charge  of  felony.— A  peace  officer,  on  reasonable  cause, 
on  a  charge  of  felony,  can  arrest  -without  a  warrant,  but  a  private  per- 
son cannot— 1  Doug.  359;  1  Lead.  C.  0. 194:  but  be  is  not  bound  to  ar- 
rest merely  on  representations  that  he  is  a  thief-^  City  H.  Bee.  4. 
Mere  manner,  In  a  man  accused  of  crime,  is  not  probable  cause— 37 
Mich.  299.  Befuaal  to  arrest— see  ante,-%  142.  Warrant  to  be  directed 
to,  and  executed  by,  officer— see  antCt  §  816.  Who  are  peace  officers— 
ante,  %  817.  To  what  to  be  directed— an^e,  §§  818, 819.  Duty  on  arrest— 
S849. 

837.  A  private  person  may  arrest  another— 

1.  For  a  public  offense  committed  or  attempted  in  his 
presence. 

2.  When  the  person  arrested  has  committed  a  felony, 
although  not  in  his  presence. 

3.  -  When  a  felony  has  been  in  fact  committed,  and  he 
has  reasonable  cause  for  believing  the  person  arrested  to 
have  committed  it. 

Subd.  1.  Private  penona.— It  is  the  duty  of  all  persons  to  use  all 
lawful  means  to  arrest  one  committing  a  breach  of  the  peace— 4  Gl^ 
H.  Bee.  Ill ;  or  an  affray— 1  Boot,  66;  but  he  is  not  justified  without  a 
warrant,  unless  the  affray  Is  still  continuing,  or  there  is  reasonable 
ground  to  apprehend  Its  renewal— 10  Clark  &  F.  28;  8.  0. 1  Lead.  C.  C. 
177.  But  a  private  person  cannot,  of  his  own  authority,  after  an  affray 
or  breach  of  the  peace— 11  Johns.  486.  For  misdemeanors,  after  their 
commission,  an  arrest  can  only  be  made  on  a  warrant— 3  Parker  Cr.  B. 
249. 

Subd.  2.  Pot  felony.— A  private  person  may  arrest,  without  war- 
rant, one  who  has  committed  a  f  elony— 1  Wheel.  C.  C.  101 ;  3  Wend. 
350;  11  Johns.  486;  3  Parker  Cr.  B.  249;  17  How.  Pr.  100;  12  Ga.  318;  or, 
on  suspicion,  with  good  reason,  where  a  crime  has  been  actually  com- 
mitted—40  N.  Y.  463;  3  Wend.  350;  but  it  must  bo  a  felonywhich  may 
be  tried  in  the  State-^1  Barb.  91 ;  as  for  an  escape— 48  N.  u.  377. 

Subd.  3.  Reaaonable  cause— see  40  N.  Y.  463;  3  Wend.  350.  May 
arrest  on  probable  cause— 32  N.  J.  L.  70;  3  Wend.  a.'iO;  8  Serg.  &  B.  47; 
6  Blnn.  316;  66  Ind.  464;  2  Dev.  58;  3  Jones,  fN.  C.)  434;  butto  Justify, 
an  offense  must  be  in  fact  committed— 40  N.  Y.  453;  61  Pa.  St.  352;  54 
Barb.  490;  2  Selw.  N.  P.  948. 

838.  A  magistrate  may  orally,  order  a  peace  officer  or 
private  person  to  arrest  any  one  committing  or  attempt- 
ing to  commit  a  p^blic  offense  in  the  presence  of  such 
magistrate. 

Ma^strate  may,  on  his  own  view,  and  without  a  warrant,  arrest  a 
party  lor  a  breach  of  the  peace— 5  City  H.  Bee.  95. 

839.  Any  person  making  an  arrest  may  orally  sum- 
mon as  many  persons  as  he  deems  necessary  to  aid  him 
therein. 
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Duty  to  aid  oflSicen.  It  is  the  dnty  of  all  persons  to  use  fheir  exer- 
tions to  detect  and  punish  crime;  bat  the  law  imposes  no  obligation 
on  a  private  citizen,  unless  called  on  by  a  ministerial  officer— 12  Ohio, 
281. 

840.  If  the  offense  charged  is  a  felony,  the  arrest  may 
be  made  on  any  day,  and  at  any  time  of  the  day  or  night. 
If  it  is  a  misdemeanor,  the  arrest  cannot  be  made  at 
night,  unless  upon  the  direction  of  the  magistrate,  in- 
dorsed upon  the  warrant. 

841.  The  person  making  the  arrest  nrost  inform  the 
person  to  be  arrested  of  the  intention  to  arrest  him,  of 
the  cause  of  the  arrest,  and  the  authority  to  make  it,  ex- 
cept when  the  person  to  be  arrested  is  actually  engaged 
in  the  commission  of  or  an  attempt  to  commit  an  offense, 
or  is  pursued  immediately  after  its  commission,  or  after 

an  escape. 

Notice  of  arrest  most  be  glTen  expressly  or  by  implication— ^27  CaL 
572;  32  N.  Y.  909;  76  N.  C.  10;  9  Coke,  65;  1  Moody  C.  G.  207:  id.  SfX);  id. 
378.  So  a  private  person  arresting  another  must  notify  the  party  of 
his  purpose— (i5  N.  G.  327.  A  constable  showing  his  badge  or  staff  of 
ofOice  is  sufficient  intimation  of  his  authority— 32  N.  T.  609:  1  Moody  C. 
C.  334:  but  where  the  defendant Iluows  the  officer,  it  is  suf&clent notice 
—27  Gal.  575:  6  Gray,  350;  10  Mich.  169;  10  Wend.  614:  6  Har.  (Del.) 487; 
17  Oa.  194;  Cro.  Gar.  183.  Municipal  officers  are  under  the  protection 
of  the  law— 30  Oa.  426;  but  if  a  policeman  be  not  known,  resistance  is 
not  a  crime— 76  N.  G.  10:  7  Tex.  Gt.  App.  183.  He  should  make  kno?ni 
his  official  character— 2  Bill,  86.  When  a  narty  is  apprehended  in  the 
commission  of  an  offense,  notice  of  ofOciaTcluuracter  or  cause  of  arrest 
is  not  necessary- 27  GaL  672. 

842.  If  the  person  making  the  arrest  is  acting  nnder 
the  authority  of  a  warrant,  he  must  show  the  warrant,  if 
required. 

Mast  show  warrant— A  person  arrested  has  a  right  to  see  the  war- 
rant unless  he  first  resist— 10  Mich.  169;  6  Gray,  360;  42  Me.  884;  13 
Mass.  821:  1  Hayw.  471;  10  Wend.  614;  and  see  5  Har.  (Del.)  487:  19 
Ohio  St.  485;  and  if  the  officer  is  not  known  be  is  bound  to  shownLs 
authority- 2  Ired.  201:  1  Winst.  (N.  G.)  No.  1, 144.  Where  a  violent  as- 
sault is  made  upon  the  officer,  notice  is  not  required— 27  Gal.  692;  3 
Head.  127.  The  officer  is  not  bound  to  exhibit  his  warrant  before  se- 
curing his  piisoner— 6  Gray,  850;  30  Ga.  4.'6.  A  regular  officer  within 
his  district  Is  not  bound  to  show  his  process— 2  Hill,  86.  . 

843.  When  the  arrest  is  being  made  by  an  officer  under 
the  authority  of  a  warrant,  after  information  of  the  in- 
tention  to  make  the  arrest,  if  the  person  to  be  arrested 
either  flees  or  forcibly  resists,  the  officer  may  use  all  nec- 
essary means  to  effect  the  arrest. 
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Force  ma7  l>e  used.— Tbe  officer  must  make  the  arrest  with  as  little 
force  as  possible— 3  Har.  (Dei.)  568;  but  all  necessary  force  may  be 
used— 8  Wis.  132 ;  and  he  will  be  jnstifled  in  killing  to  prevent  an  escape 
after  the  actual  commission  of  a  felony— 5  Parker  Cr.  R.  234 ;  but  wan- 
ton exercise  of  lawful  power  may  be  resisted— 2  Houst.  605.  A  peace 
officer  may  arrest  one  neeing,  after  commission  of  a  felony,  without  a 
warrant— 27  Cal.  572;  or  after  an  escape— 48  N.  H.  377.  So  a  private 
person  may  arrest  another  on  the  authorization  of  an  officer,  If  both 
be  in  pursuit— 13  Mass.  321.  An  officer  has  a  right  to  call  in  his  aid  any 
andali  persons— 10  Johns.  85;  and  for  them  to  refuse  assistance  is  an 
indictable  offense- Law  Rep.  1 C.  C.  20.  They  must  be  actually  or  con- 
structively under  the  officer's  command— 2  Doug.  (Mich.)  1 ;  3  Ired.  20 ; 
7  £ng.  50;  7  Car.  &  P.  775.  All  pursuers  of  a  felon  are  protected  by 
law— €1  Pa.  St.  352;  6  Cold.  283;  1  East  P.  C.  298.  Fresh  pursuit  and 
immediate  pursuit  are  synonymous— 27  Cal.  572. 

844.  To  make  an  arrest,  a  private  person,  if  the  offense 
be  a  felony,  and  in  all  cases  a  peace  officer,  may  break 
open  the  door  or  window  of  the  house  in  which  the  per- 
son to  he  arrested  is,  or  in  which  they  have  reasonable 
grounds  for  believing  him  to  be,  after  having  demanded 
admittance  and  explained  the  purpose  for  which  admit- 
tance is  desired.  [Approved  March  30th,  in  effect  July 
Ist,  1874.] 

Breaking  into  honse.— Before  an  officer  with  a  warrant  may  break 
open  doors  to  execute  process,  he  must  first  demand  admittance  and 
be  refused— 10  Johns.  263;  1  N.  H.  346;  1  Root,  134;  id.  83;  2  Houst. 
(Del.)  585;  11  Oray,  194.  A  police  officer  may  enter  a  house  to  sup- 
press disorder-^  Bar.  (Del.)  491. 

845.  Any  person  who  has  lawfully  entered  a  house 
for  the  purpose  of  making  an  arrest  may  break  open  the 
door  or  window  thereof  if  detained  therein,  when  neces- 
sary for  the  purpose  of  liberating  himself,  and  an  officer 
•may  do  the  same,  when  necessary  for  the  purpose  of  lib- 
erating a  person  who,  acting  in  his  aid,  lawfully  entered 
for  the  purpose  of  making  an  arrest,  and  is  detained 
therein. 

846.  Any  person  making  an  arrest  may  take  from  the 
person  arrested  all  offensive  weapons  which  he  may  have 
about  his'peiBon,  and  must  deliver  them  to  the  magistrate 
before  Whom  he  is  taken. 

847.  A  private  person  who  has  arrested  another  for 
the  commission  of  a  public  offense  must,  without  un- 
necessary delay,  take  the  person  arrested  before  a  mag- 
istrate, or  deliver  him  to  a  peace  officer. 

Pev.  Code.— 98. 
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Duty  on  making  arrest.— On  arresting,  lie  may  take  the  prisoner 
to  tbe  county  Jail,  or  before  a  justice  of  the  peacO'-S  Seig.  &  B.  47; 
or  other  magistrate— 12  6a.  293, 318;  46  id.  86. 

848.  An  officer  making  an  arrest,  in  obedience  to  a 
warrant,  must  proceed  with  the  person  arrested  as  com- 
manded by  the  warrant,  or  as  provided  by  law. 

Duty  of  officer.— The  officer  must  follow  the  statute  as  to  the  magis- 
trate to  whom  the  party  is  to  be  delivered— 110  Mass.  319. 

849.  When  an  arrest  is  made  without  a  warrant  by  a 
peace  officer  or  private  person,  the  person  arrested  must, 
without  unnecessary  delay,  be  taken  before  the  nearest 
or  most  accessible  magistrate  in  the  county  in  which  the 
arrest  is  made,  and  an  information,  stating  the  charge 
against  the  person,  must  be  laid  before  such  magistrate. 

See  1  Wheel.  C.  C.  101 ;  3  Wend.  350.  The  pendency  of  one  informa- 
tion is  no  bar  to  the  presentation  of  another— 6  Fac.  C.  L.  J.  526. 

850.  A  justice  of  the  Supreme  Court,  or  a  judge  of  a 
Superior  Court,  may,  by  an  indorsement  under  his  hand 
upon  a  warrant  of  arrest,  authorize  the  service  .thereof  by 
telegraph,  and  thereafter  a  telegraphic  copy  of  such  war- 
rant may  be  sent  by  telegraph  to  one  or  more  peace  of- 
ficers ;  and  such  copy  is  as  effectual  in  the  hands  of  any 
officer,  and  he  must  proceed  in  the  same  manner  under  it, 
as  though  he  held  an  original  warrant  issued-by  the  mag- 
istrate making  the  indorsement.  [In  effect  April  12th, 
1880.  J 

Arrest  by  telegraph.— An  officer  arresting  for  felony  on  telegraphic 
or  other  dispatch,  without  a  warrant,  must  take  the  party  at  once 
before  some  examining  officer— 29  How.  Fr.  185;  and  there  must  be 
reasonable  diligence— id. 

851.  Every  officer  causing  telegraphic  copies  of  war- 
rants to  be  sent  must  certify  as  correct,  and  file  in  the 
telegraph  office  from  which  such  copies  are  sent,  a  copy 
of  the  warrant  and  indorsement  thereon,  and  must  returu 
the  original  with  a  statement  gf  his  action  thereunder. 
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CHAPTER  VL 

BETAKCNQ   AFTBB  AN  ESCAPE    OR  BBSCUE. 

S  854.   Hay  be  at  any  time  or  in  any  place  in  the  State. 

S  8&5.   May  break  open  door  or  window  if  admittance  refused. 

854.  If  a  person  arrested  escape  or  is  rescued,  the  per- 
son from  whose  custody  he  escaped  or  was  rescued,  may 
immediately  pursue  and  retake  him  at  any  time  and  in 

any  place  within  the  State. 
See  ante,  S  834,  note. 

855.  To  retake  the  person  escaping  or  rescued,  the 
person  pursuing  may  break  open  an  outer  or  inner  door  or 
window  of  a  dwelling-house,  if,  after  notice  of  his  inten- 
tion, he  is  refused  admittance. 

See  anie,  S  844. 
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CHAPTER  VJX 

EXAMINATION  OF  THE  CASE,  AND  DISCHASOE   OF  THE   DE- 
FENDANT,  OB  HOLDINCf   HIM  TO  ANSWER. 

§  8d8.  Magistrate  to  Inform  the  defendaat  of  tbe  charge,  and  hts 

right  to  counsel. 

S  859.  Time  to  send  and  sending  for  counsel. 

S  860.  Examination,  when  to  proceed. 

S  861.  When  to  be  completed.   Postponement. 

S  862.  On  postponement,  defendant  to  he  committed  or  disclwxged 

on  hail. 

S  863.  Form  of  commitment. 

§  864.  Depositions  to  be  read  on  examination  and  subpoenas  Issned. 

S  865.  Examination  of  witnesses  to  be  in  presence  of  defendant. 

S  866.  Examination  of  defendant's  witnesses. 

S  867.  Exclusion  and  separation  of  witnesses. 

§  868.  Who  may  be  present  at  the  examination. 

S  869.  Testimony,  how  taken  and  authenticated. 

S  870.  Deposition,  by  whom  and  how  kept. 

§  871.  Defendant,  when  and  how  discharged. 

§  872.  When  and  how  to  be  conmiitted. 

§  873.  Order  for  commitment. 

S  874.  Certificate  of  bail  being  taken.    [Bepealed.] 

§  875.  Order  for  bail  on  commitment. 

§  876.  Commitment,  how  made  and  to  whom  delivered. 

§  877.  Form  of  commitment. 

S  878.  Undertaking  of  witnesses  to  appear. 

§  879.  Security  for  the  appearance  of  witnesses. 

§  880.  Infants  and  married  women  may  be  required  to  give  security. 

§  881.  Witnesses  to  be  committed  on  refusal  to  give  security  for  their 

appearance. 

S  882.  Witness  unable  to  give  security  may  be  conditionaUy  examined. 

Not  applicable  to  prosecutor  or  accomplice. 

§  883.  Magistrate  to  return  depositions,  etc.,  to  the  court. 

858.  When  the  defendant  is  brought  before  the  mag^ 
istrate  upon  an  arrest,  either  with  or  without  warrant,  on 
a  charge  of  having  committed  a  public  offense,  the  magis- 
trate must  immediately  inform  him  of  the  charge  against 
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him,  and  of  his  right  to  the  aid  of  counsel  in  every  stage 
of  the  proceedings. 

The  change  mentioned  in  this  section  is  not  the  same  as  the  charge 
mentIoneainS917  of  this  Code— 44  Cal.  657.  A  justice  of  the  peace 
and  a  district  Judge  are  alike  constituted  mai^istrates— 39  Cal.  706.  A 
preliminary  examination  cannot  be  waived—^  Cal.  706.  The  right  to 
counsel  extends  only  to  those  In  custody— 55  Cal.  29S.  On  a  writ  of 
habeas  corpus,  the  court  may  exact  an  immediate  examination— S2  N. 
J.  L.  313. 
j 

i  859.    fie  must  also  allow  the  defendant  a  reasonable 

'  time  to  send  for  counsel,  and  postpone  the  examination 
ior  that  x>nrpose ;  and  must,  upon  the  request  of  the  de* 

I  f endant,  require  a  peace  ofScer  to  take  a  message  to  any 

I  counsel  in  the  township  or  city  the  defendant  may  name. 

i  The  officer  must,  without  delay  and  without  fee,  perform 

I  that  duty. 

I  See  65  Cal.  298. 

860.  If  the  defendant  requires  the  aid  of  counsel,  the 
magistrate  must,  immediately  after  the  appearance  of 

I  counsel,  or  if,  after  waiting  a  reasonable  time  therefor, 

i  none  appears,  proceed  to  examine  the  case. 

861.  The  examination  must  be  completed  at  one  ses- 
sion, unless  the  magistrate,  for  good  cause  shown  by  affi- 
davit, postpone  it.  The  postponement  cannot  be  for  more 
than  two  days  at  each  time,  nor  more  than  six  days  in 

all,  unless  by  consent  or  on  motion  of  the  defendant. 

Oontinnance.— A  person  arrested,  charged  with  a  crime  in  another 
State,  before  a  demand  for  his  surrender  has  been  made,  is  entitled 
to  his  disclLirge  if  a  postponement  Is  granted  longer  than  the  stat- 
utory time— 51  Cal.  288.  If  requisite,  the  hearing  may  be  adjourned 
from  day  to  day— 29  Mich.  173. 

862.  If  a  postponement  is  had,  the  magistrate  must 

commit  the  defendant  for  examination,  admit  him  to  bail 

or  discharge  him  from  custody  upon  the  deposit  of  money 

as  provided  in  this  Code,  as  security  for  his  appearance 

at  the  time  to  which  the  examination  is  postponed. 
See  19  Cal.  639;  ante,  S  822,  note. 

863.  The  commitment  for  examination  is  made  by  an 
indorsement,  signed  by  the  magistrate  on  the  warrant  of 
arrest,  to  the  following  effect:  "The  within  named  A.  B. 
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having  been  brought  before  me  under  this  warrant,  is 

committed  for  examination  to  the  sheriff  of ."    If 

the  sheriff  is  not  present,  the  defendant  may  be  commit- 
ted to  the  custody  of  a  peace  officer. 

864.  At  the  examination,  the  magistrate  must  first 
read  to  the  defendant  the  depositions  of  the  witnesses  ex- 
amined on  taking  the  information.  He  must  also  issue 
subpoenas,  subscribed  by  him,  for  witnesses  within  the 
State,  required  either  by  the  prosecution  or  the  defense. 

865.  The  witnesses  must  be  examined  in  the  presence 
of  the  defendant,  and  may  be  cross-examined  in  his  be- 
half. 

866.  When  the  examination  of  witnesses  on  the  part 
of  the  people  is  closed,  any  witnesses  the  defendant  may 
produce  must  be  sworn  and  examined. 

867.  While  a  witness  is  under  examination,  the  mag- 
istrate may  exclude  all  witnesses  who  have  not  been  ex- 
amined. He  may  also  cause  the  witnesses  to  be  kept 
separate,  and  to  be  prevented  from  conversing  with  eacb 
other  until  they  are  all  examined. 

Ezclusion  of  witnesses— 53  Cal.  491. 

868.  The  magistrate  must  also,  upon  the  request  of 
the  defendant,  exclude  from  the  examination  every  per- 
son except  his  clerk,  the  prosecutor  and  his  counsel,  the 
attorney-general,  the  district  attorney  of  the  county,  the 
defendant  and  his  counsel,  and  the  officer  having  the  de- 
fendant in  custody. 

See  ante,  §  867. 

869.  The  testimony  of  each  witness,  in  cases  of  homi- 
cide, must  be  reduced  to  writing,  as  a  deposition,  by  the 
magistrate,  or  under  his  direction;  and  in  other  cases 
upon  the  demand  of  the  prosecuting  attorney,  or  the  de- 
fendant, or  his  counsel.  The  magistrate  before  whom  the 
examination  is  had  may,  in  his  discretion,  order  the  tes- 
timony and  proceedings  to  be  taken  down  in  short-hand 
in  all  examinations  herein  mentioned,  and  for  that  pur- 
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jiose  he  may  appoint  a  short-hand  reporter.  The  deposi- 
tion or  testimony  of  the  witness  must  be  authenticated  in 
the  following  form : 

1.  It  must  state  the  name  of  the  witness,  his  place 
of  residence,  and  his  business  or  profession. 

2.  It  must  contain  the  questions  put  to  the  witness, 
and  his  answers  thereto,  each  answer  being  dis- 
tinctly read  to  him  as  it  is  taken  down,  and  being  cor- 
rected or  added  to  until  it  conforms  to  what  he  declares 
is  the  truth:  except  in  cases  where  the  testimony  is  taken 
down  in  short-hand,  the  answer  or  answers  of  the  witness 
need  not  be  read  to  him. 

3.  If  a  question  put  be  objected  to  on  either  side 
and  overruled,  or  the  witness  declines  answering  it,  that 
fact,  with  the  ground  on  which  the  question  was  over- 
ruled or  the  answer  declined,  must  be  stated. 

4.  The  deposition  must  be  signed  by  the  witness,  or  if 
he  refuses  to  sign  it,  his  reason  for  refusing  must  be 
stated  in  writing  as  he  gives  it :  except  in  cases  where  the 
deposition  is  taken  down  in  short-hand,  it  need  not  be 
signed  by  the  witness. 

5.  It  must  be  signed  and  certified  by  the  magistrate 
when  reduced  to  writing  by  him,  or  under  his  direction, 
and  when  taken  down  in  short-hand,  the  transcript  of  the 
reporter  appointed  as  aforesaid,  when  written  out  in  long- 
hand writing  and  certitied  as  being  a  correct  statement  of 
such  testimony  and  proceedings  in  the  case,  shall  be 
prima  facie  a  correct  statement  of  such  testimony  and 
proceedings.  The  reporter  shall,  within  ten  days  after 
the  close  of  such  examination,  (if  the  defendant  be  held 
to  answer  to  the  charge),  transcribe  into  long-hand  writing 
his  said  short-hand  notes,  and  certify  and  file  the  same 
with  the  county  clerk  of  the  county,  or  city  and  county, 
in  which  the  defendant  was  examined,  and  shall  in  all 
cases  file  his  original  notes  with  said  clerk.  [In  effect 
March  3rd,  1881.] 

Sec.  2.   The  reporter's  fees  shall  be  paid  out  of  the  treasury  of  the 
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county,  or  tbe  dtf  and  county,  on  the  certificate  of  the  commlttlnff 


A  deposition  not  certified  by  the  maffistr&te,  otlierwlse  than  by  a 
Jurat  in  the  ordinary  form,  is  inadmissible— 54  CaL  577.  The  cenifi- 
cate  most  set  forth  actual  compliance  with  all  the  reqoirements  of  the 
statate— «  CaL  559.  The  deposition  is  nottheonly  evidence  on  a  charge 
of  perjury,  bnt  parole  evidence  may  be  introduced  to  prove  what  was 
sworn  to  on  the  examination— 50  CaL  96.  If  the  magistrate  errone- 
ously excludes  a  question,  it  is  no  injury  if  the  testimony  was  imma- 
terial—60  CaL  139.  There  are  cases  in  which  a  magistrate  should  call 
witnesses  for  the  defense,  as  where  tbe  prosecution  calls  only  a  part 
of  tbe  witnesses— 3  Wash.  C.  C.  29:  or  where  a  party  tenders  a  license 
in  evidence— 5  Best  A  8. 645;  or  where  defendant  offers  testimony  to 
explain,  or  divert  from  himself  the  responsibility— 2  Car.  A  K.  845.  See 
poti,  S  882. 

870.  The  magistrate  or  his  clerk  mnst  keep  the  depo- 
sitions taken  on  the  information  or  on  the  examination, 
until  they  are  returned  to  the  proper  court;  and  must  not 
permit  them  to  be  examined  or  copied  by  any  person  ex- 
cept a  judge  of  a  court  having  jurisdiction  of  the  offense, 
or  authorized  to  issue  writs  of  habeas  corpus,  the  attorney- 
general,  district  attorney,  or  other  prosecuting  attorney, 
and  the  defendant  and  his  counsel. 

871.  If,  after  hearing  the  proofs,  it  appears  either  that 
no  public  offense  has  been  committed  or  that  there  is  not 
sufficient  cause  to  believe  the  defendant  guilty  of  a  pub- 
lic offense,  the  magistrate  must  order  the  defendant  to  be 
discharged,  by  an  indorsement  on  the  depositions  and 
statement,  signed  by  him,  to  the  following  effect :  "  There 
being  no  sufficient  cause  to  believe  the  within  named  A. 
B.  guilty  of  the  offense  within  mentioned,  I  order  him  to 

be  discharged." 

Order  of  discharge.— The  order  of  dischuge  shall  be  reduced  to 
writing— 19  Gal.  137.  The  omission  of  the  name  of  tbe  accused  is  not 
such  a  defect  as  will  entitle  him  to  a  discharge  on  habeas  corpus— 42 
Cal.  200;  51  id.  876:  35  id.  100.    The  mere  recommendation  of  a  grand 

Jury,  that  the  party  be  detained  to  answer  before  another  grana  Jury, 
B  not  of  itself  good  cause  for  detention— 42  CaL  200. 

872.  If,  however,  it  appears  from  the  examination 
that  a  public  offense  has  been  committed,  and  there  is 
sufficient  cause  to  believe  the  defendant  guilty  thereof, 
the  magistrate  must  make  or  indorse  on  the  deposition 
an  order,  signed  by  him,  to  the  following  effect:  "  It  ap- 
pearing to  me  that  the  offense  in  the  within  depositions 


333  EXAMINATION  OF  THE  CASE.  §§  873-5 

mentioned,  (or  any  offense,  according  to  tbe  fact,  stating 
generally  the  natore  thereof)  has  been  committed,  and 
that  there  is  sufficient  cause  to  believe  the  within  named 
A.  B.  guilty  thereof,  I  order  that  he  be  held  to  answer  to 
the  same,  and  committed  to  the  sheriff  of  the  county  of 
."    pii  effect  April  16th,  1880.] 

Comxnitment.— There  is  no  authority  in  the  Penal  Code  for  the 
waiver  of  examination— 6  Pac.  C.  L.  J.  S26.  The  Penal  Code  authorizes 
proceedings  by  information  only  when  defendant  has  been  examined 
and  committed— id.  In  Virginia,  in  cases  of  felony  a  preliminary 
examinati  on  is  not  necessary— 23  Gratt  919.  That  there  is  ff ood  cause 
for  detention  of  accused  must  be  left  to  the  discretion  of^tbe  court, 
which  cannot  be  reviewed  on  habeas  corpus— 42  Cal.  199:  19  Id.  137.  If 
the  magistrate  has  indorsed  his  order  of  discharge  on  the  depositions 
and  statement,  or  entered  it  in  his  docket,  commitments  may  be 
issued  until  the  object  of  the  order  has  been  accomplished— 19  Cal.  137. 
Probable  cause  is sufEicient— Burr's  Trial,  11,  15;  1  Crumr.  (Pitts.)  437. 
What  is  a  good  cause  must  be  determined  by  the  particular  circum- 
stances—42  Cal.  200.  If  it  appears  that  a  publlo  offense  has  been 
committed,  and  there  is  sufficient  cause  to  believe  defendant  is  guilty, 
an  order  must  be  indorsed  on  the  deposition  that  he  be  held  to 
answer— 49  Cal.  651.  It  is  not  necessary  that  tbe  binding  over  shall  be 
for  tbe  speciflc  charge,  if,  on  hearing,  the  offense  takes  another  shape 
—12  Kan.  172;  contra,  34  Mich.  286.  Holding  defendant  to  trial  is  only 
a  decision  that  there  is  a  probable  cause  that  he  should  be  tried— 35 
Me.  129;  2  Ben.  3.K;  id.  419:  17  Iowa,  336;  34  Mich.  286;  1  Bam.  A  G.  87. 
The  District  Court  has  Jurisdiction  to  make  an  order  holding  accused 
to  answer  a  criminal  charge— Al  Cal.  376.  The  Code  authorizes  a  pro- 
ceeding by  information  only  when  a  defendant  has  been  examined 
and  committed— 6  Pac.  G.  L.  J.  526.    See  ante,  S  809. 

873.  If  the  offense  is  not  bailable,  the  following  words 
must  be  added  to  the  indorsement:  "And  he  is  hereby 
committed  to  the  sheriff  of  the  county  of ." 

See  49  CaL  651. 

874.  Section  eight  hundred  and  seventy-four  of  said 
Code  is  hereby  repealed.    [In  effect  April  15th,  1880.] 

875.  If  the  offense  is  bailable,  and  the  defendant  is 
admitted  to  bail,  the  following  words  must  be  added  to 
the  order:  ''And  that  he  be  admitted  to  bail  in  the  sum  of 

dollars,  and  is  committed  to  the  sheriff  of  the  county 

of until  he  gives  such  bail."    [In  effect  April  15th, 

1880.] 

If  the  comxnitment  be  for  an  indefinite  or  unreasonable  time,  the 
warrant  Is  void— see  9  Wall.  13 ;  10  Bam.  ^b  C.  28;  1  Man.  A  G.  257.  See 
49  Cal.  651. 

Ezcestive  bail  Is  not  to  be  required- 37  Conn.  355.  See  Const. 
Prov.  ante,  page  15.  Ball  is  to  be  taken  in  all  but  capital  cases 
when,  if  the  proof  is  strong,  bail  will  be  refused— 2  Dall.  lM3;  8  Abb. 
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Pr.  N.  S.  27;  24  Ark.  275;  96  Ala.  300;  34  id.  270;  5  Cowen,  39:  10  Gray. 
282;  5  City  H.  Rec.  11;  1  Halst.  332;  28  HI.  494;  27  Ind.  87:  39  Miss.  715; 
20  N.  H.  160;  4  Parker  Cr.  B.  651;  25  Tex.  3d5;  id.  519;  31  Id.  566.  See 
Const.  FroTisions,  ante,  page  15.  The  test  to  be  adopted  is  the  prob- 
ability of  the  accused  appearini;  to  take  his  trial— 2  Ashm.  227l34  Ala. 
270;  5  Cowen,  39;  4  Parker  Cr.  B.  651 ;  2  Pitts.  362;  19  Wis.  676.  What  to 
one  is  oppressive  to  another  is  light,  and  of  this  the  court  is  to 
jndffe— 1  Cal.  9;  8  Barb.  I5S;  4  Parker  Cr.  B.  651;  4  Q.  B.  468.  The 
action  of  the  court,  unless  oppressive,  is  not  revisable  in  error— S 
Abb.  Pr.  N.  S.  27;  33  Ga.  192;  otherwise,  Where  there  is  a  constitutional 
right— 30  Miss.  673.  See  49  Cal.  651:  51  id.  376.  Under  proper  and 
peculiar  circumstances  danger  to  life  may  justify  release  ou  bail— 3 
Wash.  G.  C.  224;  10  Mod.  334;  1  Salk.  103;  1  Strange,  2.  See  Bail,  post, 
§1268. 

876.  If  the  magistrate  order  the  defendant  to  be  com- 
mitted, he  must  make  out  a  commitment,  signed  by  him, 
with  his  name  of  office,  and  deliver  it,  with  the  defendant, 
to  the  officer  to  whom  he  is  committed,  or,  if  that  officer 
is  not  present,  to  a  peace  officer,  who  must  deliver  the 
defendant  into  the  proper  custody,  together  with  the 

commitment. 
See  49  Cal.  651;  51  Cal.  376. 

877.  The  commitment  must  be  to  the  following  effect: 

County  of (as  the  case  may  be). 

The  People  of  the  State  of  California  to  the  Sheriff  of  the 
County  of : 

An  order  having  been  this  day  made  by  me,  that  A.  B. 
be  held  to  answer  upon  a  charge  of  (stating  briefly  the 
nature  of  the  offense,  and  giving  as  near  as  may  be  the 
time  when  and  the  place  where  the  same  was  committed), 
you  are  commanded  to  receive  him  into  your  custody  and 
detain  him  until  he  is  legally  discharged. 

Dated  this day  of ,  eighteen . 

A  oommitment  for  murder  must  state  the  name  of  the  person  mur^ 
dered,  but  the  omission  wUl  not  entitle  accused  to  a  oischarffe  on 
habeas  corpus— 42  Cal.  199;  and  for  rape,  on  whom  it  was  committed, 
and  the  use  of  violence— 19  Cal.  133.  If  it  appear  that  the  party  is 
guilty,  the  court  will  not  discharge  him  without  allowing  time  for  his 
ai  rest— 2  Cal.  144.  A  commitment  is  insufficient  if  it  fall  to  state  the 
name  of  the  party  murdered,  or  to  state  that  his  name  was  unknown— 
42  Cal.  199;  and  to  detain  him  till  legally  dIscharged-49  Cal.  651.  See 
ante,  §  876,  note. 

878  On  holding  the  defendant  to  answer,  the  magis- 
trate may  take  from  each  of  the  material  witnesses  ex- 
amined before  him  on  the  part  of  the  people  a  written  ■ 
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undertaking,  to  the  effect  that  he  will  appear  and  testify 
at  the  court  to  which  the  depositions  and  statements  are 
to  be  sent,  or  that  he  will  forfeit  the  sum  of  five  hundred 
dollars. 

879.  When  the  magistrate  or  a  judge  of  the  court  in 
which  the  action  is  pending  is  satisfied,  by  proof  on  oath, 
that  there  is  reason  to  believe  that  any  such  witness  will 
not  appear  and  testify  unless  security  is  required,  he  may 
order  the  witness  to  enter  into  a  written  undertaking, 
with  sureties,  in  such  sum  as  he  may  deem  proper,  for  his 
appearance  as  specified  in  the  preceding  section. 

See  ante»  IS  865, 869;  pott,  S  88S. 

880.  Infants  and  married  women,  who  are  material 
witness  against  the  defendant,  may  be  required  to  pro- 
cure sureties  for  their  appearance,  as  provided  in  the  last 
section. 

881.  If  a  witness,  required  to  enter  into  an  under- 
taking to  appear  and  testify,  either  with  or  without 
sureties,  refuses  compliance  with  the  order  for  that  pur- 
pose, the  magistrate  must  commit  him  to  prison  until  he 
complies  or  is  legally  discharged. 

882.  When,  however,  it  satisfactorily  appears  by  ex- 
amination, on  oath,  of  %he  witness,  or  any  other  person, 
that  the  witness  is  unable  to  procure  sureties,  he  may  be 
forthwith  conditionally  examined  on  behalf  of  the  people. 
Such  examination  must  be  by  question  and  answer,  in  the 
presence  of  the  defendant,  or  after  notice  to  him,  if  on 
bail,  and  conducted  in  the  same  manner  as  the  examina- 
tion before  a  committing  magistrate  is  required  by  this 
Code  to  be  conducted,  and  the  witness  thereupon  be  dis- 
charged ;  but  this  section  does  not  apply  to  an  accomplice 
in  the  commission  of  the  offense  charged.  [In  effect 
March  14th,  1878.] 

Deposition  of  witness  for  the  people  may  be  taken  where  he  la  on* 
able  to  procure  sureties— 49  Cftl.  88. 


r 
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883.  Wlien  a  magistrate  has  discharged  a  defendant, 
or  has  held  him  to  answer,  he  must  return,  without  delay, 
to  the  clerk  of  the  court  at  which  the  defendant  is  re- 
quired to  appear,  the  warrant,  if  any,  the  depositions, 
and  all  undertakings  of  bail,  or  for  the  appearance  of 
witnesses,  taken  by  him. 
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TITLE  IV. 

Of  FroceedingB  after  Conunitment  and  before 

Indictment. 

Chap.    I.    PrktiTmtwaby  Pbotisions,  §§  88^90. 

XL    Formation  of  thb  Grand  Jury,  §§  8M-910. 
TTT.    Powers  and  Dutibs  of   a  Grand    Jury, 

§§  915-28. 
lY.    Presentment  and   Progbedxnqs   thereon, 

§§  931-7. 
Pen.  Code.— 99. 


i 
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CHAPTER  I. 

PBBIiIMTNABY  PBOYISIONS. 

S  888.   Offenses,  how  prosecuted. 

S  889.   What  by  accusation  or  Information. 

S  890.   Indictments  and  accusations,  in  what  court  found. 

888.  All  public  offenses  triable  in  the  Superior  Courts 
must  be  prosecuted  by  indictment  or  information,  except 
as  provided  in  the  next  section.  [In  effect  April  9th,  1880.] 

Indictment.— Neither  the  Constitution  nor  the  Penal  Code  prohibits 

Srosecation,  by  indictment,  of  any  criminal  offense,  including  a  mis- 
emeanor— 53  Cal.  412.  Where  a  statute  crefttina;  a  felony  was  re* 
pealed,  a  felony,  committed  before  the  repeal,  could,  nevertheless,  be 
prosecuted  by  indictment— 6  Pac.  C.  L.  J.  727. 

889.  When  the  proceedings  are  had  for  the  removal 
of  district,  county,  municipal,  or  township  officers,  they 
may  be  commenced  by  an  accusation  or  information,  in 
writing,  as  provided  in  sections  seven  hundred  and  fifty- 
eight  and  seven  hundred  and  seventy-two.  • 

Information.— The  Code  authorizes  a  proceeding  by  informati(Hi, 
only  when  a  defendant  has  been  examined  and  committed— 6  Pac.  C. 
L.  J.  626. 

890.  All  accusations,  informations,  or  indictments 
against  district,  county,  municipal,  and  township  officers, 
must  be  found  or  filed  in  the  Superior  Court.  [In  effect 
April  12th,  1880.] 
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CHAPTER  n. 

FOSBKATIOK  OF  THE  ORAim  JURY. 

S  894.  "Who  may  cballenge  tiie  panel  or  an  Individual  juror. 

S  ^6.  Cause  of  diallenge  to  a  panel. 

S  896.  Cause  of  challenge  to  an  individual  grand  juror. 

§  897.  Manner  of  taking  and  trying  cliallenges. 

S  898.  Decision  upon  cliaUenges. 

§  899.  Effect  of  allowing  a  challenge  to  a  panel. 

S  900.  Effect  of  allowing  cliallenge  to  an  individual  juror. 

§  901.  Objections  can  only  be  taken  by  challenge. 

S  902.  Appointment  of  a  foreman. 

§  903.  Oath  of  foreman. 

§  904.  Oath  of  other  grand  jurors. 

S  905.  Charge  of  the  court. 

S  906.  Betlrement  of  the  grand  jury.  Discharge  of. 

S  907.  Special  grand  jury. 

§  908L  Order  for  special  grand  jury. 

$  909.  Order,  how  executed. 

S  910.  Special  grand  jury,  how  formed. 


The  people,  or  a  person  held  to  answer  a  charge 
for  a  public  offense,  may  challenge  the  panel  of  a  grand 
jury,  or  an  individual  juror. 

Bieht  of  challenge.— If  the  right  to  challenge  the  panel  of  the  grand 
jury  oe  denied,  the  indictment  is  void;  but  it  must  be  claimed  at  the 
time— 18  Cal.  93:  15  id.  331;  14  Id.  666.  See  as  to  formation  of  grand 
Jury— Code  of  Civ.  Proc. 

895.  A  challenge  to  the  panel  may  be  interposed  for 
one  or  more  of  the  following  causes  only : 

1.  That  the  requisite  number  of  ballots  was  not  drawn 
from  the  jury-box  of  the  county. 

2.  That  notice  of  the  drawing  of  the  grand  jury  was 
not  given. 

3.  That  the  drawing  was  not  had  in  the  presence  of  the 

officers  designated  by  law. 

Ohallenge  to  panel.— Irregularity  in  selecting  and  Impanneling 
must  be  objected  to  by  a  challenge  to  the  array— 45  Cal.  29;  10  Blatchf. 
21;  3  Wend.  314;  35aa.336;  45  Miss.  683;  24  id.  445;  50id.269;  12  Smedes 
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ft  M.  68;  7  Yerg.  271 ;  12  Tex.  252 ;  1  Tex.  Ct.  App.  1 ;  6  Tex.  99.  A  cbal- 
lenge  to  the  array  must  be  taken  before  the  general  Issne— 46  CaL  141; 
73  Pa.  St.  34;  30  Ohio  St.  542;  73  HI.  256;  25  Miss.  203;  45  id.  572;  60  Mo. 
91;  23  Minn.  104;  29  Ark.  165.  As  to  practice  in  North  Carolina— 73  N.  C. 
437;  in  New  York-64  N.  Y.  485;  saHow.  rr.280;  in  the  latter  State, 
challenge  to  the  array  is  not  permitted— 64  N.  Y.  483.  This  section  was 
intended  to  restrict  the  right  of  challenge  to  the  three  grounds  enu- 
merated—46  Gal.  148;  32  id.  68:  and  to  so  restrict  the  right  is  within  the 
power  of  the  Legislature— 46  id.  146.  An  objection  to  the  formation  of 
the  grand  iury  cannot  be  presented  in  the  court  below  on  motion  to 
set  aside  toe  indictment— 54  Cal.  65;  id.  37;  46  id.  141.  So,  if  the  court 
improperly  directs  the  coroner  to  serve  a  special  venire,  the  defend- 
ant cannot  challenge  the  panel  on  the  ground  that  he  is  not  qualified 
to  serve  it— 49  Cal.  178;  46  id.  154.  That  the  officers,  whose  duty  it  was 
to  select  the  jurors,  were  two  or  three  weeks  at  it,  or  that  one  was 
temporarily  absent,  is  no  ground  of  challenge— 6  Serg.  &  B.  395;  but 
strong  bias  on  the  part  of  persons  employed  to  draw  may  be  a  cause— 
5S.C.429. 

Ohallenge,  when  taken.— Challenges  to  the  panel,  if  defendant  has 
been  held  to  answer  before  that  time,  must  be  taken  before  the  grand 
jury  is  made  up  and  sworn— 14  Gal.  569;  15  id.  331;  id.  479;  28  id.  469;  18 
Id.  93.  See  23  Gal.  632.  But  if  he  has  already  been  held  to  answer  by 
the  grand  jury,  he  may  challenge  the  panel  on  his  arraignment— 14 
Cal.  569.  It  must  be  taken  before  the  general  issue— 46  Gal.  141 ;  29  Ark. 
165;  23  Minn.  104;  45  Miss.  572;  68  Mo.  91;  73  111.  256;  30  Ohio  St  542; 
73  i»a.  St.  34. 

896.  A  challenge  to  an  individual  grand  juror  may  be 
interposed  for  one  or  more -of  the  following  causes  only: 

1.  That  he  is  a  minor. 

2.  That  he  is  an  alien. 

3.  That  he  is  insane. 

4.  That  he  is  a  prosecutor  upon  a  charge  against  the 
defendant. 

5.  That  he  is  a  witness  on  the  part  of  the  prosecution, 
and  has  been  served  with  process  or  bound  by  an  under- 
taking as  such. 

6.  That  a  state  of  mind  exists  on  his  part  in  reference 
to  the  case,  or  to  either  party,  which  will  prevent  him 
from  acting  impartially  and  without  prejudice  to  the  sub- 
stantial rights  of  the  party  challenging;  but  no  person 
shall  be  disqualified  as  a  juror  by  reason  of  having  formed 
or  expressed  an  opinion  upon  the  matter  or  cause  to  be 
submitted  to  such  jury,  founded  upon  public  rumor, 
statements  in  public  journals,  or  common  notoriety,  pro- 
vided it  satisfactorily  appear  to  the  court,  upon  his 
declaration,  under  oath  or  otherwise,  that  he  can  and 
will,  notwithstanding  such  opinion,  act  impartially  and 


341  FORMATION  OF  GRAND  JURY.      §§  897-90O 

fairly  upon  the  matters  to  be  submitted  to  him.  [Ap- 
proved March  30th,  in  effect  July  1st,  1874.] 

Ohallenge  to  jnror.— A  Juror  may  be  challenged  for  disqualification 
—51  Ind.  14.  The  objection  must  be  made  before  indictment— see  2 
Browne,  (Pa.)  325;  before  tbe  jury  Is  sworn— 15  Cal.  S29;  32  id.  445;  see 
§895,  note;  before  it  is  received  by  the  court  and  filed- 9  Mass.  107;  ^ 
Pick.  563;  3  Wend.  814.  An  amieits  eurise  may  intervene  and  object— 9 
Mass.  107:  yet  generally  the  right  Is  limited  to  the  party  accused— 1 
Blackf.  318;  id.  3S0;  5  id.  75;  2  Doug.  (Mich.)  418;  »5  Oa.  336:  12  Mo.  404; 
4  Parker  Cr.  B.  222:  contra,  8  Mass.  286;  11  Ala.  57;  1  id.  655.  After  In- 
dictment, an  objection  that  a  Juror  was  an  alien  cannot  be  taken— 2 
Fort.  100 ;  but  it  may  be  taken  by  plea  in  abatement— 5  id.  484 ;  7  id.  167 ; 

11  Ala.  57;  40  lU.  268;  see  1  Dill.  485;  2  Ya.  Cas.  20:  53  Oa.  73;  1  Gratt. 
556;  17  Ohio,  222:  80  Ohio  St  642;  but  this  must  be  before  general  issue 
is  pleaded— 0  Ala.  10:  11  id.  57;  21  Ark.  198;  12  Fla.  562;  15  Me.  104;  36 
id.  128:  49  id.  538;  53  id.  328;  2  Barb.  427;  2Ashm.90;  5Gi'att.702;  2  Ired. 
101 ;  6  id.  98;  9  Ga.  58:  id.  210;  53  id.  73;  33  N.  H.  216:  74  N.  C.  316;  12  Vt. 
422:  24  Miss.  445;  25  Id.  728;  3  Parker  Cr.  R.  112:  7  Yerg.  271;  10  id.  527; 

12  Smedes  &  M.  68;  8  id.  587;  id.  599;  11  Tex.  261;  12  id.  252;  see  54  Ala. 
93 ;  12  Tex.  283 ;  64  N.  Y.  485.  That  a  juror  has  formed  or  expressed  an 
opinion  Is  a  good  ground  for  challenge— 32  Cal.  68;  3  Wend.  314;  5 
Crauch  C.  C.  457;  2  Browne,  (Pa.)  325;  7  Iowa,  287;  51  Me.  395;  but  see 
40  111.  268;  11  Ala.  57.  A  challenge  lies  for  personal  interest  in  conflict 
with  the  defendant— 8  Mass.  286;  see  1  Dill.  485;  82  Pa.  St.  306;  contra, 
2  Tyler,  473:  so,  a  conscientious  scruple  is  a  ground  of  challengo— 1 
Halst.  832;  5  id.  83;  2  Ind.  329;  2  Blackf.  477:  7  xerg.  271.  But  that  a 
Juror  belongs  to  an  association  whose  object  Is  to  detect  crime,  is  not 
a  ground  orchaUenge— 40  111.  268.  The  presumption  is,  that  the  court 
did  not  excuse  a  person  as  a  grand  Juror  without  legal  cause— 32  CaL 
45;  35  id.  48. 

JSubds.  5  and  6.    See  post,  SS 1072, 1073, 1074. 

897.  The  challenges  mentioned  in  the  last  three  sec- 
tions may  be  oral  or  in  writing,  and  must  be  tried  by  the 
court.    [Approved  March  30th,  in  effect  July  1st,  1874.] 

See  iHM^S  1078. 

898.  The  court  must  allow  or  disallow  the  challenge, 
and  the  clerk  must  enter  its  decisions  upon  the  minutes. 

Seei>o<^S  1083. 

899.  If  a  challenge  to  the  panel  is  allowed,  the  grand 
jury  are  prohibited  from  inquiring  into  the  charge  against 
the  defendant,  by  whom  the  challenge  was  interposed. 
If,  notwithstanding,  they  do  so,  and  iind  an  indictment 
against  him,  the  court  must  direct  it  to  be  set  aside. 

900.  If  a  challenge  to  an  individual  grand  juror  is 
allowed,  he  cannot  be  present  or  take  part  in  the  consid- 
eration of  the  charge  against  the  defendant  who  inter- 
posed the  challenge,  or  the  deliberations  of  the  grand 
jury  thereon.    The  grand  jury  most  inform  the  court  of  a 
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violation  of  this  section,  and  it  is  punishable  by  the  court 

as  a  contempt. 

Effect  of  challenge.— Where  soma  of  the  jurors  are  rejected,  the 
remaining  grand  Jurors,  if  of  the  requisite  number,  constitute  the 
grand  jury— 54  Cal.  39.  If  more  than  one  person  awaits  the  action  of 
the  grand  jury,  aud  the  jury  is  disqualified  from  acting  on  the  case  of 
one,  it  may  nevertheless  act  on  the  case  of  the  others  32  Cal.  68;  Mid. 
40.  An  indictment  is  not  vitiated  because  one  of  the  grand  jurors 
challenged  and  excluded  appears  in  court  when  the  indictment  Is  pre- 
sented—20  Cal.  146.  An  indictment  may  be  legally  found  by  thirteen 
out  of  the  sixteen  g^and  jurors  impanneled— 20  Cal.  146;  8  id.  435;  64  id. 
40.    Seei)o«/,§§  995, 1085. 

901.  A  person  held  to  answer  to  a  charge  for  a  public 
offense  can  take  advantage  of  any  objection  to  the  panel 
or  to  an  individual  grand  juror  in  no  other  mode  than  by 

challenge. 

This  section  applies  only  to  cases  where  defendant  is  held  to  answer 
—14  Cal.  569. 

902.  From  the  persons  summoned  to  serve  as  grand 
jurors  and  appearing,  the  court  must  appoint  a  foreman. 
The  court  must  also  appoint  a  foreman  when  the  person 
already  appointed  is  excused  or  discharged  before  the 

grand  jury  is  dismissed. 

Forem.an.— The  appointment  of  foreman  need  not  be  entered  on  the 
minutes  of  the  court  if  the  indictment  is  Indorsed  by  him,  and  re* 
turned  to  the  court— 6  Cal.  214. 

903.  The  following  oath  must  be  administered  to  the 
foreman  of  the  grand  jury:  "You,  as  foreman  of  the 
grand  jury,  will  diligently  inquire  into,  and  true  present- 
ment make,  of  all  public  offenses  against  the  people  of 
this  State,  committed  or  triable  within  this  county,  of 
which  you  shall  have  or  can  obtain  legal  evidence.  You 
will  keep  your  own  counsel,  and  that  of  your  fellows, 
and  of  the  government,  and  will  not,  except  when  re- 
quired in  the  due  course  of  judicial  proceedings,  disclose 
the  testimony  of  any  witness  examined  before  you,  nor 
anything  which  you  or  any  other  grand  juror  may  have 
said,  nor  the  manner  in  which  you  or  any  other  grand  ju- 
ror may  have  voted  on  any  matter  before  you.  You  will 
present  no  person  through  malice,  hatred,  or  ill-will,  nor 
leave  any  unpresented  through  fear,  favor,  or  affection, 
or  for  any  reward,  or  the  promise  or  hope  thereof;  but  in 
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all  your  presentments  you  will  present  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  according  to  the 
best  of  your  skill  and  understanding,  so  help  you  God." 

[Approved  March  30th,  in  effect  July  1st,  1874.] 

Oath  of  foreman.— The  usual  practice  is  to  swear  the  foreman  first, 
and  then  swear  the  others— 5  Eng.  607. 

904.  The  following  oath  must  be  immediately  there- 
upon administered  to  the  other  grand  jurors  present: 
"  The  same  oath  which  your  foreman  has  now  taken  be- 
fore you  on  his  part,  you  and  each  of  you  shall  well  and 

truly  observe  on  your  part,  so  help  you  God." 

Form  of  oath.— The  form  of  oath  to  the  grand  jurors  should  be  suh- 
Btantially  followed— 5  Eng.  607.  Where  one  was  not  present  when  the 
rest  were  sworn,  he  may  l)e  sworn  afterward— 11  Mass.  142;  and  see  5 
6a.  607. 

905.  The  grand  jury  being  impanneled  and  sworn, 
must  be  charged  by  the  court.  In  doing  so,  the  court 
must  give  them  such  information  as  it  may  deem  proper, 
or  as  is  required  by  law,  as  to  their  duties,  and  as  to  any 
charges  for  public  offenses  returned  to  the  court  or  likely 
to  come  before  the  grand  jury. 

906.  The  grand  jury  must  then  retire  to  a  private 
room,  and  inquire  into  the  offenses  cognizable  by  them. 
On  the  completion  of  the  business  before  them,  they  must 
be  discharged  by  the  court;  but,  whether  the  business  is 
completed  or  not,  they  are  discharged  by  the  final  ad- 
journment of  the  court. 

907.  If  an  offense  is  committed  during  the  sitting  of 
the  court,  after  the  discharge  of  the  grand  jury,  the  court 
may,  in  its  discretion,  direct  an  order  to  be  entered  that 
the  sheriff  summon  another  grand  jury. 

Offense  must  bo  committed  daring  the  sitting  of  the  court,  to 
authorize  a  special  grand  Jury— 54  Cal.  40.  It  is  competent  for  a  Judge 
after  commencement  of  the  session  to  order  a  special  grand  Jury  to  he 
summoned— 43  Cal.  445. 

908.  The  order  must  require  the  sheriff  to  summon 
sixteen  persons,  qualified  to  serve  as  grand  jurors,  to  ap- 
pear at  a  time  specified,  and  a  copy  thereof,  under  the 
seal  of  the  court,  must,  by  the  clerk,  be  delivered  to  the 
sheriff. 
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909.  The  sheriff  must  execute  the  order  and  return  it, 
with  a  list  of  names  of  the  persons  summoned. 

910.  At  the  time  appointed  the  list  must  be  called 
over,  and  the  names  of  those  in  attendance  be  written  by 
the  clerk  on  separate  ballots  and  put  into  a  box,  from 
which  a  grand  jury  must  be  drawn. 

Impanneling  a  special  grand  lury  in  accordance  with  SS  226  and  241 
of  the  Code  of  CIyA  Procedure  is  yalid  for  eyery  parpose--47  CaL  136. 
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CHAPTER  III. 

POWERS  AND  DUTIES  OF  A  OBAKD  JUBY. 

S  915.   Powers  of  grand  jury. 

S  916.   Presentment  defined. 

§  917.   Indictment  defined. 

S  918.   Foreman  may  administer  oaths. 

§  919.   Evidence  receivable  before  the  grand  Jury. 

§  920.    Grand  Jury  not  t)OQnd  to  hear  evidence  for  the  defendant 

S  921.   Degree  of  evidence  to  warrant  indictment. 

S  922.    Grand  Jurors  must  declare  their  knowledge  as  to  commlaslon 

of  public  offense. 
§  923.   Must  inquire  into  cases  of  persons  Imprisoned,  etc. 
S  924.   Entitled  to  access  to  public  prison,  etc. 
§  925.   When  and  from  whom  they  may  ask  advice,  and  who  may  be 

present  during  their  sessions. 
S  926.   Secrets  of  grand  Jury  to  be  kept,  except,  etc. 
S  927.    Grand  Juror  not  to  be  questioned  for  his  conduct,  except,  etc. 
S  928.   Duties  of  grand  Jury. 

915.  The  grand  jury  must  inquire  into  all  public  of- 
fenses committed  or  triable  within  the  county,  and  pre- 
sent them  to  the  court,  either  by  presentment  or  by  in- 
dictment. 

Powen  of  grand  jury.— The  grand  Jury  may  inquire  Into  all 
offenses  committed  within  the  county  not  barred  by  the  statute  of 
limitations— 14  Cal.  570.  They  may  act  on  present  offenses  of  public 
notoriety;  and  such  as  are  within  their  own  knowledge,  or  are  given 
in  charae  by  the  court,  or  by  the  district  attorney— 67  Va.  St.  30;  see  • 
Phila.  167 ;  76  Pa.  St.  319;  4  Parker  Cr.  R.  222.  It  is  their  duty  to  inquire 
Into  offenses  in  their  county,  whether  the  party  is  under  arrest  or  not 
—2  Ho.  120:  2  Parker  Gr.  B.  666;  82  Me.  40;  see  12  Mo.  404;  30  Id.  368;  t 
Granch  C.  0. 46;  4  id.  469.  ▲  grand  Jury  may  of  their  own  knowledge 
indict  a  person  committing  perjury  before  them— 30  Mo.  368. 

916.  A  presentment  is  an  informal  statement  in  writ- 
ing, by  the  grand  jury,  representing  to  the  court  that  a 
public  offense  has  been  committed  which  is  triable  in  the 
county,  and  that  there  is  reasonable  ground  for  believing 
that  a  particular  individual  named  or  described  therein 
has  committed  it. 
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Presentment.— A  presentment  found  not  on  the  knowledge  of  any 
of  the  grand  jary,  bat  upon  information  delivered  by  others  to  them, 
Bhouid  be  abated  on  plea  of  defendant— /S^ato  v.  Love,  4  Humph.  255; 
see  also  1  Hawks,  352. 

917.  An  indictment  is  an  accusation  in  writing,  pre- 
sented by  the  grand  jury  to  a  competent  court,  charging  a 
I>erson  with  a  public  offense. 

The  charge  mentioned  in  this  section  is  not  the  same  as  the  charge 
mentioned  in  §  858-44  Cal.  557. 

918.  The  foreman  may  administer  an  oath  to  any  wit- 
ness appeariug  before  the  grand  jury. 

Perjury  may  be  conunitted  In  proceedings  before  the  grand  Jury -31 
Cal.  563;  24 Ark.  591;  4Blackf.355;  2Cush.212:  8 Watts,  66;  2  Bob.  (Ya.) 
795;  16  Conn.  457;  3  Watts,  56;  1  Car.  &  K.  519.  See  2  Parker  Cr.  B. 
570.  The  wlcness  to  be  sworn^  so  that  if  his  evidence  is  false  he  may  be 
prosecuted  for  perjury— 16  Conn.  457;  2  Parker  Cr.  B.  570.  The  fore- 
man may  administer  the  oath— 50  Ga.  085 ;  77  id.  484.  See  56  Pa.  St.  169. 
Contra,  5  Cold.  26. 

919.  In  the  investigation  of  a  charge  for  the  purpose 
of  either  presentment  or  indictment,  the  grand  jury  can 
receive  no  other  evidence  than  such  as  is  given  by  wit- 
nesses produced  and  sworn  before  them,  or  furnished  by 
legal  documentary  evidence,  or  the  deposition  of  a  wit- 
ness in  the  cases  mentioned  in  the  third  subdivision  of 
section  six  hundred  and  eighty-six.  The  grand  jury  can 
receive  none  but  legal  evidence,  and  the  best  evidence  in 
degree,  to  the  exclusion  of  hearsay  or  secondary  evi- 
dence. 

Depositions  taken  before  a  magistrate  upon  examination  of  accused 
may  be  used  before  the  grand 
Uf y  before  the  i        '  " 
srrandjiurycan' 
Tex.  428. 

920.  The  grand  jury  is  not  bound  to  hear  evidence  for 
the  defendant;  but  it  is  their  duty  to  weigh  all  the  evi- 
dence submitted  to  them,  and  when  they  have  reason  to 
believe  that  other  evidence  within  their  reach  will  explain 
away  the  charge,  they  should  order  such  evidence  to  be 
produced,  and  for  that  purpose  may  require  the  district 
attorney  to  issue  process  for  the  witnesses. 

921.  The  grand  jury  ought  to  find  an  indictment  when 
all  the  evidence  before  them,  taken  together,  if  unex- 
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plained  or  uncontradicted,  would,  in  their  judgment,  war- 
rant a  conviction  by  a  trial  jury. 

Evidence  to  warrant  conviction.— If  all  the  evidence  before  them 
wouldnot  warrant  a  conviction,  they  ought  not  to  find  an  Indictment— 
19  Cal.  539.  The  ffrand  Jury  are  not  to  determine  the  degree  of  the 
ofTense— 34  CaL  211. 

922.  If  a  member  of  a  grand  jury  knows,  or  has  reason 
to  believe,  that  a  public  offense,  triable  within  the  coimty, 
has  been  committed,  he  must  declare  the  same  to  his  fel- 
low-jurors, who  must  thereupon  investigate  the  same. 

923.  The  grand  jury  must  inquire  into  the  case  of 
every  person  imprisoned  in  the  jail  of  the  county  on  a 
crimiual  charge  and  not  indicted;  into  the  condition  and 
management  of  the  public  prisons  within  the  county;  and 
into  the  willful  and  corrupt  misconduct  in  office  of  public 
officers  of  every  description  within  the  county. 

Dnty  to  inquire  into  cases  of  prisoners— 49  Cal.  651. 

924.  They  are  also  entitled  to  free  access,  at  all  rea- 
sonable times,  to  the  public  prisons,  and  to  the  examina- 
tion, without  charge,  of  all  public  records  within  the 
county. 

925.  The  grand  jury  may,  at  all  reasonable  times,  ask 
the  advice  of  the  court,  or  the  judge  thereof,  or  of  the  dis- 
trict attorney;  but  unless  such  advice  is  asked,  the  judge 
of  the  court  must  not  be  present  during  the  sessions  of 
the  grand  jury.  The  district  attorney  of  the  county  may 
at  all  times  appear  before  the  grand  jury  for  the  purpose 
of  giving  informatioti  or  advice  relative  to  any  matter 
cognizable  by  them,  and  may  interrogate  witnesses  be- 
fore them  whenever  they  or  he  thinks  it  necessary;  but 
no  other  person  is  permitted  to  be  present  during  the  ses- 
sions of  the  grand  jury  except  the  members  and  witnesses 
actually  under  examination,  and  no  person  must  be  per- 
mitted to  be  present  during  the  expression  of  their  opin- 
ions or  giving  their  votes  upon  any  matter  before  them. 

Advice  of  district  attorney— 1  Conn.  428;  7  Cowen,  563. 

Fersons  ezdnded.— No  persons  are  permitted  to  be  present  but  the 
members,  and  witnesses  actually  under  examination— 67  Pa.  St.  80;  6 
Fhlla.  167.  Any  volimteer  attendance  or  communication  is  a  contempt 
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Of  conrt-er  Fa.  St.  30;  3  Pa.  L.  J.  443:  2  Sawy.  668;  but  tbe  prisoner  is 
entitled  to  be  present,  and  ask  questions  of  witnesses— 1  Conn.  428;  16 
id.  458. 

926.  Every  member  of  the  grand  jury  most  keep 
secret  wLatever  he  himself  or  any  other  grand  juror  may 
have  said,  or  in  what  manner  he  or  any  other  grand  juror 
may  have  voted  on  a  matter  before  them;  but  may,  how- 
ever, be  required  by  any  court  to  disclose  the  testimony 
of  a  witness  examined  before  th$  grand  jury,  for  the  pur- 
pose of  ascertaining  whether  it  is  consistent  with  that 
given  by  the  witness  before  the  court,  or  to  disclose  the 
testimony  given  before  them  by  any  person,  upon  a 
charge  against  such  person  for  perjury  in  giving  his  testi- 
mony, or  upon  trial  therefor. 

Obligation  of  Becrecy.— Witnesses  cannot  take  advantage  of  this 
obligation  in  a  criminal  prosecution  against  them— 31  Cal.  664;  7  Ired. 
101.  They  are  not  permitted  todisclose  tbe  evideuce  taken  before  the 
grand  Jury— 43  Me.  11;  see  4  Gray,  535.  A  grand  Juror  may  be  com- 
pelled tor  testify,  when  necessary  for  public  Justice,  as  to  what  a  wit- 
ness testifli'd  to— 63  N.  H.  484:  8.  C.  2  Green  O.  R.  846.  They  are  com- 
petent witnesses  to  prove  penury  committed  before  them— 31  Cal. 664; 
11  Cush.  137;  1  Car.  &  K.  619;  2  CranctfO.  C.  76;  64  Me.  267;  12  Gray, 
167;  106  Mass.  75;  16  Conn.  457;  4  Deuio,  133:  3  Watts,  66;  2  Rob.  (Va.) 
795;  25  Gratt.  921 ;  6  Blackf.  21 ;  4  Ind.  222:  43  id.  884;  7  Ired.  96:  2  Hill, 
(S.  C.) 288:  20  Miss.  704;  87  id.  357;  27  Mo.  261 ;  1  Bibb,  369;  1  Meigs,  127; 
6  Heisk.  181;  c<mtra,2  Balst.347;  but  they  cannot  Impeach  their  own 
Terdict  by  affidavit— Charlt.B.M.l;  1  Hawks, 844;  20  Mo.  838;  17  Minn. 
241:  41  Iowa,  811;  89  id.  818;  nor  disclose  the  vote  on  finding  of  thein- 
dlctment-16  Conn.  457;  4  Denio,  133:  20  Mo.  238;  46  Iowa, 88;  39  id.  318; 
tfon/ra,  6  Abb.  JH.  C.  33;  see  80  Tex.  428.  So,  the  district  attorney  is  a 
competent  witness  to  prove  perjury  of  a  witness  before  the  grand  jury 
—69  Ind.  884;  see  1  Bibb,869;  outhe  is  incompetent  to  testify  to  a  fact 
wliich  will  Impeach  the  verdict— 13  Me.  82;  12  Yt.  485;  1  Law  Seport- 
er,4. 

927.  A  grand  juror  cannot  be  questioned  for  anything 
he  may  say,  or  any  vote  he  may  give  in  the  grand  jury, 
relative  to  a  matter  legally  pending  before  the  jury,  ex- 
cept for  a  perjury  of  which  he  may  have  been  guilty,  in 
making  an  accusation  or  giving  testimony  to  his  fellow- 
jurors. 

928.  It  shall  be  the  duty  of  the  grand  jury  annually 
to  make  a  careful  and  complete  examination  of  the  books, 
records,  and  accounts  of  all  the  officers  of  the  county,  and 
espeoially  those  pertaining  to  the  revenue,  and  report 
thereon ;  and  If,  in  their  judgment,  the  services  of  an  expert 
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7ae  neoesaary,  they  shall  have  power  to  employ  one  at  an 
agreed  compensation  not  to  exceed  five  dollars  per  day, 
payable  as  other  county  charges.  The  judge,  upon  the 
impannelment  of  such  grand  jury,  shall  charge  them  es- 
pecially as  to  their  duties  under  this  seotion.  [In  effect 
Apdl  16th,  1880.  ]  • 
Tiss.  Conx.^80. 
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CHAPTER  rV. 

PBESENTMSZrr,  AND  PBOCEEDINOS  TBBBBOir. 

1  931.   Presentment  must  be  by  twelve  grand  Jurors,  etc. 

§  932.    Must  be  presented  to  the  court  and.  filed. 

S  933.   Court  must  direct  a  bench-warrant  if  facts  constitute  a  public 

offense, 
g  934.   Bench-warrant,  by  whom  and  how  issued. 
S  935.    Form  of  bench-warrant. 
§  936.   Bench-warrant,  how  served. 
i  937.  Proceedings  of  magistrate  on  defendant  being  brought  before 

him. 

931.  A  presentment  cannot  be  found  without  the  con- 
-currence  of  at  least  twelve  grand  jurors.  When  so  found, 
it  must  be  signed  by  the  foreman. 

See  54  Cal.  103;  post,  S  940,  and  note. 

932.  The  presentment,  when  found,  must  be  present- 
ed by  the  foreman,  in  presence  of  the  grand  jury,  to  the 
court,  and  must  be  filed  with  the  clerk. 

933.  If  the  facts  stated  in  the  presentment  constitute 
a  public  offense,  triable  in  the  county,  the  court  must  di- 
rect the  clerk  to  issue  a  bench-warrant  for  the  arrest  of 
the  defendant. 

934.  The  clerk^  on  the  application  of  the  judge  or 
district  attorney,  may  accordingly,  at  any  time  after  the 
order,  whether  the  court  be  sitting  or  not,  issue  a  bench- 
warrant,  under  his  signature  and  the  seal  of  the  court, 
into  one  or  more  counties. 

935.  The  bench-warrant,  upon  presentment,  must  be 

substantially  in  the  following  form:   County  of 

The  People  of  the  State  of  California  to  any  sheriff,  con- 
stable, marshal,  or  policeman  in  this  State:  A  present- 
ment having  been  made  on  the day  of ,  eight- 
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een — ,  to  the  Superior  Court  of  the  County  of • 

charging  C.  D.  with  the  crime  of ,  (designating  it 

generally)  you  are  therefor^  commanded  forthwith  to  ar- 
rest the  above  named  C.  D.,  and  to  take  him  before  E.  F., 
a  magistrate  of  this  county;  or,  in  case  of  his  absence  or 
inability  to  act,  before  the  nearest  and  most  accessible 
magistrate  in  this  county.    Given  under  my  hand,  with 

the  seal  of  said  court  affixed,  this da  J"  of ,  a. 

D.  eighteen  .    By  order  of  the  court.    [Seal.]    G. 

H.,  clerk.    [In  effect  April  12th,  1880.] 

A  bench-warrant  is  sufficient,  if  it  describes  the  offense  genoally 
—9  Ga.  75. 

936.  The  bench-warrant  may  be  served  in  any  county, 
and  the  officer  serving  it  must  proceed  thereon  as  upon  a 
warrant  of  arrest  on  an  information,  except  that  when 
served  in  another  county,  it  need  not  be  indorsed  by  a 
magistrate  of  that  county. 

See  M  Cal.  103. 

937.  The  magistrate,  when  the  defendant  is  brought 
before  him,  must  proceed  upon  the  charges  contained  in 
the  presentment,  in  the  same  manner  as  upon  a  warrant  of 
arrest  on  an  information. 
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TITLE  V. 

Of  the  Indictment. 

Chap.  I.    Findinq  and   Pbbsbnthekt  of  thb  Indict- 
ment, §§  940-5. 
n.    Bulbs  of  Plbadino  and  fobm  of  thx  In- 
dictment, §§  948-72. 
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CHAPTER  I. 

VmDmQ  AND  PRESENTMENT  OF    THE  INDICTMENT. 

S  940.  Indictment  most  be  found  by  twelve  jurors,  Indorsed,  etc. 

§  941.  If  not  found,  deposition,  etc.,  must  be  returned  to  court,  etc. 

§  942.  Effect  of  dismissal. 

§  943.  Names  of  witnesses  inserted  at  foot  of  indictment. 

S  944.  Indictment,  how  presented  and  filed. 

S  945.  Proceedings  when  defendant  is  not  in  custody. 

940.  An  indictment  cannot  be  found  without  the  con- 
currence of  at  least  twelve  grand  jurors.  When  so  found 
it  must  be  indorsed,  ''A  true  bill,"  and  the  indorsement 
must  be  signed  by  the  foreman  of  the  grand  jury. 

Ooncurrence.— This  section  shows  how  an  indictment  is  found~54 
Cal.  38.  All  the  grand  Jurors  need  not  be  present  at  the  Ending  of  the 
indictment,  provided  twelve  were  present  and  concurring— 6  Cal.  215; 
8  id.  440;  18  Iowa,  475:  35  id.  316;  2  Gush.  149;  1  Blackf.  317;  8  Leigh, 
722;  Cro.  Eliz.654;  2  Burr.  1008;  3  Greene,  513;  disapproved,  see  56  Ga. 
601:  1  Utah,  319:  98  IT.  S.  145.  An  indictment  found  by  twelve  is 
valid,  although  the  grand  jury,  owing  to  death  or  absence,  may  con- 
sist of  less  than  nineteen  at  the  time— 54  Cal.  65;  id.  37;  46  id.  148;  see 
8  id.  440;  6  id.  215.  If  less  than  twelve  concur,  the  defect  is  fatal— 8 
Cal.  435:  36  Me.  128;  8  Lelffh,  722;  2  Ired.  153;  12  Smedes  &  M.  68;  Cro. 
Ellz.  654.  An  indictment  for  murder  may  be  found  by  thirteen  mem- 
bers of  a  Jury  of  sixteen  persons,  three  having  been  excused  by  the 
court— 20  Cal.  146,  approving  8  Cal.  435.  At  common  law,  any  number 
from  twelve  to  twenty-three  is  a  legal  grand  jury— 36  Me.  128;  2  Ind. 
153;  3  Humph.  513;  see  14  La.  An.  B27;  2  Cush.  149:  1  Blackf.  317.  In 
Missouri,  twelve  are  sufAcient— 66  Mo.  631 ;  but  an  indictment  found 
by  a  grand  Jury  of  twenty-four  is  void— 5  Cal.  69 ;  6  Ad.  &  E.  236.  Where 
nine  out  of  twenty-three  were  rejected,  it  is  a  legaUy  constituted  grand 
Jury— 8  Cal.  440.  If  the  finding  be  by  less  than  twelve,  the  indictment 
may  be  quashed  by  motion  beiore  plea— 6  Abb.  N.  C.  33.  See  Code  Civ. 
Proc.SS  192,242. 

Indorsement.— The  usual  practice  is  to  indorse  it  "a  true  bill" 
signed  by  the  foreman— 2  Greene,  270:  8  Humph.  118;  4111.83;  10  La.  198: 
1  Mek[S,  109;  8  Mo.  247:  50  Pa.  St.  9;  12  Yt.  300;  though  the  indorsement 
"  a  bill"  has  been  held  snfllcient— 9  Pa.  St.  354:  14  Mo.  94:  see  29  Gratt. 
294;  and  in  some,  Its  total  omission,  where  the  signature  of  the  fore- 
man is  given.  Is  held  sufiicient— 13  N.  H.488;  11  Cusb.  473 ;  21  Gratt.846; 
29 id.  824;  6  Iowa, 511;  17  Minn.  76;  2  Hawks, 429;  75  N.  T.  159. 

Signature.— Where  the  caption  and  body  of  the  indictment  desig- 
nates the  county  where  it  was  found,  the  name  of  the  county  need  not 
be  added  to  the  signature  of  the  district  attorney— 47  Cal.  100.  See  14 
Cal.  571.  Going  to  trial  waives  the  defect  of  want  of  signature— 48 
Cal.  549.    Seej7o«^§995. 

941.  If  twelve  grand  jurors  do  not  concur  in  finding 
an  indictment  against  a  defendant  who  had  been  held  to 
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answer,  the  depositions  and  statement,  if  any,  transmitted 
to  them  must  be  returned  to  the  court,  with  an  indorse- 
ment  thereon,  signed  by  the  foreman,  to  the  effect  that  the 

charge  is  dismissed. 

Indorsement.— This  section  prescribes  bow  an  indictment  mnst  be 
indorsed  and  presented— 54  Cal.  38.  The  objection  that  the  indictment 
is  not  indorsed  must  be  taken  by  motion,  before  demurrer  or  plea, 
or  the  defect  is  waived— 28  Gal.  272;  34  id.  308;  5  Me.  373;  2  Greene. 
270;  4  111.83;  I  Meigs,  109;  23Ind.32;  23  Ala.  772;  8  Mo.  247;  id.  283; 
6  Dana,  290;  8  Humph.  118;  28  Miss.  728;  1  Morris,  332. 

942.  The  dismissal  of  the  charge  does  not  prevent  its 
resubmission  to  a  grand  jury  as  often  as  the  court  may  di- 
rect.   But  without  such  direction  it  cannot  be  resubmitted . 

Dismissal  of  charge.— When  the  grand  jury  has  dismissed  a  chaise, 
the  court  may  dismiss  the  action,  and  discharge  the  prisoner  from 
custody  and  sureties  from  their  obligations,  muess  it  nas  reason  to 
believe  that  the  Jury  at  the  succeeding  term  may  properly  indict  him 
—54  Cal.  413.  This  section  is  to  be  considered  in  connection  with  S 1382 
of  this  Code--54  Cal.  413. 

Construction.— This  section  is  to  be  considered  in  connection  with 
S  1383  of  this  Code-n54  Gal.  413.  Upon  such  dismissal,  the  power  of  the 
court  to  resubmit  ceases— M  CaL  412,  explaining  52  id.  463.  It  is  in  the 
nature  of  a  nonsuit— 54  Cal.  412.  When  an  action  has  been  dismissed, 
a  new  action  may  be  commenced  on  any  subsequent  day— 54  Cal.  412. 
See  Jeofabdy,  ante,  page  17. 

943.  When  an  indictment  is  found,  the  names  of  the 
witnesses  examined  before  the  grand  jury,  or  whose  dep- 
ositions may  have  been  read  before  them,  must  be  in- 
serted at  the  foot  of  the  indictment,  or  indorsed  thereon, 
before  it  is  presented  to  the  court. 

ITames  of  witnesses  to  be  Inserted  before  the  Indictment  is  pre- 
sented to  the  court— 46  Cal.  149.  If  not  inserted  at  the  foot  of  the  in- 
dictment, or  Indorsed  thereon,  and  defendant  fails  to  take  advantage 
of  the  omission  at  the  time  of  his  arraignment,  the  objection  is  deemed 
waived— 22  Cal.  348;  26  id.  112;  see  6  id.  96;  21  id.  368.  It  is  not  an  ob- 
jection to  a  witness  being  sworn  at  the  trial,  whose  name  is  not  on  the 
indictment-22  Cal.  348;  28  id.  272;  29  id.  563;  84  id.  808;  26  Mich.  496; 
2  Ya.  Gas.  3:  id.  29.  See  post,  §995.  Whenever,  by  statute,  the  in- 
dorsement of  the  names  of  witnesses  Is  required,  its  omission  cfm  be 
taken  advant^e  of  by  motion  to  quash  demurrer  or  plea,  if  not  by 
motion  in  arrest— 6  How.  (Miss.)  73U;  13  Smedes  A  M.  250;  6  Mo.  649; 
10  id.  167 ;  19  id.  224 ;  8  Dana,  474 ;  10  Yerg.  239 ;  3  Fla.  262.  Contra,  1  Ala. 
655. 

Bill  of  particiilarB.— The  defendant  Is  not  entitled  to  a  bill  of  par* 
tlcnlars  of  the  evidence  relied  on  to  sustain  the  indictment— 55  CaL 

230. 


An  Indictment,  when  found  by  the  g^and  jury, 
must  be  presented  by  their  foreman,  in  their  presence,  to 
the  eourt,  aud  must  be  iiled  with  the  clerk. 
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Indictment,  how  presented.— This  section  prescribes  the  manner 
of  presentments— 54  Cal.  88.  An  indictment  is  not  vitiated  by  the  fact 
that  one  challenged  and  excluded  from  the  deliberation  of  the  case 
appears  in  the  court  with  the  other  ^rand  jurors  when  the  indictment 
is  presented— 20  Cal.  146.  If  the  Indictment  is  not  presented  in  the 
manner  prescribed,  it  may  be  set  aside  on  motion— 46  Cal.  148.  An 
indorsement  that  it  was  presented  by  the  foreman  of  the  jury,  and  in 
their  presenee*  is  not  essential.  This  fact  will  be  presumed— 21  Cal. 
368;  27  id.  67. 

To  be  filed— 81  N.  C.  516;  42  Ind.  393:  59  HI.  68;  2  Va.  Gas.  527;  3  Iowa, 
249;  2  Cold.  184;  6  Ired.  440;  see  5  W.  Va.  610:  53  Miss.  585;  41  Tex.  463; 
1  Tex.  Ct.  App.  664 ;  8  IlL  71;  8  Terg.  166;  7  Humph.  155. 

945.  When  an  indictment  is  found  against  a  defend- 
ant not  in  custody,  the  same  proceedings  must  be  had  as 
are  prescribed  in  sections  nine  hundred  and  seventy-nine 
to  nine  hundred  and  eighty-four,  inclusive,  against  a  de- 
fendant who  fails  to  appear  for  arraignment. 

Indictment  may  be  found  against  one  not  in  custody— 55  Cal.  296; 
but  if  he  is  never  arrested,  the  proceedings  can  go  no  further— id. 
A  party  arrested  on  a  bencn-wamuit,  on  which  an  order  is  indorsed 
admitting  him  to  bail,  is  entitled  to  discbarge  on  execution  of  a 
recognizance— 27  Cal.  272. 
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CHAPTER  II. 

BULBS  OF  PLEADING  AND  FORM  OF  THE  INDICTMENT. 

§  948.   Fonn  of  and  rules  of  pleading. 

§  949.   First  pleading  by  the  people  is  indictment,  or  information. 

§  950.   Indictment,  or  information,  what  to  contain. 

§  951.    Form  of. 

§  952.   It  must  be  direct  and  certain. 

S  953.   When  defendant  is  Indicted  by  fictitious  name,  etc. 

S  954.  Must  charge  but  one  offense  and  in  one  form,  except  where  it 
may  be  committed  by  different  means. 

§  955.   Statement  as  to  time  when  offense  was  committed. 

S  956.   Statement  as  to  person  Injured  or  Intended  to  be. 

S  957.   Construction  of  words  used. 

S  958.   Words  used  in  a  statute  need  not  be  strictly  pursued. 

§  959.   Indictment  or  information,  when  sufficient. 

§  960.  Not  Insufficient  for  defect  of  form  not  tending  to  prejudice  de- 
fendant. 

§  961.   Presumptions  of  law,  etc.,  need  not  be  stated. 

§  962.   Judgments,  etc.,  how  pleaded. 

S  963.   Private  statutes,  how  pleaded. 

§964.  Pleading  for  libel. 

§  965.  Pleading  for  forgery,  where  Instrument  has  been  destroyed  or 
withheld  by  defendant. 

S  966.   Pleading  for  perjury  or  subornation  of  perjury. 

§  967.   Pleading  for  larceny  or  embezzlement. 

§  968.   Pleading  for  selling,  exhibiting,  etc.,  lewd  and  obscene  books. 

§  969.   Previous  conviction  of  another  offense.   [Eepealed.] 

§  970.   Indictment  against  several,  one  or  more  may  be  acquitted. 

§  971.  Distinction  between  accessory  before  the  fact  and  principal 
abrogated. 

§  972.  Accessory  may  be  indicted  and  tried,  though  principal  has  not 
been. 

948.  All  the  forms  of  pleading  in  criminal  actions,  and 
the  rules  by  which  the  sufficiency  of  pleadings  is  to  be  de- 
termined, are  those  prescribed  by  this  Code. 

Rales  of  pleading.— The  Criminal  Code  was  designed  to  work  the 
same  change  in  pleading  and  practice  on  criminal  actions  which  is 
wrought  by  the  Civil  Code  in  civil  actions— 27  Cal.  510.  The  form  of 
Indictment  and  rules  by  which  the  sufficiency  of  pleadings  are  deter- 
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mined  miut  be  sought  for  In  Its  provisions— 38  CaL  208;  19  id.  596:  21 
Id.  403;  27  id.  610;  34  id.  200;  37  id.  280:  Sa  id.  55. 

949.  The  first  pleading  on  the  part  of  the  people  is  the 
indictment  or  information.    [In  effect  April  9th,  1880.] 

950.  The  indictment  or  information  must  contain — 

1.  The  title  of  the  action,  specifying  the  name  of  the 
court  to  which  the  same  is  presented,  and  the  names  of  the 
parties. 

2.  A  statement  of  the  acts  constituting  the  offense,  in 
ordinary  and  concise  language,  and  in  such  manner  as  to 
enable  a  person  of  common  understanding  to  know  what 

is  intended.    [In  effect  April  9th,  1880.J 

Caption.— Entitlingr  an  indictment  specifying  the  name  of  the 
court,  as  of  the  County  of  San  Francisco,  or  as  the  City  and  County  of 
San  Francisco,  is  suillcieut— 14  Cal.  572;  and  see  10  id.  21. 

Subd.  1.  The  indictment  must  be  certain  as  to  the  defendant's 
name— 58  Ind.  567 ;  but  vfhcn.  once  given  iu  full,  it  may  be  repeated  by 
the  christian  name  oniy— U5  Me.  Ill;  but  each  count  must  describe  him 
by  bis  full  name— (>  Gray,  478;  1  Denlson,  35ii;  see  1  £ng.  1G5.  Misnomer 
of  defendant  must  be  taiicu  advantage  of  by  plea  in  abatement— 15 
Me.  122;  29  Id.  329;  1  Mass.  76;  1  Met.  151;  119  Mass.  199;  32  Iowa,  17;  54 
Ala.  155;  2  Va.  Cas.  20;  1  Tex.  Ct.  App.  5^1.  If  a  man  renders  it  doubt- 
ful what  his  true  name  is,  he  cannot  complain  of  the  misnomer— 2 
Cromp.  &  J.  215.  A  corporation  may  bo  indicted  in  its  corporato  name 
— 12Serg.  &R.389;  10  Mass.  78;  16  id.  142;  40  N.J.  169;  2Va.  Cas.2iW);  28 
Vt.  583;  0  Car.  &  P.  478;  7  El.  &  B.  453;  9  Q.  B.  315:  see  45  N.  Y.  153;  28 
Ind.  321 ;  63  111.  481.  An  allegation  charging  defendant  as  "  superintend- 
ent  of  common  schools,"  is  sufficient— 39  Cal.  425;  see  35  id.  114.  Names 
are  used  for  the  purpose  of  identification— 6  Cal.  212;  and  tho  use  of 
Initials  by  which  the  party  may  be  more  readil  v  known  and  identified, 
though  varying  from  the  true  Initials,  is  not  a  fatal  error— 37  Cal.  280; 
80,  an  error  in  the  initial  of  a  middle  name  is  immaterial— 20  Cal.  435; 
see  29  id.  262;  84  id.  190;  6  Pac.  C.  L.  J.  610.  Where  tho  name  of  defend- 
ant was  prefixed  by  iho  initial  letters  of  his  christian  names,  it  was 
held  good  on  motion  for  arrest  of  judgment— 37  Cal.  280;  see  10  N.  H. 
347:  3Met.  (Ky.)484;  27  Conn. 42;  47111.122:  4McCord,487;  3Kich.l72; 
(55  N.  C.  813;  67  id.  68;  31  Tex.  660;  13  Blatohf.  276.  The  omission  of  a 
middle  name  is  not  a  fatal  def ect— 6  Cal.  2U5;  39111.457;  17  Ala.  179;  14 
Barb.  259;  2  Cowen.  463;  20  Iowa,  98.  Sec  7  Eng.  622;  48  Ind.  483;  10  Mo. 
391;  1  Ld.  Raym.  662;  as  tho  law  does  not  recognize  more  than  one 
christian  name— 14  Tex.  402;  20  Iowa,  98;  contra,  I  Pick.  388;  and  see  3 
id.  362;  40MC.438. 

Principal  and  bccetsory.- Under  an  indictment  which  charges  de- 
fendant as  principal,  he  cannot  be  found  guilty  if  the  evidence  shows 
him  to  have  been  an  accessory— 41  Cal.  431;  39  id.  75;  40  id.  129.  An 
indictment  against  an  accessory  must,  in  addition  to  other  matter, 
contain  all  the  averments  necessary  in  an  indictment  against  the  prin- 
cipal, and  it  must  therefore  allege  that  the  crime  of  the  principal  was 
committed  before  it  was  found  and  presented— 50  Cal.  416;  31  id.  567. 
He  must  be  indicted  in  the  county  where  the  accessorial  act  was  com- 
mitted—27  Cal,  840;  see  40  id.  599.    See  ante,  S  31. 

Snbd.  2,  Statement  of  offense.— Facts  necessary  to  constitute  the 
crime  must  be  stated— 6  Cal.  207;  id.  238;  9  Id.  31;  id.  275;  20  id.  79;  see 
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47  id.  102:  in  ordinary  and  concise  lait^age,  and  in  such  a  way  that  a 
person  of  ordinary  understanding  can  know  what  is  intended— 14  Cal. 
29.  All  the  matters  must  be  set  forth  in  which  its  illegality  consists— 
52  Cal.  20  L  *  Every  averment  that  is  substantially  necessaiy  to  enable 
defendant  to  defend  himself  must  be  stated— 9  Cal.  55;  and  the  onus- 
siou  will  be  fatal— 8  111.  76;  id.  356;  25  Yt.  373;  8  Barn.  &  G.  114;  but 
unnecessary  averments  or  aggravations  are  surplusage,  and  will  be 
disregarded— 13  Blatchf.  178;  2murph.  186;  22  Minn.  67.  If  it  does  not 
substantially  conform  to  the  requisites  of  this  section,  it  is  demur- 
rable—49  Cal.  390.  It  is  not  enough  to  state  a  mere  conclusion  of  law— 
92  U.  S.  544 ;  56  Ind.  107 ;  as  charging  one  with  "  stealing,"  or  "  murder- 
ing "—52  Cal. 201 ;  2 Curt. 265;  1  Hughes, 448;  73 N.  C. 269;  Sllnd.  72;  30 
'Hex.  518;  1  BoUe,  79;  2  Strange,  699;  or  with  being  a  defamer,  or  evil- 
doer, etc.,  or  any  such  vague  charge— 110  Mass.  181;  see  1  Mod.  71;  2 
Strange,  848;  2  Hawk.  P.  C.  ch.  25.  §59.  Facts  not  vital  to  the  accusa- 
tion, as  mere  matters  of  description,  may  be  stated  as  unknownlto  tbe 
grand  Jury— 36  Cal.  247;  3  Denio,  91;  provided  it  is  described  as  accu- 
rately as  possible— 5  Cusb.  295;  125  Mass.  384;  id.  387;  id.  394:  7  Jones, 
(N.  C.)  446;  but  it  must  be  shown  tiiat  it  was  actually  imknown  to 
them— 26  Mich.  298;  3  Ind.  403:  13  Mo.  246;  16  Ark.  499.  A  bare  nega- 
tive qualification  need  never  be  averred  in  an  indictment,  but  must 
be  relied  on  as  matter  of  defense— 4  Cal.  341 ;  6  id.  562 ;  30  id.  218;  53  id. 
600.   When  the  occurrence  of  several  acts,  or  the  doing  of  an  act  under 

Secullar  circumstances,  is  necessary  to  constitute  tbe  offense,  the  in- 
Ictment  must  state  them— 40  Cal.  55.  An  allegation  in  an  indictment 
descriptive  of  the  identity  of  what  is  legally  essential  to  the  defense 
cannot  be  rejected  as  surplusage— 20  Cal.  76. 

951.    It  may  be  substantially  in  the  following  form: 
The  People  of  the  State  of  California  against  A.  B.,  in  the 

Superior  Court  of  the  county  of ,  the day  of 

,  A.  D.  eighteen .    A.  B.  is  accused  by  the 

grand  jury  of  the  county  of ,  by  this  indictment,  (or 

by  the  district  attorney  by  this  information)  of  the  crime 
of  (giving  its  legal  appellation,  such  as  murder,  arson,  or 
the  like,  or  designating  it  as  felony  or  misdemeanor),  com- 
mitted as  follows:  The  said  A.  B.,  on  the day  of 

A.  D.  eighteen ,  at  the  county  of ,  (here 

set  forth  the  act  or  omission  charged  as  an  offense)  con- 
trary to  the  form,  force,  and  effect  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dig- 
nity  of  the  people  of  the  State  of  California.    [In  effect 

April  9th,  1880.] 

Formofindlctment-^Formurder- 34Cal.  209:  followed— 47  Id.  102; 
cited— 37  id.  280;  4!)  id.  390;  for  forgery— 6  Pac.  C.  L.  J.  610;  for  larceny 
—0  id.  569;  for  assault  to  commit  murder— 30  Cal.  216. 

Appellation  of  crime.— The  name  given  to  the  offense  is  not  of  itself 
the  charge  of  an  offense,  and  a  mistake  in  regard  to  it  is  a  mere  irregu- 
larity, and  not  fatal— 54  Cal.  54;  39  id.  331 ;  14  id.  572.  It  is  not  neces- 
sary to  state  in  terms  that  it  is  a  felony,  or  a  misdemeanor— 20  CaL  117: 
and  it  need  not  state  the  degree  of  the  crime— 21  id.  402:  and  the  word 
"feloniously"  need  not  be  used— 7  id.  403;  3  Hill,  (;2;  22  wend.  175;  1  N. 
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Y.  379:  15  Pa.  St.  95:  7  Serg.  &  R.  423;  5  Ohio,  1 ;  Cald.  397;  2  East  P.  C. 
1028 ;  Dui  see  2  M(L  37tf.  So,  "unlawfully"  and  other  afm'avating  terms 
need  not  be  used— 1  Low.  305;  4  Iowa,  502;  58  Ind.  514;  3  Heisk.  376;  1 
Mo.  126;  27  Vt.  103;  23  N.  H.  321.  In  an  indictment  for  dealing  faro, 
designating  the  offense  as  a  felony  is  sufficient— 14  Cal.  672.  An  erro- 
neous appellation  or  no  appellation  of  the  offense  is  of  no  consequence, 
if  the  acts  as  defined  bv  statute  are  sufficiently  stated— 39  Cal.  326;  14 
id.  566.  The  maxim  of  idem  sonans  does  not  apply  to  an  indictment 
charging  "  larcey  "  for  larceny— 6  Pac.  C.  L.  J.  322. 

952.  It  must  be  direct  and  certain,  as  it  regards — 

1.  The  party  charged. 

2.  The  offense  charged. 

3.  The  particular  circumstances  of  the  offense  charged, 
when  they  are  necessary  to  constitute  a  complete  defense. 

Most  be  direct  and  certain.— 51  Cal.  372;  20  id.  80.  If  the  language 
Is  capable  of  two  interpretations,  only  one  of  which  imports  a  charge, 
the  indictment  is  not  good— 35  Cal.  671.  The  law  does  not  require 
greater  certainty  than  the  nature  of  the  case  affords— 34  Cal.  191;  36 
id.  247. 

Subd.  1.  As  to  party  charged— 14  Cal.  30;  34  id.  209;  53  Cal.  616.  See 
ante,  §  950,  subd.  1,  note. 

Subd.  2.  As  to  the  offense- 14  Cal.  30;  20  id.  80;  34  id.  209;  63  id.  616. 
Where  the  indictment  charged  the  offense  as  "  larcey."  instead  of  "  lar- 
ceny," it  was  held  that  no  offense  was  charged— 6  Pac.  C.  L.  J.  322. 
The  substantial  facts  must  appear  with  such  certainty  as  will  enable  a 
man  of  ordinary  intelligence  to  understand  what  is  intended,  and  to 
enable  the  court  to  pronounce  a  proper  judgment— 4  Cal.  238;  9  id.  576: 
10  id.  50;  34  id.  183;  35  Id.  671 ;  40 1x1. 55. 

Subd.  3.  As  to  the  circnmstances- 14  Cal.  30:  when  necessanr  to 
constitute  a  complete  offense— 34  id.  209;  47  id.  102;  49  id.  395.  If  it 
does  not  isubstantially  conform  to  the  requirements  of  this  section  it 
is  demurrable— 49  Cal.  395.  As  to  larceny  by  bailee— 19  Cal.  coi.  As- 
sault with  deadly  weapon— 12  Cal.  326.  See  notes  under  §§  950,  959. 
Where  an  act  contains  several  provisions,  an  indictment  for  violating 
it  must  state  the  peculiar  provisions  whicli  the  person  intended  to 
violate— 52  Cal.  201.    See  ante,  §  950,  note ;  and  post,  i  959  and  note. 

953.  When  a  defendant  is  charged  by  a  fictitious  or 
erroneous  name,  and  in  any  stage  of  the  proceedings  his 
true  name  is  discovered,  it  must  be  inserted  in  the  subse- 
quent proceedings,  referring  to  the  fact  of  his  being 
charged  by  the  name  mentioned  in  the  indictment  or  in* 
formation.    [In  effect  April  9th,  1880.] 

Oonstitationality.— This  sectidh  is  not  In  violation  of  art.  i,  S  13,  of 
the  Constitution  of  California— 6  Cal.  213.   See  Const.  Pi'ov.  ante,  p.  17. 

Indictment  in  wrong  name.— If  defendant  is  indicted  by  a  wrong 
name,  and  so  states  when  asked,  and  gives  his  true  name,  the  true 
name  must  be  substituted,  and  all  after-proceedings  be  had  in  that 
namer-32Cal.60;  see  5  Iowa,  434. 

954.  The  indictment  or  information  must  charge  but 
one  offense,  but  the  same  offense  may  be  set  forth  in  dif- 
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ferent  forms  under  different  counts,  and,  when  the  offense 
may  be  committed  by  the  use  of  different  means,  the  means 
may  be  alleged  in  the  alternative  in  the  same  count.  [En 
effect  April  9th,  1880.] 

Indictment  mnst  charge  but  one  offense— 49  Cal.  453;  27  id.  401. 
If  the  indictment  charges  more  tlian  one  offense,  the  objection  is 
deemed  waived,  unless  it  is  taken  by  demurrer— 6  Pac.  C.  L.  J.  152;  53 
Cal. 647;  47  id.  106;  85  id.  118;  27  id.  403;  17  id.  361;  29  id.  622.  An  in- 
dictment which  charges  burglary,  mixed  with  larceny,  charges  two 
offenses— 29  Gal.  622 ;  or  charging  A.  with  the  larceny  of  certain  goods, 
and  B.  with  feloniously  receiving  them— 34  Cal.  182;  but  where.  In  one 
count  it  charges  the  goods  taken  to  be  the  property  of  A.,  and  in  an- 
other to  be  the  property  of  B.,  and  in  a  third  count  to  be  the  property 
of  C,  it  does  not  charge  different  offenses— 17  Cal.  361.  Where  two  dis- 
tinct acts  are  perpetrated  by  the  same  person,  at  the  same  time,  they 
constitute  but  one  offense— 27  CaL  401;  4  Dana,  518;  3  Har.  &  J.  426;  3 
Hill,  (S.  C.)  1;  5  Port.  40;  15  Pick.  273;  20  Id.  360;  22  id.  1.  So,  when  a 
tax-collector  receives  money  for  licenses  due  the  State,  and  other 
money  for  licenses  due  the  county,  and  embezzles  the  whole,  it  Is  but 
one  offense— 28  Cal.  507;  so,  an  indictment  which  charges  vrith  forg- 
ing and  uttering  does  not  charge  two  offenses— id.:  see  27  id.  401;  so, 
an  indictment  which  charges  one  with  buying  and  receiving  stolen 
property,  charges  but  one  offense— 18  id.  38;  or  charging  one  with  hav- 
ing and  circulating  licenses  other  than  those  authorized  oy  law,  charges 
but  one  offense— 31  id.  45.9.  Reciting  an  accusation  of  assault  wiUi  m- 
tent  to  murder,  and  stating  facts  showing  that  he  administered  poison 
with  intent  to  kill-n54  Cal.  54:  or  charging  an  assault  and  battery  only 
as  part  of,  or  mode  of  executing,  a  forcible  arrest  or  abduction— 39  id. 
604;  or  charging  rape,  and  assault  to  commit  it,  is  not  charging  two 
offenses— 35  Cal.  553.  If  the  Indictment  contains  more  than  one  count, 
it  should  clearly  appear  that  they  are  descriptive  of  the  same  traosac- 
tion— 28  Cal.  214. 

Alternative  allegations.- Allegations  in  the  alternative  are  per- 
mitted when  they  qualify  an  unessential  description  of  aparticular 
offense,  and  do  not  touch  the  offense  itself— 54  Ala.  579;  13  w.  Va.  859: 
as  describing  a  horse  stolen  as  being  "  either  a  brown  or  a  bay  color" 
—13  Yt.  647;  or  that  certain  trees  cut  down  were  the  property  of  the 
defendants  or  either  of  them— 7  Pa.  St.  439;  16  Ind.  9;  or  "  as  an  inn- 
holder  or  victualer"— 2  Met.  119;  5  id.  246:  or,  **in  a  certain  paper  or 
Bubllcatlon "— 3  Johns.  Cas.  338:  or,  cutting  or  causing  to  be  cut— 6 
[cLean,  186;  see  4  Mo.  474;  or  alleging  a  nuisance  to  be  on  the  ''high- 
way or  road,"  have  beenheld  to  be  good— 3  Yeates,  417 ;  see  24  Conn.  286: 
55  Ala.  64 ;  4  Mo.  474.  The  use  of  "  or  "  in  an  allefl^tion  is  fatal  when  \i 
renders  a  statement  uncertain— 8  Mass.  5»;  2  Gray,  501;  4  Mo.  474;  4 
Parker  Cr.  B.  26;  see  7  Gratt.  592.  When  the  words  of  a  statute  are 
synonymous,  it  may  not  be  error  to  charge  them  alternatively— 35  CaL 
509;  4 Mo.  474;  62  id.  393;  43  Tex.  519;  see  2  Binn.  338;  so,  "  or  **  may  be 
introduced  in  enumerating  negative  averments  to  exclude  excepuons 
In  a  statute— 20  N.  H.  550;  5  W.  Va.  508.  When  the  statute  enumerates 
several  acts  disjunctively,  the  indictment  should  charge  them  in  the 
conjunctive— 28  Cal.  205;  id.  513;  35  id.  508. 

955.  The  precise  time  at  which  the  offense  was  com- 
mitted need  not  be  stated  in  the  indictment  or  informa- 
tion, but  it  may  be  alleged  to  have  been  committed  at  any 
time  before  the  finding  or  filing  thereof,  except  where  the 
time  is  a  material  ingredient  in  the  offense.  [In  effect 
April  9th,  1880. 
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Tune.— If  the  IndlGtment  chsurge  the  offense  to  have  been  on  a  paiv 
ticular  day,  which  date  is  anterior  to  the  finding  of  the  indictment,  it 
is  sufficient— 5  Cal.  355;  6  id.  2U2;  2  Wash.  G.  G.  828;  1  Gray,  483;  i9  Mo. 
678;  34  Ga.  202;  11  id.  53;  13  id.  3%;  20  Ala.  81;  1  Stewt.  &  P.  208;  33 
Mich.  363;  9Gowen,()60;  12Gray,32ti;  3  Hawks,  334;  11  Ga.  53;  but  if 
the  day  assigrned  be  subsequent  to  the  finding,  the  indictment  is  bad— 
29Ind.212;  110 Mass.  103;  5Serg.  &  B.316;  28Tex.642;  15Vt.291;  33 id. 
67.  When  time  is  important,  courts  will  inquire  into  a  day,  or  frac- 
tional portion  (ft  a  day— 14  Cal.  571.  The  allegation  of  a  day  within  a 
period  of  limitation  is  material  when  the  offense  is  subject  to  limita- 
tion—12  Cal.  294.  Matter  avoiding  the  statute  must  be  set  out  when- 
ever it  would  otherwise  appear  that  the  offense  is  barred— 18  Cal.  38. 
See  ante,  §§  800, 959. 

S56.  When  an  offense  involves  the  commission  of,  or 
an  attempt  to  commit,  a  private  injury,  and  is  described 
with  sufficient  certainty  in  other  respects  to  identify  the 
act,  an  erroneous  allegation  as  to  the  person  injured,  or 

intended  to  be  injured,  is  not  material. 

Statement  as  to  person  injured,  and  third  paztiea.- Where  a  third 
person  is  unknown,  it  is  sufficient  to  charge  as  to  him  "  a  certain  per- 
son to  the  jurors  unknown "—2  Cush.  551 ;  11  id.  137:  9  Allen,280;  13  id. 
248;  5  Blackf.  343;  15  Ind.  190;  2  111.  399;  20  Iowa,  574;  14  Mo.  340:  3 
Parker  Cr.  R.  622.    So,  of  a  deceased  person— 16  Ark.  499 ;  2  Hay  w.  348 ; 

1  Car.  (Sc  K.  82;  or  the  owner  of  goods  stolen— 14  Mass.2n;;  12  Pick.  173; 

2  Barn.  &  Aid.  580:  if  he  was  at  the  time  unknown  to  the  jury— 2  Gray, 
503;  116  Mass.  21;  1  Car.  &  K.  187:  but  otherwise  if  he  be  really  known 
to  the  jury— 30  Conn.  500;  35  N.  Y.  465;  1  Ohio  St.  61;  6  Tex.  Ct.  App. 
283:  or  if  the  jury  had  notice— 13  Allen,  249;  HI  Mass.  401;  3Iud.  403: 
Holt  N.  P.  595;  but  the  burden  is  on  defendant  to  prove  knowledge  at 
the  time— 1 1  Cush.  137 ;  126  Mass.  54.  Discovery  of  the  name  subse- 
quently Is,  however,  no  ground  for  acquittal— 11  Cush.  137:  2  Gray,  503; 
38  Ala.  227;  7  Ind.  659;  14 Mo.  340;  1  Car.  &  K.  82:  1  Moody  C.  C.  402; 
or  arrest  of  judgment— 55  Barb.  606;  S.  C.  32  N.  ¥.465.  A  christian 
name  may  be  averred  to  be  unknown— 36  Ala.  270;  23  La.  An.  68;  see  2 
Gray,  303;  116  Mass.  21.  The  mere  omission  of  the  initial  of  the  mid- 
dle name  is  no  error— 6  Pac.  G.  L.  J.  610.  If  the  compauy  name  is  the 
name  or  style  of  a  firm,  the  names  of  the  several  members  should  be 
stated;  but  if  the  name  be  of  a  corporation,  the  iudictment  is  good  if 
it  state  that  fact— 36  Cal.  248;  32  id.  160;  63  111.  450;  5  Parker  Cr.  B.  330; 
27  Vt.  722.  The  averment  is  necessary  when  made  so  by  statute— 10 
Mass.  70;  16  id.  141;  8  Barb.  637;  5  Parker  Cr.  B.  57;  id.  334;  65  Iiul.  204; 
40  N.  J.  L.  169:  4  Bawle,  464.  An  erroneous  allegation  as  to  the  party 
injured  is  not  material— 41  Cal.  236.  If  the  allegation  in  which  the 
misnomer  appears  is  material,  it  may  be  rejected  as  surplusage— 4 
Pick.  252;  3  Sum.  12;  48  Ga.  30.  Wh^re  the  pleader  undertakes  to  set 
out  the  names  of  a  firm,  a  variance  in  the  proof  is  fatal— 25  Ind.  495. 

Conrts  are  required  to  observe  and  enforce  the  tests  of  the  validity 
of  indictments  as  prescribed  in  §§  956  and  959  of  this  Code— 27  Cal.  511 ; 
37  id.  280;  see  84  Cal.  200.   If  there  are  two  counts  and  one  of  them  is 

food,  it  is  good  on  general  demuiTer— 6  Pac.  G.  L.  J.  610;  5  Cush.  295. 
'or  an  erroneous  allegation  to  bo  Immaterial,  the  offense  must  be 
described  in  other  respects  with  sufficient  certainty— 41  Cal.  236;  17  id. 
336;  35  id.  114. 

957.    The  words  used  in  an  indictment  or  information 
are  construed  in  their  usual  acceptance  in  common  lan- 
guage, except  such  words  and  phrases  as  are  defined  by 
Pen.  Code.— 81. 
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law,  which  are  construed  according  to  their  legal  mean- 
ing,   fin  effect  April  9th,  1880.] 

Words  constmed.— Words  and  phrases  are  to  be  constmed  accord- 
In^  to  tbeir  common  acceptation,  except  such  as  are  specifically  de- 
fined by  law— 5  Cal.  356.    See  ante,  §  7. 

958.  Words  used  in  a  statute  to  define  a  public  offense 
need  not  be  strictly  pursued  in  the  indictment  or  informa- 
tion, but  other  words  conveying  the  same  meaning  may 
be  used.    [In  effect  April  9th,  1880] 

Statutory  ofifenses.— The  Indictment  is  sufficient  if  it  charge  the 
offense  in  the  language  of  the  statute  and  fully  comply  with  §959  of 
the  Code— 53  Gal.  629;  21  id.  403;  25  id.  531;  19  id.  601;  10  Id.  309;  3  Parker 
Cr.  B.  208:  6  Cal.  488;  9  id.  584;  32  id.  91:  34  Cal.  114;  id.  200;  14  id.  30;  39 
id.  326:  12  Blatchf.  491;  5  Bush,  316;  13  id.  318:  14  Conn.  487 ;  38  id.  400: 
3  Cold.  125;  2  Gall.  5;  29  Gratt.  844;  1  Greene,  418;  2  id.  162;  3 
Halst.  299;  3  Gratt.  590:  82  111.  610;  84  id.  216;  46  Iowa,  662;  3  Ga.  419:  1 
Morris,  412;  119  Mass.  347;  22  Minn.  271 :  67  Mo.  41 ;  1  McMull.  472;  57  «. 
H.  174;  1  Vt.  331;  38  Vt.  437;  3  Yeates,451;  5  Whart.  427;  10  W.  Va.  794; 
2  Swan,  226;  2  Strob.  474.  It  is  not  necessary  to  follow  strictly  the 
language  of  a  statute  by  which  the  offense  is  defined:  words  conveviug 
the  same  meaning  may  be  used— 35  Cal.  114;  34  id.  114;  53  id.  6*29.  If  it 
alleges  all  the  acts  or  facts  which  enter  into  the  description  of  the 
offense,  it  is  sufficient— 34  Cal.  201.  If  a  statute  enumerates  a  series  of 
acts  as  constituting  the  offense,  all  such  acts  may  be  charged  in  a 
single  count— 28  Cal.  510;  if  it  enumerates  them  disjunctively  and  the 
indictment  charges  more  than  one  of  them,  it  must  charge  them  con- 
junctively unless  the  words  used  disjunctively  are  synonymous— 35 
Oal.  503.  It  should  state  the  particular  provision  of  the  act  which  has 
been  violated— 52  Cal.  201. 

959.  The  indictment  or  information  is  sufficient,  if  it 
can  be  understood  therefrom— 

1.  That  it  is  entitled  in  a  court  having  authority  to  re- 
ceive it,  though  the  name  of  the  court  be  not  stated. 

2.  If  an  indictment,  that  it  was  found  by  a  grand  jury 
of  the  county  in  which  the  court  was  held ;  or  if  an  inform- 
ation, that  it  was  subscribed  and  presented  to  the  court 
by  the  district  attorney  of  the  county  in  which  the  court 
was  held. 

3.  That  the  defendant  is  named,  or,  if  his  name  cannot 
be  discovered,  that  he  is  described  by  a  fictitious  name, 
with  a  statement  that  his  true  name  is  to  the  jury  or  dis- 
trict attorney,  as  the  case  may  be,  unknown. 

4.  That  the  offense  was  committed  at  some  place  with- 
in the  jurisdiction  of  the  court,  except  where  the  act, 
though  done  without  the  local  jurisdiction  of  the  county, 
i^  triable  therein. 
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5.  That  the  offense  was  committed  at  some  time  prior 
to  the  time  of  finding  the  indictment  or  filing  of  the  in- 
formation. 

6.  That  the  act  or  omission  charged  as  tbe  offense  is 
clearly  and  distinctly  set  forth  in  ordinary  and  concise 
language,  without  repetition,  and  in  such  a  manner  as  to 
enable  a  person  of  common  understanding  to  know  what 
is  intended. 

7.  That  the  act  or  omission  charged  as  the  offense  is 
stated  with  such  a  degree  of  certainty  as  to  enable  the 
court  to  pronounce  judgment  upon  a  conviction,  accord- 
ing to  the  right  of  the  case.     [In  effect  April  9th,  1880.] 

JSubd.  1.  Entitling  indictment.— An  Indictment  may  be  entitled 
either  "  county  "  or  *'  city  and  county  "—14  Cal.  672 ;  17  Id.  363 ;  6  Id.  202. 
The  caption  Is  no  part  of  the  indictment— 6  Halst.  203 ;  2  Har.  (Del.)  532 ; 
1  Hawks,  354:  2  id.  261;  24  Aia.  672;  36  N.  H.  359;  37  N.  Y.  117:  13  Vt.  64; 
30  id.  100 ;  3  Wend.  319 ;  2  Zab.  9.  See  3  Baxt.  429 ;  6  Ad.  &  E.  247 ;  4  Abb. 
App.  Dec.  509.  Its  purpose  Is  to  state  the  style  of  the  court,  the  time 
and  place  where  the  indictment  was  found,  etc.— 20  Ala.  33;  39  Me.  78; 
6  McLean ,  56 ;  4  Tex.  125 ;  1  Yeiv.  206.  It  must  be  set  forth  with  reason- 
able certainty— 6  McLean,  56;  20  Ala.  33;  39  Me.  78;  4  Tex.  125;  1  Yerg. 
206.    See  ante,  §  950,  note. 

Subd.  2.  Finding  of  indictment.— The  indictment  must  allege  the 
offense  committed  within  the  county  in  which  it  was  found— 48  Cal. 
258 ;  6  id.  202 ;  30  Mich.  371 ;  8  Leigh,  721 ;  Leigh  &  C.  128.    See  antey  §  950. 

Subd,  3.  Wrong  names.— If  a  defendant  Is  indicted  by  a  wrong 
name  and  so  states  when  asked,  and  gives  his  true  name,  the  true 
name  must  be  substituted— 32  Cal.  64.    See  ante,  §  953,  and  note. 

JSubd.  4.  Jurisdiction.—"  That  defendant  at  a  time  named  was  in  the 
county  where  the  indictment  was  found,"  sufficiently  shows  that  the 
offense  was  committed  within  the  jurisdiction  of  the  court— 44  Cal. 
495;  4  Halst.  367;  I  Johns.  66:  1  Tyler,  295;  Leigh  &  C.  128.  An  indict- 
ment for  an  offense  committed  on  a  vessel,  must  set  forth  all  the  facts, 
giving  the  extra-territorial  jurisdiction  in  §  783  of  this  Code— 7  Cal.  395. 
An  indictment  against  an  accessory  must  be  found  In  the  county 
where  the  accessorial  act  was  committed— 27  Cal.  340:  see  40  id.  599. 
When  property  is  stolen  in  one  county  and  carried  into  another,  the 
party  may  be  indicted  in  either  county— 29  Cal.  421 ;  25  id.  631.  Where 
a  county  is  divided,  the  offense  may  belaid  in  the  new  county,  if  com- 
mitted there  before  the  division— 4  Halst.  357;  4  Tex.  450;  see  16  How. 
467 ;  39  Me.  291 ;  4  Ired.  219;  see  13  Ark.  708.  Until  the  organization  of 
the  new  county,  the  indictment  may  be  found  in  the  old  county— 32 
Cal.  140.    See  ante,  S  786. 

JSubd.  5.  When  the  day  on  which  the  indictment  was  found  Isgiven , 
tbe  term  of  tbe  court  is  sufficiently  stated— 14  CaL  571.  "  Sabbath  "  for 
"  Sunday  "  is  no  variance— 64  N.  C.  689. 

Subd.  6.    See  ante,  S  950,  subd.  2. 

JSubd.  7.   See  ante,  S  952,  subd.  3. 

Arson.— Though  the  indictment  give  an  erroneous  appellation,  yet  if 
tho  facts  stated  constitute  the  offense  it  is  sufficient— ^9  Cal.  331.  The 
ownership  of  boUding  In  arson  is  a  part  of  the  description  of  the  of- 
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fense,  and  must  be  alleged  directly  and  certainly— 20  Cal.  80;  45  N.  Y. 
153;  26  Ala.  72;  28  id.  71.  It  may  be  alleged  to  have  been  the  property 
of  one  not  the  owner,  but  who  was  occupying  it  as  a  residence— 44  Cal. 
495;  see  15  Wend.  159.  If  a  tenant  burns  the  house,  it  is  sufficient  to  al- 
lege title  in  the  landlord— 50  Cal.  ;iQ5;  51  id.  320;  3  Ired.  570;  see  29 
Conn.  342.  An  indictment  for  burning  a  public  building  need  not  al- 
lege that  It  belonged  to  any  one— 12  Vt.  93.  An  indictment  charging 
that  defendant  "  did  on  a  certain  day  bum,  or  cause  to  be  burned,  a 
certain  dwelling-house,"  is  bad— 6  Cal.  236.  That  defendant "  feloni- 
ously, willfully,  and  maliciously  did  burn  and  cause  to  be  burned,"  is 
sufficient  without  the  statement  "  set  fire"— 20  Cal.  80.  Where  the  in- 
dictment charged  that  defendant  at  the  time  named  was  in  the  county 
where  it  was  found,  and  then  and  there  feloniously  burned  the  build- 
ing, it  sufficiently  shows  that  the  x)ffense  was  committed  at  a  place 
within  the  Jm-isdiction  of  the  court— 44  Cal.  495.    See  ante,  §§  447-451. 

Assault  to  murder.— Beciting  an  "  assault  with  intent  to  murder," 
and  stating  facts  showing  that  he  administered  poison  with  intent  to 
kill,  does  not  charge  two  offenses— 54  Cal.  54.  An  assault  which  charges 
that  defendant  did  assault  with  intent  to  commit  murder,  is  sufficient 
to  sustain  a  Judgment  for  a  felony  on  a  verdict  of  guilty— 49  Cal.  391. 
An  indictment  is  sufficient  if  it  cliarges  that  defendant  feloniously  as- 
saidted  A.  with  a  pistol  loaded  with  powder  and  ball,  with  intent  of  mal- 
ice af  orethou£ht  to  kill  and  murder  A.— 30  Cal.  218.    See  ante,  §  217. 

Assault  to  do  bodily  harm.— A  charge  of  assault  to  do  bodily  harm, 
charges  only  a  simple  assault— 47  Cal.  1 12 ;  6  id.  562 ;  40  id.  426.  •*  An  as- 
sault with  a  deadly  weapon,  with  intent  to  inflict  upon  the  person  of 
anotherabodilyiniury,  there  appearing  no  considerable  provocation 
therefor,  sufficiently  designates  the  offense— 20  CaL  117. 

Assault  with  a  deadly  weapon.— The  weapon  or  instrument  used 
in  the  assault  is  the  gist  of  the  offense,  and  must  be  alleged— 6  Cal. 
562.  The  indictment  should  allege  that  the  weapon  was  deadly,  or 
state  facts  to  show  that  it  was— 29  Cal.  579.  If  it  is  not  direct  and  cer- 
tain as  to  the  offense  charged,  it  is  insufficient— 12  Cal.  326.  The  in- 
dictment should  state  directly  and  certainly  that  the  assault  was 
with  a  deadly  weapon;  that  is,  used  as  an  instrmnentality  of  the  as- 
8ault-6  Cal.  562;  2:^  id.  579;  44  id.  93:  52  id.  451.  Unless  the  correct 
name  of  the  party  assaulted  is  given,  the  other  facts  and  circumstances 
must  sufficiently  identify  the  act— 35  Cal.  114.    See  ante,  |  467. 

Burglary.— In  burglary  the  essential  words  are  "feloniously  and 
burglariously  entered  the  dwelling-house  in  the  night-time,"  and  the 
felony  intended  or  perpetratedmustbestated- 68111. 271;  29  Tex.  47; 
see  16  Conn.  32.  An  allegation  that  he  entered  in  the  night-time  felo- 
niously and  burglariously,  and  with  force  and  arms,  is  substantially 
sufficient— 43  Cal.  446;  but  "  burglariously  "  is  not  uecessai-y  in  statu- 
tory housebreaking— 4  Met.  357.  That  it  was  in  the  night-time  must 
be  alleged— 16  Conn.  32;  4  Leigh,  658;  6  How.  (Miss.)  20;  1  N.  J.  L.  439. 
The  hour  of  the  night  need  not  be  charged,  nor  if  charged,  proved— 
35  Cal.  115;  35  N.  J.  L.  71;  see  36  Me.  225;  2  Cush.  582.  An  Indictment 
charging  an  intent  to  steal  must  specify  the  value  of  the  goods— 8  Cal. 
519.  It  may  charge  in  different  courts  ownership  in  different  persons— 
28  Cal.  214;  see  12  Allen,  183.  An  indictment  for  "  entering  a  room  or 
apartment  with  intent  to  commit  larceny,"  rightly  charges  the  owner- 
ship ill  him  who  rents  such  room  from  one  having  control  of  the  house 
—38  Cal.  137.  For  breaking  and  entering  a  house  in  the  night-time 
with  intent  to  commit  larceny,  it  need  not  charge  whose  goods  were 
intended  to  be  stolen,  or  whether  there  were  any  goods  to  steal— 32 
Cal.  36.  An  indictment  for  burglary  must  charge  a  felonious  intent— 
3  Har.  (Del.)  554;  48  Ala.  684.  The  intent  must  ue  charged,  but  when 
this  is  omitted  on  proof  of  larceny,  defendant  may  be  convicted— 11 
N.  H.  269;  S.  C.  2  Lead.  C.  C.  123;  2  Kawle,  207;  Euss.  &  R.  C.  C.  445;  S. 
C.  2  Lead.  G.  C.  122;  otherwise  as  to  an  indictment  for  breaking  and 
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entering:  in  the  day-time— 3  Cold.  77.  It  is  not  enough  to  allege  intent 
to  commit  a  felony;  the  particular  offense  must  be  stated  and  the 
facts  set  forth— 24  Ga.  420:  41  Tex.  237;  otherwise  under  statutes— 26 
N.  Y.  200;  but  the  particular  crime  need  not  be  fully  and  technically 
set  forth— 10  Cush.  52.    See  ante,  i  459. 

Ooanterfeiting.— Knowledge  of  defendant  of  spurious  character  of 
the  coin  is  sufficiently  charged  in  the  words  "  willfully,  feloniously, 
and  knowingly  did  have  in  his  possession,"  etc.— 39  Cal.  (j98.  See  ante, 
U  477-479. 

False  entry  in  corporation  books.— The  indictment  should  specify 
the  particular  entry  complamed  of,  and  should  at  least  state  the  sub- 
stance of  it  according  to  its  legal  e£ect— 53  Cal.  616.  That  defendant 
made  a  false  entry, "  by  which  false  entry  it  appears  that  the  cash  ou 
hand  at  the  commencement  of  that  day  '*  was  a  specified  sum,  is 
InsufQcient— 53  Cal.  616.    See  ante,  %  563. 

Forgery.— An  indictment  for  forgery  may  charge  defendant  in 
the  same  count  with  forging  an  indorsement,  and  sOso  with  uttering 
and  passing  the  forged  draft— 28  Cal.  513;  and  see  27  Cal.  400.  "  Having 
knowledge  of  the  false  making  "  means  that  the  offender  knew  the  notes 
were  falsely  made— 8  Mass.  59 ;  see  30  Cal.  6U8.  The  possession  of  several 
"  similar  "  bills  means  that  they  should  be  all  bank-bills— 8  Mass.  59.  It 
is  not  necessary  to  allege  that  the  banking-house  was  an  incorporated 
company,  unless  that  fact  be  on  issue— 41  Cal.  661;  2Har.  (Del.)  327;  4 
Biss.  302;  contra,  2  Met.  (Ky.)  36;  11  Gray,  306;  1  Duval,  90.  See  ante, 
S  470. 

The  indictment  should  set  out  the  instrument  alleged  to  have  been 
forged,  or  state  the  reason  for  the  omission— 1  Chip.  D.  298;  1  Head, 
139;  8  Humph.  93;  2 Mason,  464;  1  McMuil.  236;  2  Cowen,  522:  4Halst. 
26;  34  Me.  223;  47  id.  165:  asiucaseof'forgedtreasury-notes— 4Biss.  59; 
see  8  Iowa,  288;  34  Vt.  50l.  So,  it  should  recite  an  altered  instrument  in 
its  altered  state— 17  N.  H.  823.   Where  it  alleges  "  in  the  words  and 


figures  following,"  a  strict  recital  is  necessary— 1  Mass.  62;  id.  203.  It 
Is  sufficient  If  it  appears  by  proper  averments  that  the  instrument 
forged  is  of  the  kind  prohibited  by  statute— 9  Gray,  123:  19  Minn.  98; 
S.  C.  1  Green  C.  li.  541.    It  need  not  allege  that  the  deed  forged  was 


under  seal— 6  Parker  Cr.  B.  683.  It  need  not  show  that  the  papers 
forged  contained  all  the  facts  necessary  to  give  title  to  the  party— 4 
Blatchf.  385. 

If  the  instrument  be  in  a  foreign  language,  a  copy  of  the  translation 
in  the  indictment,  is  sufficient— 28  Cal.  208;  and  if  set  out  in  full,  a  mis- 
nomer la  immaterial— Id.  The  indictment  must  show  that  the  forged 
instrument  is  one  which,  if  genuine,  would  injure  another- 35  Cal. 
607;  it  must  show  the  forgery  of  a  valid  instrument— 28  Ind.  396;  sec  2 
Dev.  443.  Tho  omission  of  the  initial  of  the  middle  name  of  the  party 
to  be  injured,  is  an  immaterial  variance— 6  Pac.  C.  L.  J.  610;  so,  a 
variance  between  misspelled  words  in  the  forged  instrument  and  the 
properly  spelled  words  in  tho  indictment,  is  immaterial— id.  938.  Tho 
omission  of  a  word  in  an  indictment  for  forgery  is  fatal— 1  Bald.  292; 
2  Mason,  464;  Tayl.  158;  see  1  Hay  w.  403;  but  vignettes,  devices,  letters, 
and  figures,  or  stamps  in  the  margin,  need  not  bo  inserted— 2  Binn. 
332;  0  Cush.  605;  3  Johns.  Cas.  299;  8Xelgh, 732;  14  Ohio  St.  55;  5  N.  H. 
367;  1  Mass.  62;  id.  203;  but  to  omit  tho  name  of  the  State  in  the  upper 
margin  of  a  bank-note  has  been  held  fatal— 2  Gray,  70. 

Gambling.— An  indictment  for  gambling  is  good  if  it  states  the  acts 
constituting  the  offense,  without  stating  the  particulars,  as  persons 
present,  the  room,  and  the  like— 14  Cal.  30.    See  ante,  §  330. 

Murder.— The  venue  must  be  laid  in  the  county  where  the  wound 
was  given- 9  Humph.  657;  2  Va.  Cas.  205;  but  see  2  Greene,  286.  The 
crime  must  be  stated  directly  and  certainly— 47  Cal.  102.  The  time 
when  the  crime  was  coumiitted  is  material  only  to  show  that  death 
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ensued  within  a  year  and  a  day— 8  Ired.  195.  It  need  not  be  stated  if 
the  Indictment  shows  that  it  was  committed  before  the  finding  of  the 
indictment—!)  Cal.  210;  id.  207.  The  day  on  which  the  act  was  commit- 
ted, and  not  the  day  on  wUich  the  result  of  the  act  was  determined,  is 
the  proper  day  to  charge— G  Cal.  637;  3  Gratt.  650.    It  must  allege  the 

{>lace  of  the  death— 5  La.  An.  330;  see  24  Ala.  672;  and  that  it  was  with- 
n  the  county  is  sufficient— 61  Me.  178. 

Allegation  of  instrument  or  means.— The  instrument  or  means  by 
which  it  was  committed  should  be  set  out— 36  Tex.  352;  54  Me.  408; 
and  facts  sufficient  to  show  the  means  of  its  perpetration— 9  Bush,  178; 
but  it  need  not  set  out  circumstances  which  determine  the  degree  of 
the  crime— 39  Md.  355;  S.  C.  2  Green  C.  R.  381;  and  a  statement  of  de- 
gree of  the  crime  may  be  treated  as  surplusage— 9  Cal.  54;  id.  576;  21 
id.  400;  27  id.  507.  That  ho  was  killed  by  a  shot-gun  is  bad,  for  lack  of 
a  statemont  of  the  circumstances  attending  its  use— 27  Arlc  493;  S.  C. 
1  Green  G.  R.  741.  The  manner  of  the  killmg  need  not  be  stated— 47 
Cal.  102;  34  id.  200;  40  id.  52.  It  is  sufficient  to  state  the  homicide 
committed  by  some  means,  instruments,  and  weapons,  to  the  grand  jury 
unknown— 47  Cal.  102,  approving  34  id.  200.  It  is  sufficient,  although  it 
states  "  by  "  a  knife  instead  of  "  with  "  a  knife— 22  N.  Y.  317.  That  the 
defendant, "  with  a  certain  stone  which  be  held,  feloniously  did  cast, 
and  throw,  and  strike  deceased  on  the  right  side  of  the  head,"  suffi- 
ciently shows  ho  threw  the  stone  and  hit  him— 6  Blnn.  179.  See  6  Met. 
224.  Charging  an  actual  poisoning  need  not  state  the  particular  poi- 
son—2  Ind.  617;  see  29  Ala.  27;  nor  that  defendant  knew  the  drug  was 
E Olson— 24  Gratt.  657;  103  Mass.  487.  Where  it  was  alleged  to  be  by  a 
attery,  an  assault  must  be  alleged— 9  Mo.  658;  see  5  Cush.  295.  It 
may  allege  seveitil  inconsistent  modes— 31  Gratt.  809.  See  10  La.  An. 
456.  The  allegation  that  defendant  did  administer,  etc.,  and  did  cause 
and  procure  to  be  administered,  etc.,  charges  but  one  offense— 34  K.  Y. 
228;  6ParkerCr.  B.  371. 

Aiders  and  abettors.— Where  several  were  aiding  and  assisting,  it 
isnotmaterialwhostrucktheblow— 3Brev.  333;  8  Bush,  366;  1  Green 
C.  B.  710;  as  it  may  charge  the  act  done  by  all  or  by  one,  abetted  by 
others— 5  Ark.  444.  It  may  charge  in  one  count,  one  as  principal,  and 
another  as  accessory,  and  in  another  count,  the  latter  as  principal,  and 
the  former  as  accessory— 43  Cal.  553;  40  id.  129;  39  id.  75:  32  id.  160.  In 
an  indictment  of  an  accessory  before  the  fact,  it  must  allege  the  death 
of  the  person  assaulted,  and  that  the  crime  of  murder  was  committed 
—46  Cal.  65. 

Death.  —  Charging  the  death  of  three  persons  charges  three  of- 
fenses—49  Cal.  453.  KiUing  several  by  the  same  act  is  one  offense,  but 
not  if  the  acts  and  intent  are  distinct— 7  Cold.  508.  It  must  show 
that  the  party  died  of  the  injury  specifically  described— 29  Fa.  St. 
441;  and  may  allege  death  as  from  four  distinct  assaults— 12  Cush. 
619.  Where  It  was  charged  that  accused,  at  the  county  and  State 
aforesaid  did  feloniously,  willfully,  and  maliciously,  and  of  malice 
aforethought,  shoot,  kill,  and  murder,  etc.,  it  is  sufficient  charge  of 
death— 43  Cal.  31;  34  id.  192;  55  id.  230. 

Description  of  deceased.— It  is  sufficient  to  describe  the  deceased 
person  by  the  name  by  which  he  was  known— 6  Cal.  96,  and  if  unknown 
the  verdict  may  charge  the  name  as  unlmown— 40  Ala.  698;  and  it 
need  not  state  that  he  was  a  human  being— 16  Ark.  499;  but  if  the 
name  of  deceased  be  known  it  must  be  stated— 30  Mo.  376.  Where  the 
Hurname  was  given  in  three  ways  of  spelling,  they  are  to  be  regarded 
jvs  idem  sonans—n  Wis.  579. 

Description  of  wound.— The  indictment  must  state  what  part  of 
the  body  was  wounded— 7  Blackf.  20:  contra,  35  Ind.  22;  23  id.  89;  22 
ill.  1 ;  and  see  22  N.  Y.  147 :  and  may  allege  several  parts  of  the  body  iu- 
ilictlng  one  mortal  wound  of  which  ho  died— 36  Tex.  523;  S.  C.  1  Green 
\J.  B.  650.    The  wound  should  be  alleged  to  be  mortal,  but  it  need  not 
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State  the  particulars  as  to  length,  breadth,  and  depth--39  Me.  78:  7 
Blackf.  20;  3  III.  328;  3  Heisk.  475;  contra,  1  Murph.  152;  see  20  Mo.  58. 
A  description  of  the  weapon,  length  and  depth  of  the  wound,  or  part  of 
the  body  on  which  they  were  inflicted,  are  not  necessary— 9  CaL  273; 
34  id.  191;  27  id.  507;  10  id.  313;  id.  310. 

Essential  elements  to  be  averred.— Where  the  statute  makes  intent 
an  essential  element,  intent  must  be  averred— 8  Ohio  St.  98:  id.  306. 
Express  malice  need  not  be  alleged— 38  Cal.  699;  the  proper  allegation 
Is  •♦malice  aforethought*'— id.;  2  Va.  Cas.  70;  but  see  4  Rich.  260;  20 
Wis.  415.  It  is  sufhcient  without  the  words  "  malice  aforethought,"  if  it 
contains  language  which  is  equivalent,  as  "  willfully,  maliciously,  felon- 
iously, and  premeditatedly'^— 17  Cal.  166;  21  id.  400;  24  La.  An.  191;  see 
27  id. 600;  26  Wis.  415.  The  absence  of  the  word  ''deliberate"  is  im- 
material—9  Cal.  576 ;  10  id.  809.  An  allegation  of  premeditation  or  mal- 
ico  aforethought  is  necessary— 12  Cal. 325;  3  Kans.  450;  27  Iowa,  402;  id. 
415;  29  id.  118;  but  see  37  N.  Y.  413;  49  Barb.  122;  39  N.  Y.  245;  13  Wend. 
159;  22  id.  167;  49  N.  H.  399;  50  id.  369. 

D^beration  and  premeditation.— Deliberation  and  premeditation 
are  not  included  in  "  malice  aforethought ' '—4  Greene,  500.  That  such 
a  person,  on  such  a  date,  at  such  a  county,  feloniously,  willfully,  and 
maliciously,  did  kill  and  murder  such  a  person,  etc.,  contains  all  the 
ultimate  or  issuable  facts  in  the  case— 34  Cal.  200;  id.  211;  47  id.  101. 
See  ante,  %  187. 

Rape.— Charging  that  defendant  feloniously  assaulted  a  female  by 
throwing  her  on  her  back  and  attempting  to  have  sexual  intercourse 
with  intent  to  outrage  her  person,  does  not  charge  an  assault  with 
hitent  to  rane— 48  Cal.  258.  it  must  allege  the  county  within  which 
found— id.  But  it  is  good  if  it  allege  that  the  assault  was  made  with 
intent  to  commit  an  act  of  sexual  intercourse  by  force  and  violence, 
and  against  the  will  of  the  woman»  without  alleging  "against  her 
resistance  "—47  Cal.  450.  It  need  not  strictly  follow  the  language  of 
tho  statute;  words  conveying  the  same  meaning  may  be  used— 53  Cal. 
620;  see  2  Ya.  Cas.  235;  4  Dev.  &  B.  152.  It  need  not  allege  that  she  was 
not  his  wlfe-^  Cal.  600;  11  Cush.  647.  The  words  "forcibly"  and 
"against  her  will"  are  essential— 1  Dev.  142;  except  as  to  a  child  of 
less  than  ten  years  of  age— 63  Me.  210.  It  is  otherwise  with  the  word 
" unlawfully  "—2  Va.  Cas.  235;  so,  the  word  "feloniously"  mast  be 
alleged— 73  N.  C.  461 ;  but  see  11  Cush.  547.  The  word  "  ravish  "  is  es- 
sential- 3  Parker,  15.  That  the  accused,  violently  and  against  the  will 
of  the  woman, "  feloniously  did  ravish  and  carnally  know  "  is  suificient 
averment  of  force— 8  Gray,  489.  The  words  "carnal  knowledge" 
mean  sexual  bodily  connection— !;7  Mass.  69.  The  averment  that  the 
Injured  person  is  over  ten  years  is  not  necessary,  but  for  violation  of 
a  child  under  ten  years,  age  is  material,  and  must  be  averred  and 
I>roved— 29  Cal.  675;  46  Miss.  501;  4  Ired.  224;  7  Ohio,  243;  63  N.  C.  7;  see 
11  Cash.  547.    See  an /e,  §  261. 

An  indictment  charging  that  defendant  "did  unlawfully  and 
feloniously  have  carnal  knowledge  of  a  certain  female  child  named 
A.,  she,  the  said  A.,  being  under  ten  jears  of  age,  to  wit,  of  the  age  of 
nine  years  and  upwards,  is  valid— 17  Cal.  276.  It  is  not  necessary  to 
aver  the  age  of  the  person  charged  with  the  crime— 29  Cal.  575. 

Receiving  stolen  goods.— The  receiver  maybe  indicted,  though  the 
principal  is  not  prosecuted  or  known— 3  Mass.  126.  Where  an  Indict- 
ment charged  the  defendant  with  feloniously  receiving,  having,  and 
aiding  in  concealing  stolen  goods,  knowing  the  same  to  have  been 
stolen,  charges  tho  offense  of  receiving— 34  Cal.  182.  It  must  show 
that  defendant  received  them  from  tho  principal  felon— 13  Ired.  333 ; 
Phill.  (N.  C.)  52.  In  general,  it  need  not  state  the  name  of  the  person 
who  stole  tho  goods,  and  tho  alleijation  that  his  name  is  unknown  is 
equally  immaterial— 43  Cal.  199;  2  Strob.  273;  9  Yerg.  338;  2  R.  I.  474;  6 
Ala.  845;  11  Gray,  60;  37  Mo.  68;  23  Ohio  St.  130;  S.  C.  2  Green  C.  R. 


§  960  RULES  OF  PLEADING.  368 

530:  nor  need  it  allege  any  consideration  passing  between  tlie  thief 
and  the  receiver— 12  wend.  76.  The  indictment  must  describe  the 
goods  with  certainty— 3  Hill,  194:  see  6  Ala.  845;  that  the  stolen  prop- 
erty was  so  many  ysurds  of  cloch  of  a  certain  value,  is  sufficiently 
definite— 103  Mass.  436.  It  must  allege  ownership  of  the  stolen  property 
—40  Me.  133;  Joint  property  may  be  alleged,  as  the  property  of  one  of 
tho  owners— 103  Mass.  469;  or  it  may  be  alleged  as  the  property  of  a 
corporation— 5  Parker  Cr.  K.  330;  or  it  may  be  alleged  as  the  property 
of  him  from  whom  it  was  taken,  although  as  against  the  true  owner, 
his  possession  was  tortious— 108  Mass.  466.  It  should  allege  that  ho 
received  them  with  intent  to  deprive  the  owner  of  them-5  Humph. 
63;  seo  3  Blackf.  28:  1  Parker  Cr.  R.  664.  'Ihat  defendants  feloniously 
bought  or  received  two  horses  of  the  value  of  one  hundred  dollars 
each,  which  said  horses  had  been  feloniously  taken  and  carried  away, 
they  well  knowing  they  had  been  feloniously  taken  away,  is  a  suf- 


tkient  averment  of  guilty  knowledge— 41  Ala.  393.  An  indictment 
which  alleges  that  defendant  received  certain  stolen  property,  know- 
ing it  to  be  stolen,  without  alleging  that  ho  received  it  both  for  his 


own  gain  and  to  prevent  the  owner  from  again  possessing  it,  is  suf- 
ficient—43  Cal.  199.    See  ante,  §§  49-497. 

Robbery.- An  allegation  of  stealing  by  force  and  violence  Is  sufl- 
cient,  with  the  averment  of  putting  in  fear— 7  Mass.  242 ;  or  that  it  was 
forcibly  taken  from  the  person,  with  averring  against  liis  will— 28  Cal. 
490:  or  that  it  was  taken  from  the  person  against  his  will  feloniously 
and  violently— 7  Ired.  239;  but  that  ho  did  f  elouiously  seize,  take,  and 
carry  away  is  not  sufficient— 4  Ohio  St.  53i).  It  may  allege  that  it  was 
committed  on  the  highway  or  near  it— 7  Ired.  234.  It  must  allege  that 
the  property  was  taken  from  the  person  of  another— 39  Ga.  6^.  An 
indictment  which  merely  states  that  tho  property  was  taken  from 
"  another  person  "  is  fatally  defective ;  it  must  state  that  it  was  ta3cen 
from  "  the  person  of  another  "—21  Cal.  385.  It  need  not  allege  the 
kind  and  value  of  property  taken— 73  N.  C.  83;  but  describing  it  as 
"ten  dollars  in  money  of  tho  United  States  currency,"  was  held  too 
indefinite— 47  Ala.  53.  The  indictment  must  allege  that  the  property 
taken  was  the  property  of  some  person  other  than  the  defendant— 21 
Cal.  344.  Ownership  of  the  property  is  a  part  of  the  description  of  the 
offense— 21  Cal.  344.  It  must  state  correctly  the  ownership  of  the  prop- 
erty taken,  as  well  as  the  name  of  him  from  whom  it  was  taken— 21 
Cal.  344;  30  Tex.  214.  Though  an  indictment  fails  to  aver  the  char- 
acter of  the  possession  of  the  person  from  whom  it  was  taken,  it  is 
not  invalid— 28  Cal.  490.  An  indictment  against  an  accessory  must 
contain  all  the  averments  necest>ary  against  the  principal,  and  that 
the  crime  of  the  principal  was  couimitted  before  it  was  found  and 
presented— 50  Cal.  416;  31  id.  567.  The  owner  of  the  property  is  not 
guilty  of  robbery  in  taking  it  from  the  person  of  tho  possessor,  though 
he  may  be  guilty  of  another  offense— 21  Cal.  345.    See  ante,  §§  211-213. 

960.  No  indictment  or  information  is  insuflScient,  nor 
can  the  trial,  judgment,  or  other  proceeding  thereon  be 
affected  by  reason  of  any  defect  or  imperfection  in  mat- 
ter of  form  which  does  not  tend  to  the  prejadice  of  a  sub- 
stantial right  of  the  defeni^ant  upon  its  merits.  [In  jef- 
f  ect  April  9th,  1880.] 

Validity  of  indictment— No  indictment  shall  be  deemed  insuffi- 
cient by  reason  of  Any  defect  which  does  not  tend  to  prejudice  the 
dei'endant-9  Cal.  65 ;  28  id.  211 ;  37  id.  281 ;  43  Id.  446.  Verbal  or  gram- 
matical Inaccuracies,  which  do  not  affect  the  sense,  are  not  fatal— 50 
Ala.  120;  2  Dev.  &  B.  400;  15  Gray,  408;  3  Gratt.  650;  10  id. 708;  3  Heisk. 
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376;  6  Ind.  333;  20 Iowa,  582;  Sired.  195;  19  Mo.  674;  85  Hiss: 403;  23  K. 
Y.  317;  72  id.  372:  55  N.  C.  201:  80  id.  384;  63  id.  234:  7  Pa.  St. 439;  6  Tex. 
Ct.  App.  274;  9  W.  Va.  641 ;  8  S.  C.  237 ;  see  15  Pa.  St.  95.  So  as  to  mere 
misspelling— 6  Ind.  333;  4  Wis.  400;  it  is  no  ground  for  arresting  Jndg- 
rnent— 1  Dev.  263;  3  McCord,  190;  16  La.  An.  183;  U  Bich.  35&  The 
omission  of  formal  words  is  not  fatal— 21  Mo.  481;  14  Yt.  353.  So, 
erasures  and  interlineations  do  not  vitiate— 15  Gray,  194;  16  Id.  16;  12 
Ind.  670;  44  N.  H.  383;  14  Ohio,  461 ;  7  Car.  &  P.  319. 

Safficiency,  how  tested.— Tho  sufQciency  of  an  Indictment  Is  to  be 
determined  by  the  rules  prescribed  by  this  Code,  and  if  an  Indict- 
ment, upon  a  fair  reading,  will  stand  this  test,  it  is  sufficient,  though 
not  good  at  common  law— 39  Cal.  210;  37  id.  280;  27  id.  510;  17  id.  im; 
9  id.  55 ;  5  id.  355.  Mere  formal  defects,  by  which  no  substantial  rights 
of  defendant  are  prejudiced,  wlU  not  justify  an  arrest  of  judgment— 
37  Cal.  281;  as  in  case  of  matters  of  description— 43  id.  446;  28  id.  211. 
Numbers  and  dates  given  in  figures  and  abbreviations,  instead  of  being 
written  out— 3  Yt.  481;  2  Ashm.  TO;  or,  the  omission  of  a  formal  word 
—14  Yt.  353;  21  Mo.  481 ;  2  Dev.  452;  19  Mo.  674;  so,  of  erasures  and  in- 
terlineations, where  the  indictment  is  otherwiselegible— ISGray,  94; 
14id.S76;  11  id.  4;  12  Ind.  670;  14  Ohio,  461;  7  Car.  &  P.  319. 

961.  Keither  presumptions  of  law,  nor  matters  of 
which  judicial  notice  is  taken,  need  be  stated  in  an  in- 
dictment or  information.    [In  effect  April  9th,  1880.] 

See  92  U.  S.  644;  56  Ind.  107;  110  Mass.  ISl ;  3  Cranch  C.  C.  618. 

962.  In  pleading  a  judgment  or  other  determination 
of,  or  proceeding  before,  a  court  or  officer  of  special  juris- 
diction, it  is  not  necessary  to  state  the  facts  constituting 
jurisdiction;  but  the  judgment  or  determination  may  be 
stated  as  given,  or  made,  or  the  proceedings  had.  The 
facts  constituting  jurisdiction,  however,  must  be  estab- 
lished on  tlie  trial. 

963.  In  pleading  a  private  statute,  or  a  right  derived 
therefrom,  it  is  sufficient  to  refer  to  the  statute  by  its  title 
and  the  day  of  its  passage,  and  the  court  must  thereupon 

take  judicial  notice  thereof. 

Private  statutes.— An  Indictment  on  a  private  statute  must  set  out 
tho  statute  in  full— 7  Conn.  5)2 ;  1  Dev.  &  B.  1 16;  1  Sid.  356.  This  section 
changes  the  common-law  rule— see  2  Hale  P.  C.  172;  2  Hawks,  ch.  25,  § 
103;  Sac.  Abridg.  "  Indictment,"  p.  2. 

964.  An  indictment  or  information  for  libel  need  not 
set  forth  any  extrinsic  facts  for  the  purpose  of  showing 
the  application  to  the  party  libeled  of  the  defamatory 
matter  on  which  tho  indictment  or  information  is  found- 
ed; but  it  is  sufficient  to  state  generally  that  the  same 
was  published  concerning  him,  and  the  fact  that  it  was 
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SO  published  must  be  established  on  the  trial.    [In  effect 

April  9th,  1880.] 

Libel.— The  document  should  be  set  out  in  words  and  figures— 7 
Humph.  63:  1  Gush.  46;  3  Halst.  333;  2  Hawks,  248;  65  Ind.  86;  1  Mass. 
64:  itf.  62;  id.  66;  2  South,  749;  7  Serg.  &  R.469;  10  id.  173:  Wright,  73; 
1  Leach,  77 ;  id.  145.  It  must  be  set  out  accurately— 1  Cush.  66 ;  7  Humph. 
63;  2  McCord,  248;  10  Serg.  &  R.  173;  see  10  Cush.  402;  but  the  whole  of 
It  need  not  be  set  out— 32  Me.  530.  The  date  at  the  end  of  a  libel  need 
not  be  set  forth— 2  Gray,  289.  Professing  to  set  it  out  according  to  its 
substance  is  not  sufficient— 6  Rich.  387;  1  Cush.  46;  10  Serg.  &R.  173;  7 
Humph.  63.  Where  it  was  set  out  "  accordingto  the  tenor  and  effect 
following,  that  is  to  say,"  it  is  insufficient— 7  Humph.  63;  6  Rich.  387; 
but  describing  the  libel  as  a  letter,  circular,  or  pamphlet  Is  not  objec- 
tionable, being  only  a  mode  of  publication— 32  Me.  530.  Where  the 
omission  of  a  letter  does  not  alter  the  meaning  of  a  word,  the  variance 
is  immaterial— Thach.  C.  C.  29.  Where  parts  are  selected  and  set  forth, 
preceded  by  the  words  "  in  these  words,"  or  "  as  follows,"  or  "  in  the 
words  and  figures  following,"  or  "  to  the  tenor  following,"  a  variance 
will  be  fatal— 86  Ul.  147 ;  34  Me.  383;  1  Cush.  46;  2  Ohio  St.  91.  See  ante, 
§248. 

The  indictment  must  set  forth  matter  which  is  prima  facie  libel- 
ous, or  must  charge  that  matters  set  out,  although  not  a  libel  on  its 
face,  was  designed  to  be  so— 6  Ired.  418.  The  charge  need  not  be 
more  specific  than  the  libelous  publication— 3  Humph.  389.  Charging 
that  defendant  sent  the  libel  is  a  sufficient  publication— 32  Me.  530. 
The  office  of  an  innuendo  is  to  point  out  and  refer  to  matter  pre- 
viously expressed, to  explain  the  meaning  when  obscure,  and  to  indi- 
cate persons  when  reference  to  them  is  ambiguous— 6  Ga.  276;  1  Rich. 
179.  An  indictment  which  alleges  that  defendant  published  a  libel 
"tending  to  blacken  the  honesty,  virtue,  integrity  and  reputation  of 
the  said  A.  B.,  and  thereby  expose  him  to  public  hatred,  ridicule  and 
contempt,  in  which  said  false,  scandalous,  and  malicious  libel  there 
are  defamatory  and  libelous  matters  «f  and  concerning  the  character 
of  the  said  A.  B.,"  sufficiently  charges  that  the  libel  was  in  relation  to 
A.  B.-4  Ga.  14. 

965.  When  an  instrument  which  is  the  subject  of  an 
indictment  or  information  for  forgery  has  been  destroyed 
or  withheld  by  the  act  or  the  procurement  of  the  defend- 
ant, and  the  fact  of  such  destruction  or  withholding  is  al- 
leged in  the  indictment  or  information,  and  established 
on  the  trial,  the  misdescription  of  the  instrument  is  im- 
material.    [In  effect  April  9th,  1880.  J 

Lost  instrument.— Where  the  document  is  lost  or  destroyed,  or  re- 
mains in  defendant's  hands,  it  is  sufficient  to  aver  special  facts  as  an 
excuse  for  not  setting  it  out— 36  Cal.  245;  11  Cush.  142;  giving  the  pur- 
port of  the  instrument  as  near  as  possible— 50  Ala.  139;  27U1.45;  55  Ind. 
5)9;  2  Mason, 468:  34  Me.  223;  4  Leigh,  694;  69  N.  C.  313;  1  Chip.  D.  294; 
l(j  Wend.  531 ;  2  Term.  Rep. 200;  4  Car.  &  P.  254;  id.  128.  So,  where  the 
l)ond  was  with  the  d  fendant— 2  Cowen,  522;  see  1  Head,  139.  A  con- 
viction will  be  sustained  notwithstanding  a  variance— 16  Wend.  53;  see 
I  Tyler,  147.  So,  where  a  libel  is  too  indecent  to  be  set  forth,  the  non- 
setting  forth  win  be  excused— 17  Mass.  336;  126  id.  46;  2  Serg.  &  R. 
91;  1  Maun.  (Mich.)  90;  but  the  reason  of  the  omission  must  be  averred 
—1  Cush.  66.  A  non-description  will  be  excused  even  when  the  loss  is 
by  prosecutor's  negligence— 16  Minn.  109.    The  production  of  the  lost 
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instrument  will  be  fatAi,  if  there  is  a  variance  between  the  indictment 
and  the  proofs— 33  Ind.  159.    See  ante,  §  i;5J,  note. 

966.  In  an  indictment  or  information  for  perjury,  or 
subornation  of  perjury,  it  is  sufficient  to  set  forth  tlie 
substance  of  the  controversy  or  matter  in  respect  to  which 
the  offense  was  committed,  and  in  what  court  and  before 
whom  the  oath  alleged  to  be  false  was  taken,  and  that  the 
court,  or  the  person  before  whom  it  was  taken,  had  au- 
thority to  adminisjter  it,  with  proper  allegations  of  the 
falsity  of  the  matter  on  which  the  perjury  is  assigned; 
but  the  indictment  or  information  need  not  set  forth  the 
pleadings,  record,  or  proceedings  with  wliicli  the  oath  is 
connected,  n^r  the  commission  or  authority  of  the  court 
or  person  before  whom  the  perjury  was  committed.  [In 
effect  April  9th,  1880.] 

Ferjory.— An  indictment  charging  the  oifense  in  the  words  of  the 
statute  is  sufficient— (i  Cal.  487.  See  ante,  §  953.  An  indictment  charg- 
ing that  accused  did  willfully,  corruptly,  and  falseJy  swear,  without 
alleging  "  feloniously,"  Is  suracient— U  Cal.  487.  That  accused  (describ- 
ing the  proceeding)  did  willfully,  corruptly,  and  falsely  swear,  etc., 
leaving  out  '•  feloniously,  is  sufficient— 7  Cal.  403:  (i  id.  487.  It  should 
appear  that  the  false  evidence  given  was  material  to  determination 
of  the  issue— (jl  Barb.  35;  4  Lans.  4:^7:  and  it  must  show  that  the  of- 
fense was  committed  in  a  judicial  proceeding— 30  Vt.  659;  37  id.  122; 
25t  Mich.  492;  or  in  a  course  of  lustice— 39  Me.  337;  6  Yerg.  531.  It 
must  state  before  what  tribunal  the  oath  was  administered— 1  Murpli. 
loU;  8  Biackf.  225;  and  that  the  court  or  officer  liad  authority  to  ad- 
minister the  oath— 50  Me.  217.  It  is  sufficient  to  aver  that  an  issue  was 
duly  Joined— 1  Iowa,  160;  12  Mass.  274;  11  Ohio,  400;  5  Wend.  9.  The 
indictment  need  not  specify  the  particular  mode  in  which  the  prisoner 
was  sworn— 3  Strob.  147;  9  N.  H.  96;  36  N.  Y.  431;  10  Blch.  165;  50  liarb. 
531.  But  if  the  form  of  oath  be  alleged,  it  must  be  stated  correctly— 2 
Hill  (S.  C.)  611;  7  Humph.  47.  An  averment  of  the  substance  of  the 
oath  Is  sufficient— 5  Wend.  271 ;  6  N.  Y.  Supr.  206.  It  need  not  set  out 
the  whole  oath,  but  only  that  part  which  Is  false— 42  Mo.  119;  8  Wend. 
636.  It  must  allege  that  defendant  willfully  and  corruptly  swore  that 
a  certain  thing  is  true,  knowing  it  to  be  false,  or  denied  it,  knowing  it 
to  be  true— 1  Iowa,  503;  28  Tex.  626:  4  McLean,  113;  42  Tex.  238;  see 
20  Iowa.  582.  Falsely,  willfully,  and  corruptly,  is  sufficient,  without 
the  word  "  knowingly  "—37  Vt.  122;  or  "  feloniously  "—6  Cal.  487;  7  id. 
403.  It  must  charge  the  falsity  of  the  statement,  and  not  leave  it  to  be 
adduced  by  argument  or  intendment— 28  Tex.  625.  A  general  allega- 
tion that  defendant  swore  falsely  is  not  sufficient— 5913arb.  031 ;  see 
59  Me.  137.  It  should  set  out  the  substance  and  effect  of  the  testimony 
which  is  alleged  to  be  false— Busb.  402.  See  59  Barb.  531.  It  must 
show  that  the  false  testimony  was  material— 12  Mass.  274;  52  Ga.  242; 
64  Mo.  182;  see  12  Met.  225:  48  Mo.  93;  1  Dutch.  384;  3  Murph.  226;  14 
Gray,  31;  32  111.  429;  42  id.  307;  1  Man.  &  B.  137.  Where  the  materiality 
of  the  matter  appears  from  the  statements,  an  express  allegation  of 
materiality  Is  unnecessary- 1  Biackf.  49;  12  Met.  2-'.>;  8  Wend.  636;  3 
Zab.  49;  3  Mich.  5.)2:  'k6  tnd.  403;  29  Id.  442;  47  Mo.  378.  See  ante,  § 
118. 
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967.  In  an  indictment  or  information  for  the  larceny 
or  embezzlement  of  money,  bank-notes,  certificates  of 
stock,  or  valuable  securities,  or  for  a  conspiracy  to  cheat 
or  defraud  a  person  of  any  such  property,  it  is  sufficient 
to  allege  the  larceny  or  embea^lement,  or  the  conspiracy 
to  cheat  and  defraud,  to  be  of  money,  bank-notes,  certifi- 
cates of  stock,  or  valuable  securities,  without  specifying 
the  coin,  number,  denomination,  or  kind  thereof.  [In  ef • 
feet  April  9th,  1880.] 

Larceny.— It  is  not  necessary  to  state  facts  showing  the  commission 
of  the  offense  in  another  county— 40  Cal.  648.  The  venue  may  bo  laid 
in  any  county  into  wliich  the  stolen  property  is  conveyed— id.  If 
there  is  a  repuernancy  between  the  caption  and  the  statement  in  the 
body  of  the  Indictment  as  to  the  venue,  it  is  bad  for  repugnancy  and 
uncertainty— 18  Tex.  3<^1.  It  must  allege  that  the  larceny  was  com- 
mitted in  the  county  where  the  indictment  was  found— 47  Miss.  671:  8 
Nev.  208;  3  Stewt.  123;  43111.  3y7. 

Description  of  property.— The  goods  must  be  described  with  cer- 
tainty to  a  common  intent— 8  Barb.  637.  It  must  describe  the  articles 
by  tlie  names  they  usually  bear,  and  specify  the  number  and  value  of 
each  species  or  particular  kind— 11  Humph.  39;  8  Ired.  226. 

An  indictment  for  larceny  of  a  piece  of  paper  may  simply  state  its 
value,  without  further  description— 100  Mass.  206;  see  103  id.  436;  see 
as  to  promissory  notes— 4  Serg.  &  R.  194 ;  41  Conn.  690.  So,  for  •*  stealing 
a  parcel  of  oats'*  is  suflacient— 1  Dev.  137.  Charging  the  stealing  or 
"one  hundred  and  thirty  dollars'*  without  a  specific  description  of  tho 
money,  is  bad— 2f)  Ark.  68;  S.  C.  2  Am.  Cr.  B.  340.  The  species  of  money 
stolen  must  be  alleged— 12  Cox  C.  C.  257^,  S.  C.  1  Green  C.  B.  1. 

Money.— Sundry  gold  coins  current  as  money  in  this  commonwealth, 
of  the  aggregate  value  of  twenty-nine  dollars,  but  a  more  particular 
description  of  which  the  jurors  cannot  give,  as  they  have  no  means  of 
knowledge,  is  sufficient— 11  Cush.  142;  or  sundry  bank-bills  of  some 
banks,  respectively  to  said  Jurors  unknown,  of  the  amount  and  value 
in  all  of  thirty-eight  dollars— 10  Gray,  470.  An  information  which 
describes  the  property  as  one  hundred  and  thirty-five  dollars,  *•  of  the 
property,  goods,  and  chattels  of  A.,  '*  and  without  any  allegation  of  its 
value,  is  fatally  defective— 26  Mich.  298;  S.  C.  1  Green  C.  B.  349.  Stolen 
coin  should  be  described  as  so  many  pieces  of  current  gold  or  silver 
coin,  specifying  the  species  unless  unknown  to  the  grand  jury,  in 
which  case  they  may  so  state— 36  Cal.  245;  14  id.  101;  11  Humph.  39. 
That  the  grand  jury  have  no  knowledge  or  means  of  knowledge  of  the 
particular  description  of  the  coin  or  bank-bills,  is  no  ground  for  arrest 
of  juugment— 11  Cush.  142;  see  13  Allen.  451.  It  must  state  that  they 
were  of  the  current  coin  of  the  United  States— 37  Tex.  359. 

An  indictment  not  showing  the  species  of  cattle  taken  Is  sufficient— 
5  Cal.  355.  Describing  an  animal  in  the  alternative  as  to  bis  color,  etc.. 
is  not  a  fatal  error— 15  Cal.  408.  Where  the  indictment  describes  the 
animal  as  a  bay.  proof  that  he  was  a  bay  or  sorrel  is  sufficient  to  sup- 
port the  verdict— 3  Heisk.  452;  S.  C.  1  Green  C.  B.  353.  In  an  indict- 
ment for  stealing  bees  and  oysters,  it  need  not  aver  that  they  were 
reclaimed -23  Gratt.  S41;  S.  C.  2  Green  C.  B.  654;  2  Dutch.  UV.  In  an 
indictment  for  stealing  gold-bearing  quartz,  it  must  be  alleged  that  it 
had  been  severed  from  the  ledge  before  the  alleged  taking— 35  Cal. 
671.    The  allegation  in  an  indictment  for  larceny,  that  defendant  stole 
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"  six  hundred  and  ten  pounds  of  silver-bearing  ore  "  sufBLciently  shows 
that  the  property  was  personal  property— 8  Nev.  262;  S.  C.  2  Green 
C.  B.  335.  In  an  Indictment  for  stealing  from  a  building,  if  it  does  not 
properly  describe  the  building,  it  may  still  be  good  for  simple  larceny 
—14  Gray,  392;  32  Me.  683.  Where  chattels  afe  stolen  in  one  county 
and  carried  into  another,  an  indictment  lies  in  the  latter,  should  the 
larceny  have  been  committed  in  that  county— 47  Miss.  671:  S.  C.  1 
Green  C.  R.341:  8  Nev.  208;  S.  C.  1  Green  C.  JR.  343.  An  indictment 
for  stealing  one  article  (naming  it)  of  the  value  of  (stating  it)  is  good— 
3  GUI  &  J.  310—1  Mo.  532;  3»  Tex.  46;  but  of  one  certain  trunk  contain- 
ing various  articles  is  bad,  for  uncertainty— id.  388;  see  5  Jones  (N.  C.) 
318. 

Ownership.— An  allegation  of  ownersliip  is  essential,  imless  the 
offense  is  sufficiently  described— 41  Cal.  236;  or  where  the  ownership 
is  considered  immaterial  — 19  Cal.  598.  The  ownership  must  be 
averred  and  if  not  known,  it  must  be  so  stated— 25  Ind.234;  12  Tick. 
173;  14  Mass.  217 ;  7  Bush,  641 ;  53  Me.  124.  So,  an  indictment  for  alter- 
ing the  brand  on  a  horse  with  intent  to  steal  it,  or  that  the  owner  is 
ummown— 19  Cal.  425.  The  word  chattel  denotes  property  and  owner- 
ship—18  Johns.  90;  2  Va.  Gas.  154;  1  Doug.  (Mich.)  42;  55  Me.  200. 
Ownership  of  articles  furnished  to  a  child  may  be  alleged  in  either 
the  parent  or  the  child-2  Strob.  229;  4  Har.  (Del.)  570.  Ownership  of 
property  held  by  a  married  woman  must  be  alleged  in  her  husband- 9 
Cusn.2b3;  7  Gray,  337;  12  La.  An.  265;  33  Tex.  789;  so,  of  the  separate 
property  of  the  wife  in  the  possession  of  her  husband— 17  Ala.  415.  It 
IS  necessary  to  set  forth  the  name  of  the  owner  of  the  goods  if  known 
—42  Miss.  642;  7  Ired.  210;  47  N.  H.  416;  but  a  mere  variance  in  the 
christian  name  is  immaterial— 5  How.  (Miss.)  33;  so,  the  initials  of  the 
christian  name  are  sufficient— 31  Tex.  560;  and  a  mere  variance  iu  the 
initials  is  immaterial— 32  Tex.  124. 

An  indictment  for  stealing  a  letter  must  state  it  to  be  the  property 
of  some  other  person  than  the  prisoner— 1  Curt.  364.  It  may  describe 
banlc-notes  as  tne  property  of  the  person  forwarding  them— 3  McLean, 
405.  An  indictment  which  states  that  A.  B.  &  Co.  are  the  owners  of 
the  property  is  sufficient— 19  Cal.  598;  but  see  36  id.  247.   . 

Special  ownership.— Where  there  is  a  special  ownership,  the  in- 
dictment may  lay  the  ownership  in  olthcr  tho  KpDclal  or  general  owner 
—55  N.  H.  152 :  30  Iowa,  203 ;  10  Gray ,  469 ;  I  lliud,  4.04.  So,  where  goods 
were  bought  for  the  poor,  thoy  n»ay  bo  allcgetl  as  the  property  of  the 
county— 37  N.  Y.  117.  It  may  be  alleged  as  the  property  of  the  guard- 
ian—22  Ga.  499;  or  in  the  numufacturo  of  goods  of  his  employer- 3ii  N. 
H.  301;  or  of  a  washerwouiau— 3  McLean,  405;  or  of  a  constable— 10 
Wend.  166;  or  of  a  hirer— 13  Ala.  153;  or  of  a  landlord— 32  N.  U.  301 ;  or 
of  a  coach-maker  hired  torepair— 3  McLean,405:  or  in  a  driver— id.; 
or  in  one  in  lawful  possession- 1  Bail,  310;  see  1  Parker,  329;  6  Humph. 
330. 

Ownership  in  different  persons.— The  spoils  of  a  single  larcenous 
act  may  all  be  Included  In  one  count— 62  Me.  284;  even  though  the 
articles  are  the  property  of  different  persons— 42  lud.  335;  29  Me.  329; 
7  Mo.  55;  37  id.  373;  23  Ohio  St.  339;  or  there  may  bo  as  many  dilfercnt 
indictments  as  there  are  owners- 104  Mass.  652;  2  McMull.  382;  9  Ncv. 
321.  Counts  for  horse-stealing  and  for  stealing  other  property  may  be 
Joined— 18  Ohio,  221 ;  50  N.  H.  150;  40  Vt.  555. 

Joint-ownership.— The  property  of  Joint-owners  must  be  alleged  in 
the  names  of  all  the  Joint-owners,  but  If  they  be  a  corporation,  it  may 
be  in  tho  name  of  such  corporation— 36  Cal.  245.  It  must  be  laid  in  the 
partner  who  has  the  legal  interest  in  them— 1  Wheel.  C.  C.  369.  An  in- 
dictment which  in  one  count  alleges  the  goods  to  bo  the  property  of 
certain  persons,  and  in  other  comits  states  the  owners  to  be  other 
persons,  does  not  charge  different  offenses— 17  Cal.  354.    Where  prop- 

Fen.  Code.- 8A. 


§  967  BULE9  OF  PLEADING.'  37^ 


eity  stolen  belongs  to  a  body  of  persons,  it  ought  not  to  be  laid  as  the 

{)roperty  of  the  body  unless  incorporated,  but  should  be  alleged  as 
)elonghig  to  the  individuals— 63  111.  451 ;  2  Green  Cr.  B.  562. 

Value.— Where  the  nature  of  the  punishment  depends  on  the  value 
of  the  things  stolen,  the  allegation  of  value  is  material— 46  N.  H.  186; 
42  Ala.  531  ;l  Mass.  245;  13  Fla.  671 ;  40  6a.  229;  5  Cush.  365;  see  6  Parker 
Cr.  R.  256.  The  value  of  each  article  and  the  name  of  each  owner 
must  be  separately  and  specifically  alleged— 44  N.  H.  624;  9  Met.  134; 
confra,  5  Blackf.  224:  8  id.  498;  101  Mass.  207:  44  Ala.  396;  3  McLean, 405; 
1  Fort.  118;  8  Gray,  492;  10  id.  470;  46  Ala.  S5. 

An  indictment  charging  with  the  larceny  of  two  hundred  and  fifty 
sheep,  of  the  value  of  one  thousand  dollars,  is  not  sufficient,  because 
tho  value  of  each  sheep  is  not  separately  stated— 34  Gal.  591.  The  alle- 
gation  of  value  in  "  tlollars,"  without  adding  "  lawful  money  of  the 
United  States,"  is  sufficient— 9  Cal.  234.  The  allegation  of  value  is 
sufficient  if  it  is  as  certain  as  the  language  in  the  statute— 9  Cal.  236. 
Under  tho  statute  of  1868,  it  is  not  necessary  to  state  the  value  of  a 
horse,  mare,  etc.— 39  Cal.  405.  An  indictment  for  entering  a  house, 
with  intent  to  steal,  neec  not  aver  the  value  of,  nor  give  more  tlian  a 
general  description  of  the  property  the  defendant  intended  to  steal- 
Si  Cal.  451. 

Guilty  knowledge  and  intent— It  must  allege  that  the  property 
was  taken  with  intent  to  deprive  the  owner  of  it— 26  Tex.  106;  41  id. 
231 ;  and  that  it  was  taken  without  the  consent  of  tho  owner— 39  id. 
393 ;  but  tliis  is  unnecessaiT  where  he  had  possession  only  to  keep  the 

Eroperty— 35  id.  724;  see  82  id.  155.  An  averment  that  defendant 
roke  into  a  house  with  intent  .to  steal  or  commit  a  felony,  charges 
grand  larceny— 48  Cal.  684;  S.  C.  2  Green  C.  B.  623;  but  see  46  Ala. 
1 17. 

Joinder.— Where  several  were  joined  in  a  charge  of  attempt  to  steal, 
all  may  be  convicted  though  only  one  did  the  act— 105  Mass.  602;  and 
it  is  immateriat  whether  they  were  previously  acquainted,  or  were 
confederated  for  a  felonious  purpose— 43  111.  397.  The  thief  and  the 
receiver  cannot  be  Jointly  indicted— 34  Cal.  181;  contra,  7  Gray,  43;  12 
AUen.451. 

Distinct  offenses.— Distinct  larcenies  may  be  presented  in  different 
counts— 104  Mass.  552.  So,  as  to  larceny,  and  receiving— 45  Me.  608;  8 
Humph.  69;  4  Ind.246;  4  La.  An.  434;  id.  435;  10  Cush.  630.  So,  as  to 
breaking,  and  entering,  and  larceny-  20  Pick.  356;  22  id.  1 ;  11  N.  H.  38; 
see  18  Minn.  518.  As  to  rule  in  California,  see  ante,  §  954.  So,  as  to 
embezzlement,  and  stealing— 9  Met.  138. 

Charging  in  different  ways.— An  indictment  charging  with  **  steal- 
ing, taking,  and  leading  or  driving  away"  is  not  bad,  as  charging  of- 
fense in  the  disjunctive— 15  Cal.  408.    See  ante. 

Second  offense.— Tho  indictment  must  state  facts  to  show  that  he 
had,  prior  to  last  offense,  been  convicted  of  a  previous  offense— 7  N.  Y. 
50;  see  3  Parker  Cr.  E.  330;  1  Hill,  261;  1  Parker  Cr.  R.  645;  1  Rob.  (Va.) 
754;  5  Hill,  427. 

Material  averments.- The  word  "steal"  Is  not  necessary— 1  How. 
(Miss.)  262:  2Ind.  91;  and  the  word  " stel"  for  steal  is  not  cause  for 
arrest  of  judgment— 4  Blackf.  457.  Where  the  indictment  charged 
*•  larcey,"  It  was  held  that  the  word  "  larceny  "  could  not  bo  substi- 
tuted, and  the  indictment  charges  no  offense— 6  Pac.  C.  L.  J.  322. 
"Carry,"  omitting  the  word  "  away,"  is  insufficient— 7  Gray,  43.  Omit- 
thig  the  words  "  lawful  money  of  the  United  States  "  is  not  a  ground 
for  demurrer— 9  Cal.  234.  The  words  "  lead  or  drive  away  "  are  not 
necessary  in  an  indictment  for  stealing  an  animal— 46  CaL  302. 

Charging  attempt.— A  charge  of  an  attempt  must  state  facts  show- 
ing the  manner  in  which  tho  attempt  was  made— 3  Nev.  238;  as  charg- 
ing that  defendant  took  tho  impression  of  a  key,  and  prepared  a  false 
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key  to  unlock  the  door,  and  break  and  enter  to  steal— 26  Oa.  493.    So, 
as  to  an  attempt  to  pick  the  pocket  of  a  person— 105  Mass.  169.  ' 

Snfficiencyof  indictment.— That  defendant  (naming  date  and  place) 
"  did  unlawfally  and  feloniously  take,  steal,  and  carry  away "  one 
horse  of  the  personal  jgoods  of  (naming  the  owner)  is  sumcient— 6  Pac. 
O.  L.  J.  569.  It  is  sumcient  to  charge  that  defendant  did  steal,  take, 
and  carry  away,  without  ••  lead  or  drive  away  "—46  Cal.  302.  That  de- 
fendant "  did  feloniously,  willfully,  and  unlawfully  steal,  take,  and 
ca^ry,  lead,  and  drivo  away,"  is  a  sufficient  statement  of  the  intent— 
27  Cal.  500.  ••  Stealing,  taking,  leading,  or  driving  away,"  is  not  defect- 
ive as  charging  the  offense  in  the  disjunctive— Id  Cal.  408.    See  §  S5U. 

Larceny  by  bailee.  —  Indictment  must  state  with  directness  and 
certainty  facts  and  circumstances  necessary  to  constitute  a  complete 
offense.  Including  the  bailment— 19  Cal.  601.  That  the  property  was  of 
the  value  of  so  many  dollars,  without  saying  *'coln  of  the  United 
States."  is  insufficient— 19  Cal.  601 ;  15  id.  512 ;  overruling  8  id.  42.  The 
defendant  could  not  be  convicted  without  proviuff  Intention  to  steal 
the  horse  at  the  time  of  taking  it— 18  Cal.  337.  Indictments  against 
bailees  shoold  distinctly  set  forth  the  character  of  the  bailment,  the 
mode  of  conversion,  the  description  of  the  property,  and  its  value— 8 
Cal.  42;  9  id.  313;  19  id.  600. 

Embezzlement— An  indictment  for  embezzlement  must  aver  the 
relation  of  defendant  to  the  inlured  party,  and  that  the  property  came 
into  his  possession,  or  tmder  his  care,  by  virtue  of  his  employment— 5 
Denio,  T6;  see  4  Mich.  665;  but  it  need  not  charge  that  he  was  the 
clerk  or  servant  of  the  owner  of  the  goods— 1  Parker  Cr.  R.  202.  It 
must  describe  the  property— 6  Gray,  15;  with  the  same  particularity 
as  is  required  in  larceny— 40  Cal.  277 ;  5  Allen,  502 ;  but  it  will  be  sufficient 
without  proving  the  denominations  of  the  coins— 32  Tex.  763.  Descri  b- 
ing  the  property  "  as  certain  books,  letters,  files,  knives,  banknshares, 
slates,  and  sealing-wax,  to  about  the  value  of  forty  dollars,"  is  suffi- 
cient—30  Ala.  32.  It  may  allege  the  embezzlement  of  different  articles 
— 4  Parker  Cr.  B.  662.  Charging  the  embezzlement  of  "  a  lot  of  lum- 
ber," "  a  certain  lot  of  furniture,"  and  "  certain  tools,"  is  bad  for  un- 
certainty — 10  La.  An.  229.  An  indictment  against  an  officer  for 
embezzlement  of  money  paid  to  him  as  fines,  must  state  the  character 
and  kind  of  fines,  and  charge  a  fraudulent  intent— 36  Tex.  647.  If 
against  a  county  treasurer  for  embezzling  funds,  it  need  not  state  tho 
kuidof  funds— 13  Kan.  274;  id.  299.  For  embezzling  a  letter  contain- 
ing a  bank-note,  it  need  not  state  what  office  the  defendant  held,  nor 
set  out  tho  note- Crabbe,  584.  Charging  with  embezzlement  of  a  cer- 
tain amount  on  one  date,  and  with  the  embezzlement  of  another 
amount  on  another  date,  was  held  bad  as  charging  two  offenses— 23 
Cal.  577 ;  but  alleging  that  defendant  received  as  tax  collector  a  certain 
sum  for  licenses  duo  the  State,  and  a  certain  other  sum  for  licenses 
due  the  county,  does  not  charge  two  distinct  offenses— 31  id.  416.  Sec 
ante,  S  959,  note. 

FreTlons  conviction.- The  indictment  must  specifically  aver  the 
prior  conviction— 2  Met.  413;  8  Gray,  382;  78  Pa.  St.  490;  47  Md.  485; 
9  Gratt.  038;  27  Vt.  523 ;  and  when  the  court  was  one  of  general  Jurisdic- 
tion, an  allegation  of  that  fact  is  enough— 3  Parker  Cr.  B.  330;  but 
when  of  special  and  limited  Jurisdiction,  it  should  aver  facts  to  show 
Jurisdiction  both  of  person  and  subject-matter— 6  N.  Y.  50.  The  aver- 
ment of  conviction  without  the  averment  of  sentence  is  sufficient— 1 
Hill,  261;  contra,  14  Serg.  &  B.  69.  It  must  appear  tbat  the  prior  con- 
viction was  legal,  and  in  a  court  having  Jurisdiction— 3  Cowen,  347— u 
Gratt.  738;  and  a  foreign  conviction  cannot  be  made  the  basis  of  tho 
averment— 1  Parker  Cr.  B.  345. 

968.  An  indictment  or  information  for  exhibiting, 
publishing,  passing,  selling,  or  offering  to  sell,  or  having 
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in  possession,  with  such  intent,  any  lewd  or  obscene  book, 
pamphlet,  picture,  print,  card,  paper,  or  writing,  need 
not  set  forth  any  portion  of  the  language  used  or  figures 
shown  upon  such  book,  pamphlet,  picture,  print,  card, 
paper,  or  writing;  but  it  is  sufficient  to  state  generally  the 
fact  of  the  lewdness  or  obscenity  thereof.     [In  effect  April 

9th,  1880.] 

Obscene  publications.— The  Indictment  need  not  so  fully  describe 
tliera  as  to  spread  them  out  on  the  records— 1  Mann.  (Mich.)  SO:  17 
Mass.  336;  but  if  set  out,  it  must  be  in  the  very  words  of  which  it  is 
coniposed— 1  Cush.  66;  but  when  too  obscene,  a  description  may  be 
substituted,  and  a  reason  for  the  omission  be  stated— id.  It  is  not 
necessary  to  allege  that  the  exhibition  of  an  obscene  picture  was  in  a 
public  place,  if  exhibited  to  sundry  persons  for  money— 2  Serg.  & 
B.  91. 

969.  Section  nine  hundred  and  sixty-nine  of  said 
Code  is  hereby  repealed.    [In  effect  April  9th,  1880.] 

970.  U  pon  an  indictment  or  information  against  sev- 
eral defendants,  any  one  or  more  may  be  convicted  or 

acquitted.     [In  effect  April  9th,  1880.]     . 

Severalty.— Convictions  of  codefendants  are  several— 32  Miss.  406. 
Tlie  charge  against  them  is  several  as  well  as  joint— 2  Ired.  402;  49  Vt. 
437;  auda  jofnt  verdict  is  a  distinct  verdict  against  each— 29  Pa.  SI. 
42;).  So,  one  may  be  found  guilty  and  the  others  acquitted— 3  Cush. 
523.  Wlien  two  are  charged  with  an  offense,  it  is  not  a  variance  that 
tlie  proof  goes  only  to  one— 21  Pick.  523 ;  105  Mass.  686 ;  107  id.  208.  As  to 
adnltery,  see?  Jones(N.C.)159;  14  Gray,  57;  and  see  14  Ohio,  386.  When 
several  persons  are  jointly  indicted  and  convicted,  they  shonld  be 
sentenced  sever  lly— 16  Ark.  37;  14  B.  Mon.  386;  3  Wis.  785,  and  be  sev- 
erally fined— 10  Mo.  440;  21  id.  504;  61  id.  302. 

971.  The  distinction  between  an  accessory  before  the 
fact  and  a  principal,  and  between  principals  in  the  first 
and  second  degree,  in  cases  of  felony,  is  abrogated;  and 
all  persons  concerned  in  the  commission  of  a  felony, 
whether  they  directly  commit  the  act  constituting  the 
offense,  or  aid  and  abet  in  its  commission,  though  not 
present,  shall  hereafter  be  prosecuted,  tried,  and  pun- 
ished as  principals,  and  no  other  facts  need  be  alleged  in 
any  indictment  or  information  against  such  an  accessory 
than  are  required  in  an  indictment  or  information  against 

his  principal.     [In  effect  April  9th,  1880.] 

Accessories  before  the  fact— An  accessory  before  the  fact  may  be 
indicted,  tried,  and  punished  as  principal— 48  Cal.  22;  40  id.  141 ;  never- 
theless, the  indictment  must  specify  that  he  aid^d  and  abetted  the 
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crime,  and  must  state  in  what  particular  manner  he  did  so— 40  Cal.  141 ; 
39  id.  75;  see  32  id.  164.  Charging  in  one  count  the  defendant  as  prin- 
cipal, and  in  another  count  as  accessory,  does  not  charge  two  offenses, 
nor  are  the  two  counts  inconsistent— 48  Cal.  189;  45ia.  555;  see  40  id. 
129;  39  id.  75:  32  id.  164;  see  6  id.  23. 

Accessories,  who  are.— An  accessory  before  the  fact  is  one  who, 
being  absent  at  the  time  the  crime  Is  committed— 1  Leach,  615;  yet 
procures,  counsels,  encourages,  incites,  or  commands  another  to 
commit  the  crime— 5  Cal.  134;  27  id.  340;  1  Brev.  3})?;  8  Cowen,  137; 
4  Cranch  C.  C.  4(«;  1  Hayw.  (N.  CO  4;  99  Mass.  433;  26  Mich.  112; 
2  Ohio  St.  241;  4  Parker  Cr.  R.234;  10  Smedes  &  M.  192.  He  who 
procures  a  felony  to  be  done  is  a  felon— 2  Bond,  311:  8  Dana,  2S; 
13  Ired.  114:  3  Mass.  254;  4  id.  439;  12  Smedes  &  M.  58;  12  Wheat.  460;  4 
Yerg.  143;  45  Ind.  4«>8.  So,  as  to  procuring  a  murder  to  be  done— 33  Ind. 
418;  13  Tex.  168.  The  distinction  between  principals  and  accessories 
as  at  common  law  has  been  abolished  by  statute— 10  Cal.  68;  69  Ala. 
106;  and  accessories  before  the  fact  are  all  principals— 5  Cal.  134;  10  id. 
68;  12  Kan.  650;  S.  C.  1  Am.  Cr.  R.  667;  11  Ind.  62;  1  Bailey,  132:  64 
Barb.  299.  A  detective  entering  into  a  conspiracy  to  commit  a  crime 
for  the  purpose  of  exploding  it,  is  not  an  accessory  before  the  fact— 84 
Pa.  St.  187.  So  merely  conceiiling  a  felonious  design  will  not  make  a 
person  an  accessory— 81  III.  333. 

Instigation  to  crime.— A  person  inciting  another  in  a  tumultuous 
crowd  to  strike  an  ofiBcer,  is  guilty  of  the  assault— 99  Mass.  443:  27  Cal. 
340;  so  procuring,  counseling,  or  inciting  a  clerk  or  agent,  renders  the 
instigator  liable— 15  Ga.  346.  So  an  instigator  may  be  guilty  of  murder 
in  instigating  a  manslaughter— Dears.  &  M.  2H8.  At  common  law  the 
instigator  and  perpetrator  may  be  guilty  in  different  degrees— 31  N.  Y. 
229;  32  Miss.  405;  wlille  the  Instigator  is  responsible  for  incidental 
consequences  of  the  crime  he  counsels,  it  is  otherwise  as  to  collateral 
crimes— 26  Mich.  112;  5  W.  Va.  532.  The  instigator  need  not  be  the 
originator  of  the  criminal  design ;  if  he  encourage  the  perpetrator  by 
falsehood,  or  otherwise,  he  is  guilty  as  accessory— 10  Smedes  &  M.  192; 
Car.  &  M.  215.  The  advice,  procurement,  encouragement,  etc.,  may  be 
direct  or  Indirect— 6  Cox  C.  C.  333;  by  words,  signs,  or  motions— 40  111. 
488;  and  it  may  bo  personally,  or  through  the  intervention  of  a  third 
person— 19  St.  Trl.  804;  6  Car.  &  P.  535;  and  if  the  procurement  is 
through  an  intervening  agent,  it  is  not  necessary  that  the  instigator 
should  know  the  name  or  tlie  perpetrator— 1  Denlson,  39;  6  Car.  &  P. 
635;  1  Moody,  166;  19  How.  St.  Trl.  804;  and  no  matter  how  long  a  time 
or  how  great  a  space  intervenes  between  the  advice  or  instigation  and 
the  consummation  of  the  deed,  If  there  is  immedlale  causal  connec- 
tion between  the  instigation  and  the  act,  it  is  sufQcieut- Hi  Mass.  395; 
3CoxC.  C.  288;  6  id.  333. 

Liability  of  accessories.— The  offense  of  being  accessory  before  the 
fact  is  committed  in  the  county  where  the  substantive  accessorial 
acts  are  consummated— 13  Bush,  142;  114  Mass.  307;  in  which  county 
only  can  he  be  lndicted-27  Cal.  340;  57  How.  Pr.  342;  1  Parker  Cr.  R. 
246.  An  accessory  before  the  fact  In  one  State,  to  a  felony  committed 
in  another  State,  is  guilty  of  the  crime  in  tho  State  where  he  became 
accessory,  and  is  answerable  there,  while  the  prinf>lpal  is  indictable 
In  the  latter  State— 17  Ark.  561.  A  person  ont  of  the  State  becoming  an 
accessory  before  the  fact  to  a  felony  committed  within  tho  State, 
cannot  be  prosecuted  under  the  laws  of  the  State— 19  Ind.  421.  At 
common  law,  one  indicted  as  principal  cannot  be  convicted  on 
proof  showing  him  to  be  an  accessory  before  the  fact,  and  e  converso 
—40  Cal.  129;  41  id.  429;  39  id.  75;  28  id.  404;  32  id.  160;  12  Ala.  458; 
15  Ga.  346;  62  id.  287;  39  Miss.  613;  8  Neb.  80;  49  N.  H.  39;  65  N.  C. 
672;  31  N.  J.  L.  66;  83  111.  479:  9  Cox  C.  C.  242;  7  Car.  &  P.  575; 
but  in  States  where  all  are  prmclpals,  he  may  be  indicted  and  con- 
victed as  principal-40  Cal.  129;  41  Id.  429;  39  Id.  75;  28  id.  404;  32  id.  164; 
6  id.  23;  14  Bush,  232;  56  Ga.92:  40  Iowa,  169;  4  111.368;  47  id.  323;  49 
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id.  410;  12  Kan.  5M:  37  Pa.  St.  108;  84  id.  187;  59  Mich.  106.  An  acces- 
sory not  amenable  to  the  law  cannot  be  arraigned,  unless  his  acts  ren- 
der him  liable  as  principal— 1  Wood.  &  M.  221.  On  separate  trials,  the 
conviction  of  the  principal  is  on\y  prima  facie  evidience  of  guilt  on 
trial  of  the  accessory,  and  may  be  collaterally  disputed— 3  Clin.  221 ;  6 
Ired.  236;  29  Me..  84;  83  N.  H.  216;  10  Pick.  477:  1  Mass.  54;  13  Wend. 
592;  10  Smedes  A  M.  192;  1  Moody  C.  C.  347.  Alders  and  abettors  may 
be  convicted,  although  the  principal  has  been  acquitted— 28  6a.  216; 
29  Mo.  32;  10  Cal.  68;  1  Leach,  360;  2  Shaw,  370;  Buss.  &  R.  C.  C.  314; 
Salk.  334. 

972.  An  accessory  to  the  commission  of  a  felony  may 
be  prosecuted,  tried,  and  punished,  though  the  principal 
may  be  neither  prosecuted  nor  tried,  and  though  the  prin- 
cipal may  have  been  acquitted.    [In  effect  April  9th,  1880.] 

Both  the  principal  and  accessory  may  be  Indicted  together  or  sep- 
arately, without  reference  to  the  previous  conviction  or  acquittal  of 
the  other— 10  Cal.  68:  20  Id.  439;  and  so  with  reference  to  aiders  and 
abettors— id.  Accessories  before  the  fact  may  be  tried  separately— 40 
Cal.  129;  56  6a.  92;  4  111.  368;  49  id.  410;  14  Ind.  52:  46  Iowa,  265;  12  Kan. 
&50;  29  Me.  84;  126  Mass.  242;  18  Ohio  St.  496;  19  Ohio.  131;  25  Pa.  St. 
221 ;  12  Wis.  532:  Law  R.  1  C.  C.  77;  Bell's  C.  C.  243.  They  may  be  In- 
dicted, although  the  prime  actor  be  dead  or  escaped— 2  Brev.  3384 
Meigs,  106;  and  see  24  Mo.  475. 
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TITLE  VI. 

Of  Pleadings  and  Prooeedings  after  Indictment 
and  before  the  Commencement  of  the  Trial. 

Chap.    I.    Of  the  Arraignment  of  the  Defendant, 

§§  976-90. 
II.    Setting  aside  the  Indictment,  §§  995*9. 

III.  Demubbbb,  §§  1002-12. 

IV.  Plea,  §§  1016-25. 

Y.    Transmission  of  certain  Indictments  from 

THE    County   Court    to   the   District 

Court  or  Municipal  Criminal  Court  of 

San  Francisco,  §§  1028-30. 

YI.    Kemoval  of  the  action  before  Trial,  §§ 

1033-8. 
YII.    The  Mode  of  Trial,  §§  1041-3. 
YTH.    Formation  of  the  Trial  Jury  and  the  Cal- 
endar of  Issues  for  Trial,  §§  1046-9. 
IX.    Postponement  of  the  Trial,  §  1052. 
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CHAPTER  I. 

OF   THE    ARRAIGNMENT    OF    THE  DEFENDANT. 

S  976.  Defendant  most  be  arraigned  in  the  court  where  thfi  indict- 
ment is  filed  or  transferred. 

§  977.   Defendant,  when  to  be  present  at  arraignment. 

§  978.   If  in  custody,  to  be  brought  beforo  court. 

$  979.   If  discharged  on  bail,  bench-warrant  to  issue. 

S  980.   Bench-warrant,  by  whom  and  how  Issued. 

§  981.   Form  of  bench-warrant. 

§  982.   Directions  in  the  bench-warrant. 

§  983.   Bench-warrant,  how  served. 

S  984.   Proceeding  on  glTing  bail  in  another  county. 

S  985.  Ordering  defendant  into  custody  or  increasing  bail  wheiL  In- 
dictment is  for  felony. 

§  986.  Defendant,  if  present  when  order  made«  to  be  committed;  if 
not,  bench-warrant  to  issue. 

§  987.   Bight  to  coimsel  on  arraignment. 

§  988.   Arraignment,  how  made. 

§  989.  Proceedings  on  arraignment,  when  defendant  is  not  indicted 
by  his  true  name. 

S  990.    Time  allowed,  and  how  defendant  may  answer  on  arraignment. 

976.  When  the  indictment  or  information  is  filed,  the 
defendant  must  be  arraigned  thereon  before  the  Court  in 
which  it  is  filed,  unless  the  cause  is  transferred  to  some 
other  county  for  trial.    [In  effect  April  9th,  1880.  ] 

Arraignment  necessary.— A  yerdiet  in  a  case  where  there  has  been 
neither  arraignment  nor  plea  is  a  nullity— 28  Cal.  330 ;  3  Wis.  830.  The 
failure  of  this  duty  is  fatal— 52  Gal.  480;  54  lud.  159;  31  Mich.  471;  3 
Pinn.(Wi8.)337:  53  Mo.  234;  1  Tex.Ct.App.  408:  con <ra,  12  Kan.  660; 
but  it  need  not  be  repeated  after  a  mistrial— 53  Ga.  35.  If,  on  appeal, 
the  record  fails  to  show  that  defendant  was  arraigned  and  pleaded, 
tiie  court  will  assume  that  there  was  no  arraignment  or  plea— 52  Cal. 
480.  The  defendant  does  not  waive  an  arraignment  and  plea  by  sub- 
mitting to  a  trial,  introducing  witnesses,  and  allowing  the  case  to  be 
argued  on  his  behalf— 28  Cal.  330;  3  "Wis.  830;  see  8  Smedes  &  M.  587. 
When  the  case  in  which  defendant  is  arraigned  is  removed  toanother 
court,  no  fresh  arraignment  is  required— 39  md.  355. 

977.  If  the  indictment  or  information  be  for  a  felony, 
the  defendant  must  be  personally  present;  but  if  for  a 
misdemeanor,  he  may  appear  upon  the  arraignment  by 
counsel.     [In  effect  April  9th,  1880  ] 
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Personal  presence.— The  defendant  is  arraigned  in  person— 55  Cal. 
298;  unless  in  case  of  misdemeanor— 42  Gal.  168.  In  case  of  breaking 
jail  and  escaping,  he  waives  his  right  to  have  counsel  appear  for  him 
inacasoof  misdemeanor— 55  Cal.  298:  42Cai.  168:  97  Mass.  543,  cited 
L'a  Cal.  160.    See  Const.  Cal.  art.  i,  §  13. 

978.  "When  bis  personal  appearance  is  necessary,  if  he 
is  in  custody,  the  court  may  direct,  and  the  officer  in 
whose  custody  he  is  must  bring  him  before  it  to  be 
arraigned. 

Rights  of  defendants.— The  defendant  has  a  right  to  appear  and 
remain  without  chains  and  shackles— 42  Cal.  168. 

979.  If  the  defendant  has  been  discharged  on  bail,  or 
Las  deposited  money  instead  thereof,  and  do  not  appear 
to  be  arraigned  when  his  personal  attendance  is  necessary, 
the  court,  in  addition  to  the  forfeiture  of  the  undertaking 
of  bail  or  of  the  money  deposited,  may  direct  the  clerk  to 
issue  a  bench-warrant  for  his  arrest. 

See  55  Cal.  296. 

980.  The  clerk,  on  the  application  of  the  district  attor- 
ney, may,  at  any  time  after  the  order,  whether  the  court 
is  sitting  or  not,  issue  a  bench-warrant  to  one  or  more 
counties. 

See  55  Cal.  298. 

981.  The  bench-warrant  upon  the  indictment  or  in- 
formation must,  if  the  offense  is  a  felony,  be  substantially 

in  the  following  form:  County  of .    The  people  of 

the  State  of  California  to  any  sheriff,  constable,  marshal, 
or  policeman  in  this  State :   An  indictment  having  been 

found  (or  information  tiled)  on  the day  of ,  a.  d, 

eighteen ,  in  the  Superior  Court  of  the  county  of , 

charging  C.  D.  with  the  crime  of (designating  it  gener- 
ally); you  are,  therefore,  commanded  forthwith  to  arrest 
the  above  named  C.  D.,  and  bring  him  before  that  court, 
(or  if  the  indictment  and  information  has  been  sent  to  an- 
other court,  then  before  that  court,  naming  it  (to  answer 
said  indictment  (or  information);  or  if  the  court  be  not  in 
session,  that  you  deliver  him  into  the  custody  of  the 
sheriff  of  the  county  of  — . 
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Given  under  my  hand,  with  the  seal  of  said  court 

affixed,  this day  of ,  A.  d. . 

By  order  of  said  Court. 

[seal.]  E.  F.,  Clerk. 

[In  effect  April  9th,  1880.] 

Oited— &S  Cal.  298;  64  Cal.  103.  A  general  description  of  the  offense  is 
sofficient— 9  Ga.  75. 

982.  The  defendant,  when  arrested  under  a  warrant 
for  an  offense  not  bailable,  must  be  held  in  custody  by 
the  sheriff  of  the  county  in  which  the  indictment  is  found 
or  information  filed,  unless  admitted  to  bail  after  an 
examination  upon  a  writ  of  habeas  corpus;  but  if  the 
offense  is  bailable,  there  must  be  added  to  the  body  of 
the  bench-warrant  a  direction  to  the  following  effect :  *  *  Or, 
if  he  require  it,  that  you  take  him  before  any  magistrate 
in  that  county,  or  in  the  county  in  which  you  arrest  him, 
that  he  may  give  bail  to  answer  to  the  indictment,  or 
information";  and  the  court,  upon  directing  it  to  issue, 
must  fix  the  amount  of  bail,  and  an  indorsement  must  be 
made  thereon  and  signed  by  the  clerk,  to  the  f oUowiDjif 
effect:  ''The  defendant  is  to  be  admitted  to  bail  in  the 
sum  of dollars."    [In  effect  April  9th,  1880.] 

Cited-M  Cal.  103;  55  Gal.  298. 

983.  The  bench-warrant  may  be  served  in  any  coimty , 
in  the  same  manner  as  a  warrant  of  arrest,  except  that 
when  served  in  another  county  it  need  not  be  indorsed  by 
the  magistrate  of  that  county. 

Cited-<»  Cal.  298.    See  Abbbst,  ante,  SS  841-851. 

984.  If  the  defendant  is  brought  before  a  magistrate 
of  another  county  for  the  purpose  of  giving  bail,  the 
magistrate  must  proceed  in  respect  thereto  in  the  same 
manner  as  if  the  defendant  had  been  brought  before  him 
upon  a  warrant  of  arrest,  and  the  same  proceedings  must 

be  had  thereon. 
Cited-55  Cal.  298. 

985.  When  the  information  or  indictment  is  for  a 
felony,  and  the  defendant,  before  the  filing  thereof » has 
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given  bail  for  bis  oppearBJice  to  answer  the  charge,  the 
court  to  which  the  indictment  or  information  is  presented, 
or  in  which  it  is  pending,  may  order  the  defendant  to 
he  committed  to  actual  custody,  unless  he  gives  bail  in 
an  increased  amount,  to  be  sx>eoified  in  the  order.  [In 
effect  April  9th,  188a] 

986.  If  the  defendant  is  present  when  the  order  is 
made,  he  must  be  forthwith  committed.  If  he  is  not 
present,  a  bench-warrant  must  be  issued  and  proceeded 
upon  in  the  manner  provided  in  this  chapter. 

987.  If  the  defendant  appears  for  arraignment  with- 
out counsel,  he  must  be  informed  by  the  court  that  it  is 
his  right  to  have  counsel  before  being  arraigned,  and  must 
be  asked  if  he  desires  the  aid  of  counsel.  If  he  desires 
and  is  unable  to  employ  counsel,  the  court  must  assign 
counsel  to  defend  him. 

Oited— 55  Cal.  298.    See  15  Cal.  331 ;  Const,  of  CaL  art.  i.  §  13. 

988.  The  arraignment  must  be  made  by  the  court,  or  by 
the  clerk  or  district  attorney  under  its  direction,  and  con- 
sists in  reading  the  indictment  or  Information  to  the  de- 
fendant and  delivering  to  him  a  copy  thereof,  and  of  the 
Indorsements  thereon,  including  the  list  of  witnesses,  and 
asking  him  whether  he  pleads  guilty  or  not  guilty  to  the 
indictment  or  information.    [In  effect  April  9th,  1880.] 

Manner  of  arraignment.— Where  the  Indictment  was  not  read  to 
the  defendant,  a  copy  of  it  with  the  Indorsements  was  neither  deliy- 
ered  nor  tendered  to  him,  nor  was  he  either  then  or  thereafter  asked 
whether  he  would  plead  flruUty  or  not  guilty,  there  was  no  arraignment 
—28  Cal.  830.  If  the  defendant  when  arraigned  asks  for  and  obtains 
time  to  plead,  he  waives  any  defect  in  the  statutory  details  of  the 
arraignment,  such  as  the  failure  to  Kive  him  a  copy  of  the  Indictment 
—49  Cal.  228.  8ee  28  Cal.  331 .  The  defendant  being  brought  into  court, 
the  first  step  is  to  call  upon  him  by  name  to  answer  the  matter  charged 
against  him.  See  1  Burr.  643;  2  Hale  P.  C.  119;  see  ante,  S9  858-800- 
976,  and  notes;  taiCipott,  S  990,  and  notes. 

989.  When  the  defendant  is  arraigned,  he  must  be 
informed  that  if  the  name  by  which  he  is  prosecuted  is 
not  his  true  name,  he  must  then  declare  his  true  name,  or 
be  proceeded  against  by  the  name  in  the  indictment  or 
information.    If  he  gives  no  other  nam^,  the  court  may 
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proceed  accordingly;  but  if  he  alleges  that  another  name 
is  his  true  name,  the  court  must  direct  an  entry  thereof  in 
the  minutes  of  the  arraignment,  and  the  subsequent  pro- 
ceedings on  the  information  or  indictment  may  be  had 
against  him  by  that  name,  referring  also  to  the  name  by 
which  he  was  first  charged  therein.    [In  effect  April  9th, 

1880.] 

Name  unknown.— If,  when  arraigned,  the  defendant  falls  to  give 
his  true  name  on  request,  he  cannot  afterward  complain  if  he  is  tried 
by  the  name  specified  In  the  indictment— 8  Nev.  251.  If  he  gives  his 
true  name,  it  must  be  substituted,  and  the  subsequent  proceedings  be 
had  in  the  true  name— 32  Cal.  64;  which  must  be  entered  on  the  miu> 
ates-6  Cal.  212. 

See  ante,  §  988.  and  note. 

990.  If,  on  the  arraignment,  the  defendant  requires  it, 
he  must  be  allowed  a  reasonable  time,  not  less  than  one 
day,  to  answer  the  indictment  or  information.  He  may, 
in  answer  to  the  arraignment,  move  to  set  aside,  demur, 
or  plead  to  the  indictment  or  information.  [In  effect 
April  9th,  1880.] 
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CHAPTER  II. 

SETTINQ  ASIDE  THE  INDICTMENT. 

S  995.   Indictment,  when  set  aside  on  motion. 

S  996.   Defendant  waives  objections,  unless  he  makes  the  motion. 

§  997.    Motion,  when  heard.    If  denied  or  granted,  what  proceedings 

are  to  be  had. 
§  998.   Effect  of  order  for  subm ission. 
§  999.    Order  no  bar  to  another  prosecution. 

995.  The  indictmeDt  or  information  must  be  set  aside 
by  the  court  in  which  the  defendant  is  arraigned,  upon 
his  motion,  in  either  of  the  following  cases :  If  it  be  an 
indictment — 

1.  Where  it  is  not  found,  indorsed,  and  presented  as 
prescribed  in  this  Code. 

2.  When  the  names  of  the  witnesses  examined  before 
tlie  grand  jury,  or  whose  depositions  may  have*been  read 
before  them,  are  not  inserted  at  the  foot  of  the  indict- 
inent,  or  indorsed  thereon. 

3.  When  a  person  is  permitted  to  be  present  during  the 
session  of  the  grand  jury,  and  when  the  charge  embraced 
in  the  indictment  is  under  consideration,  excej)t  as  pro- 
vided in  section  nine  hundred  and  twenty-five. 

4.  When  the  defendant  had  not  been  held  to  answer 
before  the  finding  of  the  indictment,  on  any  ground  which 
would  have  been  good  ground  for  challenge,  either  to 
the  panel  or  to  any  individual  grand  juror. 

If  it  be  on  information — 

1.  That  before  the  filing  thereof  the  defendant  had  not 
been  legally  committed  by  a  magistrate. 

2.  That  it  was  not  subscribed  by  the  district  attorney 
of  the  county.     [In  effect  April  2Gth,  1880.] 

Motion.— Making  out  and  filing  a  written  application  is  not  sufBcleiit 
to  constitute  a  motion,  'i  he  attention  of  the  court  must  be  called  to 
It,  and  the  court  be  moved  to  grant  it— 4i  Cal.  660.  Where  the  evidence 

Fen.  Code.— 83. 
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is  conflicting,  the  court  may  refuse  to  set  aside  the  indictment— 54 
Cal.  399.  An  order  setting  aside  an  indictment  is  not  an  interlocutory- 
order,  but  a  final  order  and  appealable— 31  Cal.  564. 

Subd.  1.— See  54  Gal.  38;  48  id.  550;  31  id.  368.  This  subdivision  refers 
to  provisions  of  the  Code  prescribing  the  mode  of  finding,  indorsing, 
and  presenting  the  indictment— 54  CaL  38;  46  id.  148;  see  4  id.  225; 
54  id.  400.    See  ante,  §§  941-945. 

JSubd.  2.    See  6  Cal.  96;  21  id.  368;  22  id.  348;  54  id.  400.    See  ante,  §  943. 

JSubd.  3.    See  54  Cal.  400;  ante,  §§  906, 919, 920, 925. 

JSubd.  4.  Challenge  to  grand  jury.— If  the  defendant  was  held  to 
answer  before  the  grand  jury  met,  and  was  informed  that  he  could 
interpose  a  challenge  to  the  panel  or  to  an  individual  grand  1m*or,  and 
he  declines  to  do  so,  he  waives  his  right  to  do  so  after  lie  is  indicted— 
49  Cal.  650;  see  54  Cal.  38;  23  id.  631;  see  39  id.  326;  but  if  he  was  not 
held  to  answer  at  the  time,  he  may  interpose  a  challenge  to  the  panel 
or  an  individual  Juror  on  his  arraignment— 14  Cal.  571.  A  person 
accused  before  indictment  may  challenge  any  one  returned  on  the 
grand  Jury— 1  Black,  317;  2  id.  475;  2  Browne,  (Pa.)  237;  17  Ohio  St.  583; 
out  it  is  too  late  after  indictment  is  found  and  accepted— 21  CaL  372;  2 
Port.  100;  17  Smcdes  &  M.  68;  5£ng.  78;  id.  71;  3  Wend.  314.  So,  an 
objection  to  the  formation  of  the  grand  Jury  cannot  be  presented  on 
motion  to  set  aside  the  indictment— 54  Cal.  38:  46  id.  148;  as  such  mo- 
tion on  arraignment  on  such  a  ground  is,  in  effect,  a  challenge  to  the 
panel— 46  Cal.  148;  but  if  the  indictment  was  found  by  a  special  grand 
jury,  it  can  be  set  aside  on  the  first  and  third  grounds  of  this  section 
—54  Cal.  38;  see  45  id.  29.  So,  an  indictment  found  by  a  jury  summoned 
as  a  petit  jury  and  impanneled  as  a  grand  jury,  is  illegal— 45  Cal.  29. 
See  ante,  §  894. 

996.  If  the  motion  to  set  aside  the  indictment  or  in- 
formation is  not  made,  the  defendant  is  precluded  from 
afterward  taking  the  objections  mentioned  in  the  last  sec- 
tion.   [Ill  efEect  April  0th,  1880.] 

Waiver  of  obj  ections.— The  motion  to  set  aside  the  indictment  must 
be  made  before  pica,  or  it  will  be  deemed  waived— 34  Cal.  308.  If  not 
made  before  pica  or  demurrer,  defendant  cannot  afterward  take  the 
objections  allowed  in  §  im-Q  Cal.  98;  21  id.  368;  26  id.  115;  28  id.  272;  34 
id.  308;  39  id.  377;  48  id.  550. 

997.  The  motion  must  be  heard  at  the  time  it  is  made, 
unless,  for  cause,  the  court  postpones  the  hearing  to  an- 
other time.  If  the  motion  is  denied,  the  defendant  must 
immediately  answer  the  indictment  or  information,  either 
by  demurring  or  pleading  thereto.  If  the  motion  is  grant- 
ed, the  court  must  order  that  the  defendant,  if  in  custody, 
be  discharged  therefrom;  or,  if  admitted  to  bail,  that  his 
bail  be  exonerated;  or,  if  he  has  deposited  money  instead 
of  bail,  that  the  same  be  refunded  to  him,  unless  it  directs 
that  the  case  be  resubmitted  to  the  same  or  another  grand 
jury,  or  that  an  information  be  filed  by  the  district  attor- 
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ney;  provided,  that  after  such  order  of  resubmission  the 
defendant  may  be  examined  before  a  magistrate,  and 
discharged  or  committed  by  him,  as  in  other  cases,  if, 
before  indictment  or  information  filed,  he  has  not  been 
examined'  and  committed  by  a  magistrate.  [In  effect 
April  9th,  1880.] 

998.  If  the  court  directs  the  case  to  be  resubmitted,  or 
an  information  to  be  filed,  the  defendant,  if  already  in 
custody,  must  so  remain,  unless  he  is  admitted  to  bail ;  or, 
if  already  admitted  to  bail,  or  money  has  been  deposited 
instead  thereof,  the  bail  or  money  is  answerable  for  the 
appearance  of  the  defendant  to  answer  a  new  indictment 
or  Information;  and,  unless  a  new  indictment  is  found, 
or  information  filed  before  the  next  grand  jury  of  the 
county  is  discharged,  the  court  must,  on  the  discharge  of 
such  grand  jury,  make  the  order  prescribed  by  the  pre- 
ceding section.    [In  effect  April  9th,  1880.] 

999.  An  order  to  set  aside  an  indictment  or  informa- 
tion, as  provided  in  this  chapter,  is  no  bar  to  a  future 
prosecution  for  the  same  offense.  [In  effect  April  9th, 
1880.] 
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CHAPTER  m. 

DEMUBBEB. 

8  1002.  Pleading  on  part  of  defendant. 

§  1003.  Demurrer  or  plea,  when  pnt  in. 

§  1004.  Grounds  of  demurrer. 

§  1005.  Demurrer,  how  put  in,  and  Us  form 

§  1006.  When  heard. 

§  1007.  Judgment  on  demurrer. 

$  1008.  If  allowed,  bar  to  another  prosecution;  when. 

§  1009.  If  resubmission  not  ordered,  defendant  discharged,  etc. 

§  1010.  Proceedings,  if  submission  ordered. 

§  1011.  Proceedings,  if  demurrer  is  disallowed. 

§  1012.  Objections,  forming  ground  of  demurrer,  when  taken. 

1002.  The  only  pleading  on  the  part  of  the  defendant 
is  either  a  demurrer  or  a  plea. 

1003.  Both  the  demurrer  and  plea  must  be  put  in,  in 
open  court,  either  at  the  time  of  the  arraignment  or  at 
such  other  time  as  may  be  allowed  to  the  defendant  for 

that  purpose. 

Objections,  when  taken.— Objections  to  the  insufftciency  of  the 
indictment  must  be  taken  at  the  trial— 4  Cal.  226:  id.  240;  and  a  failure 
to  demur  at  the  proper  time  is  a  waiver  of  the  objection— 35  id.  115;  48 
id.  550;  49  id.  390;  see  §§  976-90.  All  defects  purely  technical  must  be 
taken  advantage  of  before  verdict— 6  Md.  410. 

Effect  of  demurrer.— The  oflPense  is  admitted  by  the  demurrer- 44 
Vt.  0J9;  but  it  does  not  admit  the  legal  effect  of  the  facts  therein 
pleaded— 84  Pa.  St.  18.  It  puts  in  issue  the  legality  of  the  whole  pro- 
ceeding—84  Pa.  St.  65. 

1004.  The  defendant  may  demur  to  the  indictment  or 
information,  when   it  appears   upon   the   face  thereof, 

eitlier — 

1.  If  an  indictment,  that  the  grand  jury  by  which  it 
was  found  had  no  legal  authority  to  inquire  into  the  of- 
fense charged,  by  reason  of  its  not  being  within  the  legal 
jurisdiction  of  the  county;  or,  if  an  information,  that  the 
court  has  no  jurisdiction  of  the  offense  charged  therein. 

2.  That  it  does  not  substantially  conform  to  the  require- 
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ment  of  sections  nine  bandred  and  fifty,  nine  hundred  i 

and  ilf ty-one,  and  nine  hundred  and  fifty-two. 

3.  That  more  than  one  offense  is  charged. 

4.  That  the  facts  stated  do  not  constitute  a  public  of- 
fense. 

5.  That  it  contains  any  matter  which,  if  true,  would 
constitute  a  legal  justification  or  excuse  of  the  offense 
charged,  or  other  legal  bar  to  the  prosecution.    [In  effect 

April  9th,  1880.] 

Gronnds  of  demurrer.  —  Objections  to  the  Indictment  must  be 
taken  prior  to  plea,  or  the/  cannot  be  considered  on  arrest  of  judg- 
ment, except  under  the  fourth  subdivision  of  this  section,  for  if  uo 
offense  is  cbsuved,  no  conviction  can  be  had— 7  Cal.  129:  id.  289;  10  id. 
37;  27  id.  394;  28  id.  265;  39  id.  370.  An  indictment  defective  in  sub- 
stance and  form  may  be  demurred  to— 10  Gratt.  706;  but  it  will  not  lie 
for  defect  in  indorsing  and  filing  the  indictment— 28  Ark.  410. 

JSubd.  1.  If  it  appears  from  the  caption  that  the  court  had  no  lurls- 
diction,  the  indictment  will  be  adjudged  invalid— 1  Term  Bejp.  316;  1 
Leach,  425.  Where  the  record  does  not  show  objections  to  the  juris- 
diction, the  presumption  is  iu  favor  of  the  regularity  of  the  proceed- 
lngs-40  Cal.  t>55.    See  ante,  S§  774-794. 

Subd.  2.  That  the  indictment  did  not  contain  the  particular  cir- 
cumstances of  the  offense  is  a  ground  for  demurrer— 49  Cal.  390. 
See  ante,  ^§  950, 959.  Where  there  are  two  counts  and  one  of  them  is 
good,  a  general  demurrer  wLl  be  overruled— 6  Pac.  C.  L.  J.  610.  The 
omission  to  state  any  description  of  the  property  stolen  is  ground  for 
demurrer-^OCaI.277;  86  id.  247;  so,  itwUl  not  lie  for  a  failure  to  give 
an  appellation  to  the  offense— 39  Cal.  331.  It  will  not  lie  to  a  part  of  a 
count— 42  Md.  663;  Law  B.  3  H.  L.  306.  It  will  not  avail  when  the 
offense  is  set  forth  with  substantial  accuracy— 38  Md.  186;  39  Id.  352. 
Se&an<e,S§  050,959. 

Subd.  3.   Oharging  two  offenses  is  a  ground  for  demurrer— 43  Cal. 
82 ;  47  id.  108 ;  27  id.  394 ;  35  id.  115.    See  antCf  S  954,  and  note. 
JSubd,  4.    See  ante,  §  990. 

1005.  The  demurrer  must  be  in  writing,  signed  either 
by  the  defendant  or  his  counsel,  and  filed.  It  must  dis- 
tinctly specify  the  grounds  of  objection  to  the  indictment 
or  information,  or  it  must  be  disregarded.  [In  effect 
April  9th,  1880.J 

1006.  Upon  the  demurrer  being  filed,  the  argument 
upon  the  objections  presented  thereby  must  be  heard, 
either  immediately  or  at  such  time  as  the  court  may  ap- 
point. 

1007.  Upon  considering  the  demurrer,  the  court  must 
give  judgment,  either  allowing  or  disallowing  it,  and  an 
order  to  that  effect  must  be  entered  upon  the  minutes. 
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Judgment  on  demn2Ter.->The  rule  that  judgment  may  be  given 
against  tbe  party  who  committed  the  first  substantial  error  is  appli- 
cable to  criminal  cases— 53  Me.  438 ;  4  Parker  Cr.  B.  217.  If  there  are  two 
counts,  and  one  of  them  is  good,  tbe  indictment  is  good  on  general 
demurrer— 6  Pac.  C.  L.  J.  610;  40  Ala.  21;  39  id.  247;  6  Cusb.  2»5.  An 
order  sustaining  a  demurrer  to  an  Indictment  is  a  final  judgment  from 
which  an  appeaa  lies— 47  Cal.  113;  39  id.  604;  3  Granch,  159;  3  Cash,  212; 
2  N.  T.  9;  2  Ya.  Gas.  202;  2  lU.  257;  13  id.  341 ;  17  Wis.  669:  6  Litt.  289;  14 
Bush,  525;  6  Yerg.  360;  66  N.  0.  647;  71  id.  263;  7  Ga.  ^;  65  Mo.  497;  5 
Tex.  1;  6  Bar.  &  J.  317;  1  Ark.  428;  19  N.  Y.  583. 

1008.  If  the  demurrer  is  allowed,  the  judgment  is 
iinal  upon  the  indictment  or  information  demurred  to,  and 
is  a  bar  to  another  prosecution  for  the  same  offense,  unless 
the  court,  being  of  the  opinion  that  the  objection  on  which 
the  demurrer  is  allowed  may  be  avoided  in  a  new  indict- 
ment or  information,  directs  the  case  to  be  submitted  to 
another  grand  jury,  or  directs  a  new  information  to  be 
filed;  provided,  that  after  such  order  of  resubmission,  the 
defendant  may  be  examined  before  a  magistrate,  and  dis- 
charged or  committed  by  him,  as  in  other  cases.  [In  ef- 
fect April  9th,  1880.] 

A  judgment  £^aln8t  tbe  prosecution  on  a  special  demurrer  is  not 
final  when  tbe  defects  demurred  to  are  roerelv  formal.  A  new  bill 
must  be  sent  in  with  the  defects  cured— 3  Cranch  G.  G.  441 ;  64  Ind.  434. 
And  defendant  will  be  held  over  to  await  a  second  indictment— 43  Ala. 
31. 

1009.  If  the  court  does  not  permit  the  information  to 
be  amended,  nor  direct  that  an  information  be  filed,  or 
that  the  case  be  resubmitted,  as  provided  in  the  preceding 
section,  the  defendant,  if  in  custody,  must  be  discharged, 
or  if  admitted  to  bail,  his  bail  is  exonerated,  or  if  he  has 
deposited  money  instead  of  bail,  the  money  must  be  re- 
funded to  him.     [In  effect  April  9th,  1880.] 

1010.  If  the  court  directs  that  the  case  be  resubmitted , 
the  same  proceedings  must  be  had  thereon  as  are  pre- 
scril^d  in  sections  nine  hundred  and  ninety-seven  and 
nine  hundred  and  ninety-eight. 

1011.  If  the  demurrer  is  disallowed,  the  court  must 
permit  the  defendant,  at  his  election,  to  plead,  which  he 
must  do  forthwith,  or  at  such  time  as  the  court  may  di- 
rect. If  he  does  not  plead,  judgment  may  be  pronounced 
ngainst  him. 
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Demnirer  overraled.— Where  there  Is  on  the  face  of  the  pleading 
no  admission  of  criminality  on  the  part  of  defendant,  he  will  be  per- 
mitted to  plead— 13  Mass.  456;  3  Pen.  &  W.  262:  8  Watts. 77:  9  Mo.  U87; 
see  3  Heisk.  33;  11  Mo.  363;  Id.  366;  35  Miss.  366;  3  Met.  453.  In  some 
lurisdlctions  he  will  not  be  permitted  as  a  matter  of  right,  but  must 
lay  sufQcient  groimds  before  permission  will  be  granted— 28  Cal.  265; 
29  id.  562;  37  Me.  829;  54  id.  569;  17  Vt.  151;  19  Conn.  478;  2  Yerg.  472;  8 
Humph.  32:  6  Leigh, 638;  see  3  Denio,  91 ;  2  N.  Y.  1.  Where  the  indict- 
ment is  adjudged  good  on  demurrer  the  prisoner  may  except,  and  if 
the  exception  is  sustained  Judgment  may  be  rendered  in  his  favor;  if 
overruled  judgment  may  be  rendered  for  the  state,  unless  the  pris- 
oner has  reserved  his  right  to  plead  anew— 54  Me.  669.  In  this  State  if 
a  general  demurrer  be  overruled,  and  defendant  refuses  to  plead,  the 
court  may  direct  a  plea  of  '*  not  guilty  '*  to  be  entered  for  him— 28  Cul. 
265;  29  Cal.  563 ;  see  6  Leigh,  638 ;  21  Wend.  409.    See  ante,  §  689. 

1012.  When  the  objections  mentioned  in  section  one 
thousand  and  four  appear  on  the  face  of  the  indictment 
or  information,  they  can  only  be  taken  by  demurrer,  ex- 
cept that  the  objection  to  the  jurisdiction  of  the  court 
over  the  subject  of  the  indictment  or  information,  or  that 
the  facts  stated  do  not  constitute  a  public  offense,  may 
be  taken  at  the  trial,  under  the  plea  of  not  guilty,  or  after 
the  trial,  in  arrest  of  judgment.    [In  effect  April  9th,  1880.] 

When  objoctions  mnst  bo  taken.— Objections  appearing  on  the 
face  of  the  iudictmeut  can  ouly  be  talten  advantage  or  by  demurrer— 
47  Cal.  108. 
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CHAPTER  IV. 

PLEA. 

S  1016.  Tbe  different  kinds  of  pleas. 

S  1017.  Plea,  how  put  in,  sfnd  its  form. 

§  1018.  Plea  of  guilty,  how  put  in,  and  when  withdrawn. 

§  1019.  What  plea  of  not  guilty  puts  in  issue. 

§  1020.  What  may  be  given  in  evidence  under  plea  of  not  guilty. 

S  1021.  What  is  not  a  former  acquittal. 

§  1022.  What  is  a  former  acquittal. 

§  1023.  Conviction  or  acquittal  for  a  higher  ofTense,  effect  of. 

§  1024.  Defendant  refusing  to  answer,  plea  of  not  guilty.  • 

S  1025.  Previous  convictions.   CBepealed.] 

1016.  There  are  four  kinds  of  pleas  to  an  indictment 
or  information.    A  plea  of — 

1.  Guilty. 

2.  Not  guilty. 

3.  A  former  judgment  of  conviction  or  acquittal  of  the 
offense  charged,  which  may  be  pleaded  either  with  or 
without  the  plea  of  not  guilty. 

4.  Once  in  jeopardy.    [In  effect  April  26th,  1880.] 

Subd.  1.  By  pleading  guilty,  defendant  confesses  his  guilt  as 
cliarged  in  the  indictment,  but  if  the  indictment  charges  no  offense, 
none  is  confessed— 7  Eng.  169.  It  includes  a  plea  of  former  conviction, 
and  renders  defendant  liable  for  a  felony— 49  Cal.  395.  Where  the 
party  pleaded  by  mistake,  it  may  be  corrected  after  entry  on  the 
minutes— 20  Oa.  674;  and  tbe  court  may,  in  its  discretion,  allow  it  to  be 
withdrawn— 33  N.  H.  143;  2  Nev.  321;  17  Law  J.  M.  G.  145.  A  plea  of 
guilty  cures  formal  defects— 27  Ohio,  572.  If  drawn  out  by  the  court 
veiling  defendant  if  he  does  not  plead  he  will  be  heavily  punished,  it 
is  a  nullity— 4 1  Mich.  623.  In  case  of  misdemeanors,  a  plea  of  guilty  may- 
be put  in  by  an  attorney,  but  in  felonies  it  must  be  put  in  by  defend- 
ant in  person— 23  Cal.  158;  28  id.  328;  8  Smedes  &  M.  587;  1  Curt.  433. 

Subd.  2.  A  general  plea  of  not  guilty  by  several  defendants  is  a 
several  plea— 2  ired.  402. 

Subd.  3.  Where  defendant  pleads  in  bar  and  the  general  issue,  and 
both  are  submitted  at  the  same  time,  there  must  bo  a- verdict  in  each, 
and  it  is  error  to  take  a  verdict  on  the  plea  of  not  guUty  alone— 4>1  Cal. 
218;  28  Pa.  St.  14.  On  a  plea  of  former  acquittal,  if  the  court  holds  the 
defendant  could  have  been  lawfully  convicted  on  the  former  proceed- 
ill?,  the  plea  is  good— 2  Yerg.  24;  43  Wis.  395.  Acquittal,  even  without 
t!ie  judgment  of  court,  is  a  bar— 41  Me.  165;  2  Zab.  212;  but  convictions 
lU)  not  follow  tills  rule— 5  Cranch  C.  C.  87;  126  Mass.  265;  2  2Sab.212; 


>i  14  OUa,  293)  u  ni.  el^  1  Yem.  2< 


ibs  IndfctnHntmu  MolenafU 
Ul;  but  onUnarllT,  a  Tcrdtct 
»»i«ea«IMa.l«r  AJJeaoi 


itmcDt-Addu.  Itti  or  wneis  toa  cue  u 
B.  MB:  ei  D.  B.  W):  11  Johns.  HI ;  or  wban 
■fterTeTdlct  biuI  Mtors  Jmlgniaat— U  Ohio, 


t  gnUtr  will  Biuula  the 


ila  the  ple»- 
to  iMalnr.  a 


or  oonvlctlonl)  a  bar.aUhoiuh  the  pro- 


Ihul  JnrMlotbiD. ju  aeanltM  oi  oonvlctlonl)  a  bar.  al 
oeedlnn  wen  den«tl*e-n  He.l6»i  >  Msh  SRi  les  ar : 
«•■  AIMgDUDt  bj  a  ooDctniBital  fi  no  bar  to  an 
Bt«acaiuf~40oia.U);iii>rlaapc«eoiitlaDliia8CM 
pneeadlna  Iw  a  U.  B.  oouitanaitlal-l  Op.  Att-a«Ti.  Inii  s  lu.  i»i  uat 
aiodKiiiHit  of  souTlctlDii  o[  amllUaiT  conrt  in  ao  Imnrgent  StUe  la  a 
hartSaubuqnnitiinNMa%biaBbttscoart-nvr8.SMiMeM 
LairBepottBbNli Aiii.I4nrBaii.m.  Apnuoenimmnycanvliitioii 
lorabreiehotanaididpaliiKUimaealinobu  to  a  pnmeattaa  for  a 
liwaoh  of  the  pnhUo  poaen  flIiid.MI;gBaxLIIW;IOnig.Ml;  haciee 
nHo.  MOi  norli  aeanrteHon  to  neover  a  penolR  a  par  M  an  In- 
dliiDn«ntriithBnBnieotths8Ute-UI<]ent.L.J.sr.  meetab^for 
aomtiniptlanobartoapnMeciitloiiIortlie  auaalt-^  8cnuigii.il*>: 
■eBBbe£iniSBpeeT>,Kli  ICar.  lAwBep.llU;  SOp.  Atti-Oen.SM. 
The  utteianse  of  fined  colQ  may  be  pnnLibBd  by  theStaco  OB  ncheat 
-a  Hmr.  410)  and  brtte  rederal  RordnnuDt  a*  loieery-S  How.  m; 
andODeJadmuntcanDotbejileBdedlQbaraC  thDOUieiwUHon.  13; 
batMBeMeb.HlliUIU.4NillAU.4Mt  I4Hd.  16JI1.  Where  tha 
Jadtmeut  U  nrottd  te  ni  Illegal  Mnteiioe  oo  coDTktlon.  vhero  tbeiB 
vail  no  error,  tDftueaoficHiiuiT  ooDTlottm  li  EOod— 13  M.T.40Ti  see 
SUN.Y.UTi  3aU.^nliL  124. 

Jsopamhr.— JSDpBrdr  ettscheB  vtasn  a  puty  Is  once  put  nponlil* 
tllal  iTelore  a  competent  courCwiit  lurv  upoii  a  mui  hiillclnienC.  aod 
on  acquittal  belore  tlie  jur;,  or  II  the  Jxiiy  lie  dlscliarae^I  nllbout 
lenl  consent,  uruDwarraolably— wCal-IJitj  4  Id.  3i<i:  i  lil.  218;  sa  Id. 
4«[ld.*;8i44  1d.Wi  IS  Ark.  Mil  I  Bail.  Wl;  8  Bliiwlif.  iXiS  Bre». 
«li  la.conn^Hi  8CBSh._!l3i.l  bpg^lra;  7,.g».  tfi;_3_niiw»s,  m-.i 


§  1016  PLEA.  394 

Cox  C.  0. 501 ;  but  see  34  Conn.  280;  or  to  their  separation— 7  Cold.  516: 
13  Allen,  565: 2  Gratt.  667;  7  id.  662;  15 Ga.  662:  65  w.  521;  3  How.  (Miss.) 
422;  id.  429;  15  Mo.  153;  14  Ind.  589;  1  Hnmph.  102;  but  such  consent 
cannot  be  made  operative  by  motions  in  arrest  or  agreements  that  do 
not  go  to  vacate  all  prior  proceedings— 6  Cal.  275;  55  Ga.  621 ;  11  Humph. 
S02:  12  La.  An.  710;  43  Miss.  364;  15  Fa.  St.  468;  1  Swan,  256;  1  Utah. 
260;  Holt,  403;  1  Craw.  &  D.  151.  The  constitutional  right  is  intended 
to  shield  the  prisoner  from  a  second  trial,  except  at  his  election  and  re- 

?uest,  which  is  manifested  by  his  application  for  a  new  trial— 1  Cliff.  6 ; 
McLean,  434 ;  3  Id.  673 ;  6  id.  286 ;  1  WaU.  Jr.  127 :  6  Ala.  676.  When  the 
record  shows,  in  a  case  in  which  jeopardy  attaches,  that  the  jury  was 
discharged,  the  record  must  also  specially  state  the  ground  of  dis- 
charge—41  Cal.  211:  45  id.  248:  43  id.  323;  49  id.  226;  35  Ala.  406;  26  Ga. 
233;  66  K.C.  309;  64  id.  364;  63  id.  571;  26  Ind.  347;  id.  366;  3  Ohio  St. 
230;  14  id.  494;  24  id.  134;  6  Allen,  216;  2  Pick.  621;  18  Johns.  187;  33 
Tex.  67. 

Jeopardy,  when  does  not  attach.— A  party  is  not  put  in  jeopardy 
until  a  verdict  has  been  rendered— 6  Bush,  563;  26  Ala.  135;  4  id.  173; 
35  id.  406;  7  id.  258;  18  Johns.  187;  2  Pick.  521;  2  Johns.  Cas.  301;  14  Ohio 
St.  493:  26  Ind.  366;  20Md.425;  38How.Pr.»l;  Thach.  C.  C.  1;  25  Ark. 
206;  27  Ind.  131;  64  Mo.  376:  65  id.  497;  9  Wheat.  579;  4  Wash.  C.  C.  402: 
Walk.  Ch.  134;  and  twice  in  jeopardy  does  not  relate  to  a  mistrial— 4 
Wash.  C.  C.  410;  7  Port.  187;  26  Ala.  135;  4  id.  173;  9  Wheat.  579;  18 
Johns.  187 ;  nor  where  the  jury  is  discharged  from  necessity— 9  Wheat. 
679;  2  Sum.  19;  6  Serg.  &  JR.  677;  Bald.  95;  1  McLean,  434;  7  Port.  187. 
In  a  capital  case  as  well  as  in  a  misdemeanor— 4  Wash.  C.  C.  402;  as  ou 
account  of  absence  of  witnesses— 20  Md.  425;  see  3  Ben.  1.  On  a  dis- 
charge of  the  jury  on  account  of  sickness  of  defendant,  his  consent 
will  be  implied— 26  Ark.  260;  1  Bail.  651;  18  Jolms.  187:  see  9  Leigh,  623; 
68  N.  C.  204 ;  1  Craw.  &  D.  161 ;  2  Car.  &  P.  413 ;  2  Leach,  646.  If  a  juror 
becomes  ill  during  the  trial,  the  jury  may  be  discharged,  and  the  pris- 
oner tried  anew— 38  Cal.  467:  66  Ala.  129;  2  Mo.  135;  6  Humph.  601:  6 id. 
249;  9  Leigh,  613;  10  Yerg.  632;  4  Wash.  C.  C.  402;  Thach.  C.  C.  1;  JRuss. 
&  B.  C.  C.  224:  3  Craw.  &  D.  212;  2  Leach,  620:  or  where  he  becomes 
insane— 4  Wash.  C.  C.  402.  "  Legal  necessity  "  is  not  confined  to  cases 
of  death,  etc.,  when  the  discharge  becomes  Inevitable— 38  Cal.  467. 
The  escape  of  a  juryman  will  warrant  the  discharge  of  the  jury— 4 
Halst.  256 ;  1  Bail.  651 :  1  Hale  P.  C.  296.  So,  the  jury  may  be  discnarged 
on  account  of  inability  to  agree,  and  this  does  not  work  an  acquittal 
—48  Cal.  324;  33G;i.329;  64  Mo.  376;  66  id.  497;  29  Pa.  St.  323;  9  Wheat. 
579;  18  Johns.  187 ;  if  they  fail  to  agree  after  a  reasonable  time— 7  Ala. 
269;  35  id.  406,  but  see  64  N.  C.  864;  3Bawle,498M3  Ala.402;  or  where 
they  do  not  agree  on  the  last  day  of  the  term— Walk.  Ch.  134;  7  Port. 
187;  26  Ala.  135;  Thach.  C.  C.  1.  A  statutory  close  of  the  term  of 
court  justifies  adischai^e.which  is  no  bar  to  a  second  trial— 48  Cal. 
323;  2  Wheel.  C.  C.  473;  5  Ind.  270:  1  Va.  Cas.  319;  2  Hill,  (S.  C.)  680;  7 
Port.  187;  7  Ala.  259;  19  id.  577;  1  Walk.  (Miss.)  134;  39  Miss.  613;  64  Mo. 
376;  10  Yerg.  132;  2  Humph.  70:  8  id.  697;  13  Q.  B.  716;  2  Post.  &  F.  250; 
3  Cox  C.  G.  489.  If  defendant  is  put  on  his  trial,  and  the  jury  dlss^ee, 
and  the  term  is  adjourned  without  the  discharge  being  recorded,  ho 
must  avail  himself  of  such  defense  when  put  on  his  trial  again,  and  by 
appeal  if  judgment  should  be  reversed— 45  Cal.  249.  Where  the  In- 
dictment was  defective,  the  defendant  has  not  been  in  jeopardy— 6 
Cal.  643;  17  id.  333;  25  Ark.  206;  49  Ala.  344;  39  Miss.  648;  2  Pick.  521;  3 
Met.  328;  8 id.  531 : 2  Day, 504;  6  Serg.  &  B.  577;  3 Bawle, 498;  1  Johns. 
66;  4111.  363;  73  id.  820;  88  id.  160:1  Hayw.  (N.  C.)  241;  3  Sneed,286. 
The  prisoner  may  be  remanded  for  further  proceedings— Hemp.  299. 
Jeopardy  does  not  attach  where  the  judgment  was  reversed  at  the  in- 
stance of  the  accused— 2  Ala.  102:  16  id.  781;  40  id.  382.  So,  a  defend- 
ant is  not  in  jeopardy  who  has  had  leave  to  Ttrithdraw  his  plea,  and 
plead  in  abatement,  which  plea  has  been  found  for  him— 13  Allen,  554; 
105  Mass.  189.    The  death  of  the  judge,  during  a  trial  before  the  jury, 
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does  not  relieve  a  defendant  from  a  second  trial— 38  Cal.  467;  4  Ala. 
273;  4  Stewt.  &P.72;  32Ind.  480:  or  from  an  indictment  for  amlsde* 
meauor— id.  See  38  Cal.  467.  Misconduct  of  the  Juror  in  breaking  up 
tlie  trial— 4  Halst.  256:  10  Cox  C.  C.  574;  and  intermediate  discovery  or 
evidence  of  a  Juror's  bias,  is  ground  for  witlidrawal  of  a  juror,  and  dis- 
charge of  the  Jury— 1  Curt.  23;  see  13  Wend.  351;  3111.326:  see  also, 
4  Wash.  C.  C.  402;  11  Cox  C.  C.  142;  but  not  unless  upon  application  of 
defendant,  or  unless  the  defect  was  such  that  he  was  really  never  in 
Jeopardy— 1  BaU.  651;  9  Bush,  333;  29  Ark.  31;  3111.327;  1  Leigh,  899;  3 
Ohio  St.  239;  8  Barn.  &  C.  417;  8  Ad.  «&  £.  831;  Car.  &  M.  647.  The  rec- 
ord evidence  of  proceedings  at  a  previous  trial  is  not  admissible  to 
prove  former  Jeopardy— 53  Cal.  690.    See  Const.  Prov.  ante,  p.  17. 

1017.  Every  plea  must  be  oral,  and  entered  upon  the 
minutes  of  the  court  in  substantially  the  following  form : 

1.  If  the  defendant  plead  guilty : ' '  The  defendant  pleads 
that  he  is  guilty  of  the  offense  charged.** 

2.  If  he  plead  not  guilty:  ^'  The  defendant  pleads  that 
he  is  not  guilty  of  the  ofEense  charged.'* 

3.  If  he  plead  a  former  conviction  or  acquittal :  "  The 
defendant  pleads  that  he  has  already  been  convicted  (or 
acquitted)  of  the  offense  charged  by  the  judgment  of  the 

court  of (naming  it),  rendered  at (naming  the 

place),  on  the day  of .** 

4.  If  he  plead  once  in  jeopardy :  * '  The  defendant  pleads 
that  he  has  been  once  in  jeopardy  for  the  offense  charged 
(specifying  the  time,  place,  and  court).'*    [In  effect  April 

26th,  1880.] 

Flea.— Every  plea  must  be  oral— 47  Cal.  124;  55  id.  298.  The  omission 
to  plead  is  fatal  to  the  Judgment,  even  after  verdict— 52  Cal.  481;  53 
Mo.  321 ;  63  id.  296.  On  appeal,  if  tho  record  fails  to  show  arraignment 
and  plea,  the  court  will  assume  that  there  was  no  arraignment  nor 
plea— 52  Cal.  481;  3  Wis.  820.  A  plea  in  abatement,  or  a  special  plea 
not  involving  a  statement  of  fact,  is  exclusively  for  tho  court— 46  Miss. 
683:  and  two  may  be  pleaded  at  tho  same  time  when  not  repugnant— 
2  va.  Cas.  318.  They  must  always  bo  tried  before  tho  general  issue— 8 
AUen,545;  28  Pa.  St.  13:  3i)  Ala.  229;  33  id.  389;  34  id.  211;  40  id.  344;  3 
Heisk.  33 ;  42  Ind.  420.  The  objection  that  tho  grand  Jury  has  not  been 
drawn,  summoned,  and  Impauneied,  according  to  law,  must,  in  some 

Iurisdictions,  be  made  by  plea  in  abatement— 5  Port.  474 ;  4  De  v.  305 ;  6 
ilackf  ..248 ;  12  Smedes  &  M.  6.S.  It  is  too  late  to  raise  the  objection  in 
appeliato  court— 37  Ala.  469;  30  Id.  511;  but  see  6  Blackf.  101;  3  Parker 
Cr.  R.  272;  25  N.  Y.  308;  47  Ala.  68;  2  Ashm.  90.  After  the  impanneiing 
and  swearing  of  several  trial  Jurors,  it  is  in  the  discretion  of  the  court 
to  entertainthe  objection— 43  N.  Y.  28. 

Subd.h    8ee49CaL395. 

1018.  A  plea  of  guilty  can  be  put  in  by  the  defend- 
ant himself  only  in  open  court,  unless  upon  Indictment  or 
information  against  a  corporation,  in  which  case  it  may 
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be  put  in  by  counsel.  The  court  may,  at  any  time  before 
judgment,  upon  a  plea  of  guilty,  permit  it  to  be  with- 
drawn, and  a  plea  of  not  guilty  substituted.  [In  effect 
April  9th,  1880.] 

Plea  of  guilty.— The  plea  of  guilty  should  not  be  entered,  except 
"With  the  express  consent  of  defendant  given  personally.  In  direct 
terms  in  open  court— 41  Cal.  461.  ihe  court  may,  In  its  discretion, 
allow  the  plea  of  guilty  to  be  withdrawn— 24  N.  H.  143;  see  2  Nev.  321. 
When  there  is  reason  to  believe  it  has  been  entered  through  Inadvert- 
ence, and  mainly  from  the  hope  that  punishment  would  be  mitigated, 
the  court  should  permit  it  to  be  withdrawn— 41  Cal.  462;  but  the  party 
should  not  be  permifted  to  trifle,  by  entering  a  plea  one  day,  and 
capriciously  witudrawing  it  the  next— id.  The  Supreme  Court  will 
not  revei-se  an  order  refosing  to  permit  the  plea  of  not  guilty  to  be 
withdrawn— 17  Cal.  76. 

See  ante,  §  1016,  note;  49  Cal.  395. 

1019.  The  plea  of  not  guilty  puts  in  issue  every  mate* 
rial  allegation  of  the  indictment  or  information.  [In  ef- 
fect April  9th,  1880.] 

Plea  of  not  guilty.— The  plea  of  not  guilty  puts  In  issue  all  theinate- 
rial  averments,  including  that  of  the  iocus  delicti— 52  Cal.  470;  44  id.  106; 
48  id.  3b2;  9  id.  421.  Under  this  plea  insanity  may  be  shown— 28  Cal. 
461.  See  ante,  §  101 6, note;  49  Cal.3S5.  Proceedings  on  plea  of  Insanity 
—see  post,  SS 136S-1372.  The  plea  of  not  guilty  puts  in  issue  the  aver- 
ment of  place  whero  the  crime  was  committed,  and  Imposes  on  the 
prosecution  the  necessity  of  proving  the  locus  delicti— 62  Cal.  470. 

1020.  All  matters  of  fact  tending  to  establish  a  de- 
fense, other  than  that  specified  in  the  third  and  fourth 
subdivisions  of  section  one  thousand  and  sixteen,  may 
be  given  in  evidence  under  the  plea  of  not  guilty.  [In 
effect  April  2r)th,  1880.] 

Involuntary  intoxication.— If  a  person  be  made  drunk  by  fraud  or 
stratagem,  or  by  the  unskillfulness  of  a  physician,  he  is  not  responsi- 
ble for  his  acts— 2  Parker  Cr.  B.  235 ;  31  Ga.  424 ;  see  19  Mich.  401 ;  33  Ind. 
543;  40  Conn.  136. 

Insanity  from  intoxication  may  excuse  from  punishment  for  crime, 
as  on  a  fixed  frenzy  or  insanity,  as  delirium  tremens— 43  Cal.  344 ;  1  Ashm. 
289;  60  Barb.  206;  48  id.  274;  6  Parker  Cr.  R.  209;  I  Curt.  1;  2  Cranch  O. 
C.  158;  Crabbe,5.)3;  1  Duval,  224;  20  Gratt.  8(i0;  3  Har.  (Del.)  651 :  6  id. 
610:  26  Ind.  422;  4  id. 563;  31  id.4y2;  3  Jones,  (N.  C.)245:  Mart.  &Y.147; 
6 Mason,  28;  if)  Mich.  401:  46  Mo.  414;  18  N.  Y.  9;  5  Ohio  St.  77;  12  Tex. 
600;  or  mania  a  potu—3  Har.  (Del.)  551. 

Intoxication.— Voluntary  intoxication  is  no  excuse  for  crime— 27 
Cal.  507;  36  id.  531;  49  id.  485:  7Abb.  Pr.  321;  13  Ala.  413;  64  Barb. 319;  50 
id.  22();  2Brcwst.546:  8  Bush,  464;  Crabbe,558;  2Cush.  500;  2  Cranch  G. 
C.  158;  1  Curt.  1;  2  id.  19;  2  DaU.  88;  1  Duval, 224;  2  id.  163;  65  Ga.  31 : 
45  id.  225;  3  Gray,  463;  20  Gratt.  860;  6  Har.  (Dei.)  510;  9  Humph. 663;  11 
id.  154:  66  111.  118:  66  Ind.  185;  58  id.  182;  40  id.  263:  14  Kans.  538;  27  La. 
An.  c:)l ;  22  id.  587 ;  2  Mason,  91 ;  5  Id.  28;  Mart.  &  Y.  147 ;  2  Met.  (Ky.)  1 ; 
114  Mass.  205;  21  Minn.  22;  14  Mo.  602;  65  id.  530;  58^ id.  666;  12  Nev.  140; 
44  N.  H.  31J2:  31  N.  Y.  330;  2  Parker  Cr.  R.  14;  5  id.  621;  1  Strob.  479;  3 
Smedcs  &  M.  518;  12  Tex.  500;  24  Wis.  452;  1  Wright,  620;  50  Vt.  483; 
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eTBn  where  so  extreme  as  to  make  the  person  imconscloiis  of  his  acts 
—17  Mich.  9 ;  3  Helsk.  202.  It  does  not  mi^gravate  a  criminal  act,  it  sim- 
ply furnishes  no  excuse— 38  111.  614.  It  neither  excuses  nor  palliates 
passion  or  malice— 1  Duval.  224;  2  Id.  163:  11  Humph.  154;  1  Spear.  884; 
3  Smedes  &  M.  518;  8  Ohio  St.  43'>;  25  id.  369;  see  i)  Humph.  663;  8  Ired. 
330;  2  Parker  Cr.  B.  235;  25  id.  2J3;  nor  lower  the  grade  of  the  offense 
—Addis.  255 ;  13  Ala.  413 ;  8  Bush,  463 :  40  Conn.  584 ;  3  Gray,  468 ;  2  Keyes,. 
424:  20Gratt.860;  38111.514:  65 Mo. 530;  14 La.  An.  570;  12  Nev.  140;  » 
Ohio  St.  435;  2  Mason,  91.  Nor  does  it  extenuate  crime— 27  CaL  507;  29 
Cal.  678;  21  id.  554;  1 14  Mass.  295.  Nor  furnish  an  inference  of  the  ab- 
sence of  premeditation— 48  Barb.  274;  36  N.  Y.  276;  27  Mo.  332;  see  ante, 

3  22. 

Intoxication.— Though  intoxication  does  not  extenuate  or  excuse 
crime,  yet  it  may  be  receivable  in  evidence  to  determine  the  degree 
of  the  offense— 27  Cal.  507;  3  Parker  Cr.  R.  632;  18  N.  Y.  9;  or  to  deter- 
mine what  specific  offense  was  committed— 21  Cal.  544;  27  id.  507;  43 
id.  344;  36  id.  531;  13  Ala.  413;  33  id.  419;  2Brewst.  546;  1  Duval,  234;  2 
id.  163:  25  Ga.  527;  29  id.  594;  33  id.  449;  9  Humph.  663;  4  id.  136;  19 
Mich.  401;  11  Minn.  154;  16 Ind.  428;  2  Lea,  (Tenn.) 578;  1  Spear, 384:  43 
Tex.  503;  2  Tex.  Ct.  App.  275:  4  id.  275;  id.  461 ;  or  to  test  the  condition 
of  the  mind,  and  its  capacity  to  form  an  intention— 34  Cal.  212;  27  id. 
507;  1  Dak.  203;  31 N.  Y.  330;  or  to  show  that  he  was  not  capable  of  de- 
liberation, or  of  attack  or  defense— 40  Conn.  136;  9  Kans.  119;  or  inca- 
J table  of  ludglng  his  acts  or  their  consequences— 21  Cal.  544;  37  id.  507; 
4  Pa.  St.  55;  19  Mich.  401;  11  Humph.  154;  4  id.  136;  9  id.  683;  8  id. 
671;  1  Spear,  384.  It  may  be  shown  in  mitigation  of  punishment— 2 
Bush,  67;  5  id.  362:  7  id.  320;  8  id.  463;  1  Duval,  224.  Evidence  of  in- 
toxication should  be  received  with  great  caution,  for  a  drunken  man 
may  act  with  premeditation  as  well  as  another— 38  Cal.  531.  See 
Desty's  Crim.  Law,  §§  27,  b,  c. 

Proof  of  insanity.— Under  the  plea  of  not  guilty  the  Insanity  of  de- 
fendant at  the  timo  of  the  act  may  be  given  in  evidence— 28  Cal.  461 ; 
but  it  should  be  examined  with  great  care— 39  Cal.  625.  Tho  presump- 
tion of  law  is  that  defendant  was  sane  till  the  contrary  is  shown  from 
preponderance  of  proof— 20  Cal.  518:  see  6  id.  543.  Habitual,  but  not 
temporary  or  spasmodic  Insanity  raises  the  legal  presumption  of  its 
continuance— 38  Cal.  183;  17  Cal.  424.  The  insanity  of  defendant's  par- 
ents may  be  shown  when  there  appears  to  bo  no  motive  for  tho  act,  or 
where  there  is  evidence  of  insanity  of  the  defendant— 31  Cal.  466.  See 
postt  S  1369,  and  note. 

Statnte  of  limitations.- The  statute  of  limitations  need  not  bo 
specially  pleaded— 17  WaU.  168;  4  Day,  121;  3  Cranch  C.  C.  441:  5  id.  73: 
2X0W.  267;  29  N.  H.  274:  28  Pa.  St.  259;  contra,  5  Parker  Cr.  B.  231;  74 
N.  0. 230;  4  Ga.  335;  10  Humph.  52;  8  Ind.  494;  7  Iowa,  409. 

Excuse  and  jnstiflcatlon.— Misfortune  or  accident  as  an  excuse- 
see  Desty's  Crlm.  Law,  §§  30,  a,  b ;  ante,  §  26,  subd.  6.  Acts  done  under 
compulsion  or  duress— id.  §§  32,  a,  b;  ante,  $  26,  subd.  8.  Consent  of 
party  injured,  as  an  excuse— see  Desty's  Crim.  Law,  §«i  33,  a,  b.  Ignor-r 
ance  or  mistake  of  law,  as  an  excuse— id.  §§  34,  a,  b.  Ignorance  or  mis- 
take of  fact— id.  §§  35,  a,  b;  ante,  §  26,  subd.  4. 

Self-defense.— The  right  of  self-defense  is  based  on  necessity— 27 
Cal.  672.  The  owner  of  a  house  may  use  force  necessary  to  repel  an 
assault— 8  Cal.  841 ;  Addis.  246.  The  act  of  raising  the  window  In  the 
night  is  not  sufficient  to  rouse  the  fears  of  a  reasonable  man  so  as  to 
excuse  the  use  of  a  deadly  weapon,  without  first  warning  tho  intruder 
off— 43  Cal.  447 ;  90  HI.  221.  A  party  assaulted  is  Justified  in  using  such 
force  as  is  necessary  to  repel  assailant,  but  no  more— 32  Cal.  280;  SO  id. 
312 ;  44  Id.  65;  2  Minn.  270;  1  Ohio  St.  66.  He  may  use  whatever  force  Is 
necessary  to  avert  apparent  danger,  although  it  afterward  appears 
there  was  no  real  danger— 44  Cal.  69;  and  his  guilt  or  innocence  de- 
pends on  the  circumstances  as  they  appear  to  him— 55  Cal.  207;  44  id. 

Pen.  Cobb.— 84* 
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61;  54  Barb.  342;  46  id.  625;  83N.  Y.509;  and  if,  without  fault  or  care- 
lessness, he  is  mLsled  concerning  them,  and  defends  according  to  the 
fiupposed  state  of  facts,  he  is  Justifiable,  although  the  fact9  are  in  truth 
otherwise,  and  there  is  really  no  occasion  for  extreme  measures— ."iS 
Cal.  202;  People  v.  Miles,  65  €al.  207.  Mere  antecedent  threats  is  no 
excuse  for  a  deadly  assault,  when  no  demonstration  is  made  by  the 
party  threatening-^5  Cal.  261.  See  Desty's  Grim.  Law,  title  Homi- 
cide. 

1021.  If  the  defendant  was  formerly  acquitted  on  the 
ground  of  variance  between  the  indictment  or  informa- 
tion and  the  proof,  or  the  indictment  or  information  was 
dismissed  upon  an  objection  to  its  form  or  substance,  or 
in  order  to  hold  the  defendant  for  a  higher  offense,  with- 
out a  judgment  of  acquittal,  it  is  not  an  acquittal  of  the 
same  offense.    [In  effect  April  9th,  1880.] 

Acqaittal,  when  not  a  bar.— A  former  acquittal  or  conviction  pro- 
curea  by  fraud  is  no  bar— 4  Mass. 477;  111  id.404;  48  Mo.  70;  32  Ark.  722; 
IG  Iowa,  230;  4  Blackf.  845;  31  lU.  409;  7  Ga.  422;  1  Swan,S4;  16  Conn. 
54;  26 id.  202:  9  Humph. 677;  11  id. 599;  lHead,270:  2 How. St.  Tri. 544 ; 
Sayers,  90.  An  acquittal  of  burglary,  with  intent  to  steal,  is  not  a  bar 
to  a  prosecution  for  larceny— 20  Cal.  622;  14  Ga.  8;  2  Hawks,  98;  46  Ala. 
717;  14  Ind.  572;  so,  a  discharge  on  a  preliminary  examination— 16  Kan. 
608;  noradischargebyagrandiury— 2Ashm.61;  2  Moody &B. 503:  and 
SCO  5  Ga.  81;  or  where  the  indictment  was  quashed— 126  Mass.  246;  32 
Ark.  231.  £videuce  that  a  former  indictment  had  been  set  aside  on 
the  ground  tliat  the  grand  jury  had  not  been  legally  constituted,  and 
that  the  court  had  ordered  tho  case  submitted  to  anothcrjgrand  jury, 
will  not  sustain  a  plea  of  former  acquittal— 53  Cal.  630.  A  former  pend- 
ing indictment  is  no  bar  to  a  trial  on  the  second— 5  Cranch  C.  C.  87;  3 
Cush.279;  11  id.  472;  5  Gray,  93;  126  Mass.  265;  14  Wend.  9;  28  Gratt. 
950;  2  Dev.  &  B.  159;  78  N.  C.  558;  5  Ind.  532;  22  id.  347;  86  Miss.  614. 

Variance.— Immaterial  variance  should  be  disregarded— 41  Cal.  236; 
if  the  defendant  be  in  fact  acquitted  on  the  ground  of  immaterial 
variance,  he  cannot  be  again  prosecuted  for  the  same  offense— 41  Cal. 
236;  but  if  the  variance  be  material,  it  is  nota  bar— 41  Cal.  236.  Where 
tho  indictment  charged  stealing  of  five  certificates  of  shares  of  stock 
of  the  No.  7056,  and  the  proof  snowed  there  was  but  one  such  certifi- 
cate, and  not  a  series  of  five,  it  was  not  a  fatal  variance— 45  CaL  672; 
see  ante,  §  1016,  ana  post,  §  1112;  see  49  Cal.  895. 

1022.  Whenever  the  defendant  is  acquitted  on  the 
merits,  he  is  acquitted  of  the  same  offense,  notwithstand- 
ing any  defect  in  form  or  substance  in  the  indictment  or 
information  on  which  the  trial  was  had.    [In  effect  AprU 

0th,  1880.] 

Former  acquittal.— Where  a  person  is  put  on  trial  on  a  valid  indict- 
ment, before  a  competent  court  and  jury,  a  discharge  of  the  Jury 
without  Ins  consent,  or  from  some  unavoidable  accident  or  necessity, 
is  equivalent  to  an  acquittal— 48  Cal.  326 ;  24  id.  41.  So.  if  the  prosecut- 
ing attorney  enters  a  nolle  prosequi  after  the  jury  Is  impannelecl  and 
sworn,  tho  accused  cannot  be  again  indicted  for  the  same  offense— 24 
Cal.  41;  8Ala.f)51:  16  id.  781;  44 id.  9;  54  id.  93;  8  Barb.  158;  1  Bail.  651; 
7  BlACkf.  186;  8  id.  545;  4  Cranch  C.  C.  465;  2  Caines,  304;  5  Cold.  311;  1 
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Dev.  491;  3  6a.  53;  9  Id.  306;  55  id.  625:  7  Gray,  828:  1  Humph.  253:  5 
lad.  290;  2  McLean,  114;  49  N.  H.  155;  14  Ohio,  295;  12  Ohio  St.  214;  20 
Pick.  856;  23  Pa.  St.  12;  Thach.  C.  0. 132;  12  Vt.  93;  3  W.  Va.  700;  but  it 
is  otherwise  where  defendant  was  not  in  jeopardy— 2  Brewst.  567;  1 
Curt.  23;  42  Conn.  432;  7  Gray,  328;  33  Tex.  98;  12  Vt.  93.  If,  while  the 
'uryis  out  deliberatingr,  and  before  the  expiration  of  the  term,  the 
.udee,  without  calling  the  Jury  into  court,  adjourns  for  the  term,  it  is 
equivalent  to  an  acquittal— 48  Cal.  329.  Surprise,  in  the  sudden  break* 
ing  down  of  the  case  of  the  prosecution,  will  not  justify  withdrawing 
of  ajuror— 2Caines,305;  2McLean,  114;  2  Parker  Or.  B.  076;  2Strange. 
984;  out  see  contra,  13  Ired.  203;  15  Wend.  371. 

1023.  When  the  defendant  is  convicted  or  acquitted, 
or  has  been  once  placed  in  jeopardy  upon  an  indictment 
or  information,  the  conviction,  acquittal,  or  jeopardy  is  a 
bar  to  another  indictment  or  information  for  the  offense 
charged  in  the  former,  or  for  an  attempt  to  commit  the 
same,  or  for  an  offense  necessarily  included  therein,  of 
which  he  might  have  been  convicted  under  that  indict- 
ment or  information.    [In  effect  April  26th,  1880.] 

Higher  offense.— On  an  indictment  for  murder,  defendant  was  found 
ffuilty  of  manslaughter,  and  on  a  second  indictment  for  murder,  his 
lormer  conviction  was  a  good  plea,  though  a  new  trial  had  been 
granted  on  his  motion— 4  Cal.  876:  0  id.  278.  A  conviction  of  man- 
slaughter is  an  acquittal  of  every  higher  offense,  and  so  of  ail  ofTenses 
included  in  an  indictment— 35  Cal.  391.  If  a  person  is  indicted  for 
manslaughter,  and  the  court,  vrlthout  consent  of  defendant,  discharges 
the  jury  because  it  is  of  opinion  that  the  evidence  shows  defendant 
guilty  of  murder,  if  he  is  again  indicted  for  the  same  killing,  he  Is  twice 
m  jeopardy,  and  Is  entitled  to  acquittal— 48  Cal.  334.    See  ante,  §  1016, 

6UDd.8. 

1024.  If  the  defendant  refuses  to  answer  the  indict- 
ment or  information  by  demurrer  or  plea,  a  plea  of  not 
guilty  must  be  entered.    [In  effect  April  9th,  1880.] 

Refusal  to  plead.— If  a  defendant  stands  mute,  a  plea  of  notguilty 
can  be  entered  by  order  of  court— 125  Mass.  397 ;  76  Fa.  St.  319;  5  whart. 
67 ;  10  Cox  C.  G.  409 ;  so  if  he  refuses  or  declines  to  plead  after  demurrer 
overruled— 28  Cal.  274 ;  29  id.  562.  A  refusal  to  plead  does  not  admit 
jurisdiction-do  Mich.  371. 

1025.  Section  one  thousand  and  twenty-five  of  said 
Code  is  hereby  repealed.    [In  effect  April  9th,  1880.] 
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CHAPTER  V. 

TRANSMISSION  OF  CERTAIN  INDICTMENTS  FROM  THE  COUNTY 
COURT  TO  THE  DISTRICT  COURT  OR  MUNICIPAL  CRIMINAL 
COURT  OF  SAN  FRANCISCO. 

S  1028.  Transmission  of  indictments  from  tlie  County  to  District 
Courts.   [Repealed.] 

§  1029.   Indictments  against  a  superior  judge. 

§  1030.  Indictments  transmitted  to  Municipal  Criminal  Court.  [Re- 
pealed.] 

1028.  Kepealed.    [In  effect  March  12th,  1880.] 

1029.  When  an  indictment  is  found,  or  an  information 
filed  in  a  Superior  Court  against  a  judge  thereof,  a  certifi- 
cate of  that  fact  must  be  transmitted  by  the  clerk  to  the 
governor,  who  shall  thereupon  designate  and  direct  a 
judge  of  the  Superior  Court  of  another  county  to  preside 
at  the  trial  of  such  indictment  or  information,  and  hear 
and  determine  all  pleas  and  motions  affecting  the  defend- 
ant thereunder  before  and  after  judgment.  [In  effect 
March  12th,  1880.] 

1030.  Bepealed.    [In  effect  March  12th,  1880.] 
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CHAPTER  VI. 

BBMOYAI.  OF   THS  ACTION  BBFOBB  TIUAIi. 

S  1033.  'When  action  may  be  removed. 

S  1034.  Application  for  removal,  how  made. 

S  1035.  Application,  when  granted. 

S  1036.  Order  of  removal. 

§  1037.  Proceedings  on  removal,  if  defendant  is  in  custody. 

S  1038.  Proceedings  on  removal.   Transmission  of  papers. 

1033.  A  criminal  action  may  be  removed  from  the 
court  in  which  it  is  pending,  on  the  application  of  the  de- 
fendant, on  the  ground  that  a  fair  and  impartial  trial 
cannot  be  had  in  the  county  where  the  action  is  pending. 

[In  effect  April  9th,  1880.] 

Removal  of  place  of  trial— The  only  provisions  of  law  for  the  re- 
moval of  the  place  of  trial  of  a  crlminalaction  are  contained  in  the 
Penal  Code,  commencing  with  S  1033;  and  the  only  ground  is  that  afalr 
and  impartial  jury  cannot  be  obtained  in  the  county— 6  Fac.  0.  L.  J.  743. 
Where  the  court  transferred  the  case  to  another  county  on  the  ground 
of  disqualification  of  the  judge,  it  exceeded  its  jurisdiction— id.  Bias 
or  prejudice  of  the  presloing  judge  is  no  legal  ground— 28  Gal.  495;  24 
Id.  31;  18  id.  185;  if  id.  523.  That  the  ladge  previously  in  the  same 
case  made  an  erroneous  ruling,  is  no  evidence  of  the  existence  of  bias 
and  prejudice— 24  CaL  31. 

1034.  The  application  must  be  made  in  open  court, 
and  in  writing,  verified  by  the  affidavit  of  the  defendant, 
a  copy  of  which  must  be  served  on  the  district  attorney 
at  least  one  day  before  the  application  is  made.  When- 
ever  the  affidavit  shows  that  the  defendant  cannot  safely 
appear  in  person  to  make  the  application,  because  the 
popular  excitement  against  him  is  so  great  as  to  endanger 
his  personal  safety,  and  such  statement  is  sustained  by 
other  testimony,  the  application  may  be  made  by  coun- 
sel, and  heard  and  determined  in  the  absence  of  the  de- 
fendant, though  he  is  indicted  for  felony,  and  has  not  at 
the  time  of  such  application  been  arrested,  or  given  bail, 
or  been  arraigned,  or  pleaded  or  demurred  to  the  indict- 
ment. 
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Change  of  place  of  trial.— The  venue  of  a  case  may  be  changed  at 
•the  discretion  of  the  court  on  good  cause  shown— 53  Cal.  567:  44 Id.  95; 
49id.425;  48  Ala.  85;  Id.  180;  29  Ark.  226;  4Denio,l50;  64Ga.371;  1  Hlli, 
179;  52Ind.215;  63  id.  408;  44  Iowa,  667;  55  Mo.  440;  65  id.  454;  15  Kan. 
407;  20  id.  311;  8  S.  C.  237;  45  Tex.  148;  6  Tex.  Ct.  App.  257;  35  Wis.  294; 
id.  303.  The  venue  may  be  changed  as  to  one  of  several  defendants— 
25  Mo.  439;  2  Ired.  101;  1  Greene,  464. 

Application  for  removal.— The  afiKdavit  must  state  facts  and  cir- 
cumstances from  which  the  conclusion  Is  deduced,  that  a  fair  and  im- 
partial trial  cannot  be  had  In  the  county  where  the  indictment  is 
found— 1  Cal.  379;  3  id.  412.  The  affidavit  that  be  cannot  have  a  fair 
and  impartial  trial  in  the  county  is  not  alone  sufficient— 21  Gal.  265;  2 
McCord, 302;  10  Gratt. 668;  7 Hill,  147 ;  5 Barn.  A  Adol.  347 ;  see  18  Cal.  186: 
nor  is  the  mere  fact  that  thirty  or  forty  persons  In  the  county  had 
subscribed  money  to  procure  a  lawyer  to  aid  tlie  prosecuting  attorney 
—21  Cal.  265,  questioning  5  Cal.  353.  A  mere  opinion  or  belief  set 
forth  in  the  affidavit,  that  a  fair  trial  cannot  be  had,  is  not  sufficient— 
44  Cal.  95;  see  28  id.  495.  The  application  is  addressed  to  the  sound 
discretion  of  the  court— 49  Cal.  427 ;  18  id.  186;  6  Id.  155;  63  id.  567;  44  id. 
95;  3  Id.  410;  the  exercise  of  which  must  be  reasonable— 53  id.  667 :  18 
id.  186;  to  be  disposed  of  in  furtherance  of  Justice— 44  id.  95;  6  id.  155; 
and  the  order  of  removal  will  not  be  disturbed  except  in  case  of  gross 
abuse  of  discretion— 6  id.  155;  18  id.  180.  The  granting  of  time  to  file 
counter  affidavits  is  In  the  discretion  of  the  court— 22  Cal.  131.  The  ap- 
plication cannot  be  made  after  twelve  competent  jurors  are  obtained 
—49  Cal.  170;  and  the  burden  is  on  the  petitioner  to  make  out  a  case— 
3  Hun,  560. 

1035.  If  the  court  is  satisfied  that  the  representation 
of  the  defendant  is  true,  an  order  must  be  made  for  the 
removal  of  the  action  to  the  proper  court  of  a  county  free 
from  a  like  objection. 

See  53  Cal.  567. 

1036.  The  order  of  removal  must  be  entered  upon  the 
minutes,  and  the  clerk  must  immediately  make  out  and 
transmit  to  the  court  to  which  the  action  is  removed  a  cer- 
tified copy  of  the  order  of  removal,  record,  pleadings,  and 
proceedings  in  the  action,  including  the  iindertakings  for 
the  appearance  of  the  defendant  and  of  the  witnesses. 

1037.  If  the  defendant  is  in  custody,  the  order  must 
direct  his  removal,  and  he  must  be  forthwith  removed  by 
the  sheriff  of  the  county  where  he  is  imprisoned,  to  the 
custody  of  the  sheriff  of  the  county  to  which  the  action  is 
removed. 

1038.  The  court  to  which  the  action  is  removed  must 
proceed  to  trial  and  judgment  therein  as  if  the  action  had 
been  commenced  in  such  court.  If  it  is  necessary  to  have 
any  of  the  original  pleadings  or  other  papers  before  such 
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X30iirt,  the  court  from  which  the  action  is  removed  must  at 
any  time,  upon  application  of  the  district  attorney  or  the 
defendant,  order  such  papers  or  pleadings  to  be  trans- 
mitted by  the  clerk,  a  certified  copy  thereof  being  retained. 

Arraignment— If  arraignment  had  been  made  In  the  place  where 
the  indictment  was  found,  it  need  not  be  made  at  the  place  to  which 
the  trial  is  removed— 39  Md.  S55;  8  Gill,  295;  2  Va.  Cas.  162;  fi8  Ga.35: 
36  Ala.  232;  though  a  double  arraignment  would  not  be  error— 4  111.  83. 


CHAPTER  VII. 

THE  MODE  OF  TBIAL. 

§  1041.   Issue  of  fact  defined. 

S  1042.    How  tried. 

S  1043.  When  presence  of  defendant  is  necessary  on  the  trlaL 

1041.  An  issue  of  fact  arises : 

1.  Upon  a  plea  of  not  guilty. 

2.  Upon  a  plea  of  a  former  conviction  or  pxquittal  of  the 
same  offense. 

3.  Upon  a  plea  of  once  in  jeopardy.    [In  effect  April 

26th,  1880.] 

Sttbd.  1.  If  the  indictment  charged  onlv  manslaughter,  and  words 
are  interpolated,  making  it  charge  murder,  and  defendant  pleads 
guilty  and  goes  to  trial,  no  may  prove  the  interpolation,  and  can  be 
tried  for  manslaughter  only— 50  CaL  448.  Consent  cannot  confer  juris- 
diction to  try  for  any  offense  other  than  that  charged— 50  Cal.  448.  See 
ante,  §  1016;  see  also  29  Cal.  402. 

1042.  Issues  of  fact  must  be  tried  by  jury,  unless  a 
trial  by  jury  be  waived  in  criminal  cases  not  amounting 
to  felony,  by  the  consent  of  both  parties  expressed  in  open 
court  and  entered  in  its  minutes.  In  cases  of  misde- 
meanor the  jury  may  consist  of  twelve,  or  any  number 
less  than  twelve  upon  which  the  parties  may  agree  in 
open  court.    [In  effect  February  2oth,  1880.] 

Trial  by  jury.— The  right  of  trial  by  lury  is  a  sacred  right,  and  one 
secured  by  the  guarantees  of  the  Constitution— 43  Cal.  146.  See  Const. 
Frov.  ante,  p.  16.  A  defendant  cannot,  without  express  statutory  au- 
thority, waive  his  right  to  atrial  by  jury  on  a  plea  of  not  guilty— 27 
Conn.  281:  16  Mich.  351;  10  Mo.  498;  6  Ark.  (iOl;  ft  Ohio  St.  283;  12  id. 
622;  43  Wis.  403;  17  Ark.  290:  9  Mich.  193;  36Md.259;  see  41  Mo.  470;  21 
Ark.  228;  20  Alb.  L.  J.  299.  The  action  of  a  police  magistrate  in  com- 
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mitting  a  minor  child  to  the  Indnstrial  school,  does  not  amount  to  a 
criminal  prosecution,  nor  to  procedare  according  to  the  course  of  tiie 
common  law.  and  the  minor,  therefore,  Is  not  entitled  to  a  trial  by 
Juiy— 51  Cal.  280.  Aliens  are  not  entitled  to  a  jury  of  one-half  aliens 
^51  Cal.  597.    See  ante,  page  16. 

1043.  If  the  prosecntion  be  for  a  felony,  the  defendant 
must  be  personally  present  at  the  trial;  but  if  for  misde- 
meanor, the  trial  may  be  had  in  the  absence  of  the  de- 
fendant; if,  however,  his  presence  is  necessary  for  the 
purpose  of  identification,  the  court  may,  upon  application 
of  the  district  attorney,  by  an  order  or  warrant,  require 
the  personal  attendance  of  the  defendant  at  the  trial. 

[In  efEect  April  9th,  1880.  ] 

Bight  to  appear  in  person— 42  Cal.  168.  See  Const.  Ftot.  ante,  p.  16. 
It  is  error  to  declare  a  bond  forfeited  because  defendant  failed  to  ap- 
pear personally  at  the  trial— 6  Pac.  C .  L.  J.  450 ;  23  Cal.  158.  See  atUe,  §$ 
976, 1016.  Distinction  between  felonies  and  misdemeanors— see  ante, 
$  17.  Where  one  is  indicted  for  a  felony,  and  has  been  conunitted  to 
nail,  the  court  should  at  the  commencement  of  the  trial,  order  him 
into  actual  custody— 49  Cal.  42. 
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CHAPTER  Vni., 

POBAIATION  OF  THE    TRTAT.  JUBY   AND   THE   OALENDAB  OF 

ISSUES  FOB  TBIAL. 

S  104e.  Fonnatlon  of  trial  jury. 

§  1047.  Clerk  to  prepare  a  calendar. 

§  1048.  Order  of  disposing  of  issues  on  the  calendar. 

§  1049.  Defendant  entitled  to  two  days  to  prepare  for  trial. 

1046.  Trial  juries  for  criminal  actions  are  formed  in  the 
same  manner  as  trial  jaries  in  civil  actions. 

Impaxmeling  trial  jurors— see  Code  Civ.  Proo.  §§  246, 247;  see  post, 
S  1074,  note.  If  Jurors  are  not  drawn  and  summoned  to  attend  tbe 
term  of  tbe  court,  an  order  may  forthwith  issue  directing  the  sheriff 
to  summon  them— 47  Cal.  95;  0  Blatchf.  204;  and  it  is  immaterial 
whether  the  cause  for  the  necessity  arose  before  or  after  the  com- 
mencement of  the  term— 43  Cal.  349 ;  4  Id.  225 ;  21  id.  400.  The  names  of 
all  jurors  selected,  whether  as  grand  or  trial  Jurors,  are  to  be  placed  in 
the  same  box— 6  Pac.  C.  L.  J.  399.  A  trial  jury  must  consist  or  twelve, 
and  defendant  cannot  consent  to  a  less  number— 48  Cal.  258;  46  id.  122; 
37  id.  677.  The  omission  of  the  clerk  to  insert,  in  his  certificate  of  the 
drawing,  the  date  of  tbe  order  for  the  drawing,  is  not  a  fatal  error— 6 
Pac.  ex.  J.  882.  If,  though  legally  drawn,  they  have  not  been  sum- 
moned, the  court  may  order  them  summoned— 46  Cal.  47. 

1047.  The  clerk  must  keep  a  calendar  of  all  criminal 
actions  pending  in  the  court,  enumerating  them  according 
to  the  date  of  the  filing  of  the  indictment  or  information, 
specifying  opposite  the  title  of  each  action  whether  it  is 
for  a  felony  or  a  misdemeanor,  and  whether  the  defend- 
ant is  in  custody  or  on  bail.    [In  effect  April  9th,  1880.] 

1048.  The  issues  on  the  calendar  must  be  disposed  of 
in  the  following  order,  unless  for  good  cause  the  court 
shall  direct  an  action  to  be  tried  out  of  its  order: 

1.  Prosecutions  for  felony,  when  the  defendant  is  in 
custody. 

2.  Prosecutions  for  misdemeanor,  when  the  defendant  is 
in  custody. 

3.  Prosecutions  for  felony,  when  the  defendant  is  on 
bail. 
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4.  Prosecutions  for  misdemeanor,  when  the  defendant 
is  on  bail.    [In  effect  April  9th,  1880.] 

A  felony  is  a  crime  which  Is  or  may  be  punishable  with  death,  or  by 
imprisonment  in  the  State  prison— see  Desty'a  Crim.  Law,  S  3,  and 
note;  see  also  ante,  §  17.  Every  other  crime  Is  a  misdemeanor— see 
Desty's  Crim.  Law,  $  4,  and  note;  see  also  antCf  §  17. 

1049.  After  his  plea,  the  defendant  is  entitled  to  at 
least  two. days  to  prepare  for  trial. 


CHAPTER  rX. 


1052.  'When  an  action  is  called  for  tiial,  or  at  an  j  time 
previous  tLereto,  the  court  ttiay,  upon  sufflcient  cause,  di- 
rect the  trial  to  ba  postponed  to  another  day.  [In  effect 
Apnl  9th,  188a] 

PaatlKiiunivntirftiisL-'Slckiiessal  deteodimt's  cramsel— 1  CiLU^ 
or  Bnrpilaa  at  tha  wlOulianal  ol  a«laiii3Bls  ftgrouod— 4  Tei.3Hi  u 
0».  3m.  The  UDBilaa  nuue  bo  (bown  by  alDdirlt,  oc  In  nme  oilier 
pmper  fanik-21  cal.  Ma.  Tba  abuacB  ol  wKneaia  is  a  Broand  lor 
conlinDUica-a  CsL  HS;  ta  Id.  Uy  A  moUon  OB  tbii  snNmd  iboaU 
dUthiMlir  state  tbu  to  which  tlKT  would  t«tiqr'-48(Sil.«l.  Vtten 
theraiaa*naideDt>liowinffB>tauielTiii>taTbuUT.BiHl  nonpacent 
iBCkot  dlllience,  tbe  rooUoD  BbDnlil  tas  puted-W  CaL  lUi  UfdTMl t 
I8Id.41I.  xiieoonrt  wJUiuitgisDttbe  motlonwtuDthealiMiitwIt- 
nesHa  are  Imrpoil  Ita  praeta»-~t»Cil.mil  Cimn.S.C.3Hi  IBrer. 
3M:  SBalitSDi  1  Ulsi.l;  8  Otut. CMi  i  Bun. IBt  and  wbera  tlwr 
liaa  mtulo  OepoMtkHu  befora  tlie  examinlns  innin-4«  Cal.  Kit  but 
■eetiXo-lITi  nor-wbersttae  IictBBliairncutHBplelanoDtbB  eooiI 
laltbol  tlaaonlliaiil— 4SC:dLiai;  noi.wliera  be^luiltyoIlultoB 
aoddelan-^urfie;  lAihm.391;  DlMu>,NI;  ima.%ij  2alDd.Iti 
ucbiwtiMii  iBld.9»;  hMolKIi  ssid.aoj;  BBaniLtnaj  iHaa&st 
avB. Cu. IH:  not.  of  aur  coanlTaiico— ID  Oratt. SW;  am, where  the 
t«Uinaaysoa|{hllBimmatenal-UCaL47;  41d.KI9^i  3^t.)U;  II 
Oa.MlinTex.3R;  43111.  iUj  S  Lei^,719;.i]OT,  where  theoppoalto 
puUr  cooGedes  tlia  &ot  loiuht  to  be  proved— 31  Qa.  SUi  U  lIL  108: 
nHtSLU:  3 Parker Cr.lLia^  but  the adoilBlon ot  the  prasecntlw 
attomeritbat  the  alxeDtwitncas  tola  the  proiaontlng  wltneaaoC  (ba 
fket,  will  not  defeat  the  iiioCloii-HCBl.3£lt  see  raid.  44i;  lUclss, 

1»;  Wind.  Ni  !!t  TBI.  4M.  A  eonttauama  as  t«  one  — ■^- 

lendants  does  not  mvolTe  the  tdslsaa  to  another— 11  Ii 

AOdaTtt.— The  efldavit,  on  the  gronnd  ol 
mow  show  doe  dlUgeiuie  to  prt ••— '-  -•■ 
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TITLE  Vn. 

Of  Proceedings  after  the  Commencement  of  the 
Trial  and  before  Judgment. 

Chap     I.  Challenoxng  the  Jubt,  §§  1055-88. 

n.  The  Trial,  §§  109a-1131. 

m.  Conduct  of  the  Jury  after  Cause  m  Sub- 
mitted TO  Them,  §§  1135-43. 

rv.  The  Verdict,  §§  1147-67. 

V.  Bills  of  Exception,  §§  1170-6. 

VL  New  Trials,  §§  1179-82. 

VU.  Arrest  of  Judgment,  §§  1185-8^ 


409  OELLLLENOUHQ.  §  1055 


CHAPTER  I. 

CHALIJBNGINO  THE  JUBT. 

S  1055.  Deflnitioii  and  division  of  challenges. 

S  1056.  Defendants  cannot  sever  In  challenges. 

§  1057.  Panel  defined. 

§  1058.  Challenge  to  the  Jury  defined. 

§  1059.  Upon  what  founded. 

S  1060.  When  and  how  taken. 

S  1061.  Exception,  if  sofaciency  of  the  challenge  be  denied. 

S  1062.  If  exception  overruled,  court  may  allow  denial,  etc. 

^  1063.  Denial  of  challenge,  how  made,  and  trial  thereof. 

§  1064.  Challenge  for  bias  in  summoning  ofAcer. 

§  1065.  Proceedings,  if  challenge  allowed. 

§  1066.  Defendant  to  be  Informed  of  his  right  to  challenge. 

§  1067.  Kinds  of  challenges  to  individual  Juror. 

§  1068.  Challenge,  when  taken. 

§  1069.  Peremptory  challenge,  what,  and  how  taken. 

§  1070.  Number  of  peremptory  challenges. 

§  1071.  Definition  and  kinds  of  challenge,  for  cause. 

S  1072.  General  causes  of  challenge. 

S  1073.  Particular  cause  of  challenge. 

§  1074.  Ground  of  challenge  for  actual  bias. 

§  1075.  Exemption  not  a  ground  of  challenge. 

S  1076.  Causes  of  challenge,  how  stated. 

S  1077.  Exceptions  to  challenge  and  denial  thereof. 

§  1078.  Challenge,  how  tried. 

S  1079.  Triers,  how  appointed.  Majority  may  decide.  CBepealed.} 

S  1080.  Oath  of  triers.    [Repealed.] 

S  1081.  Juror  challenged  may  be  examined  as  a  witness. 

§  1082.  Rules  of  evidence  on  trial  of  challenge. 

§  1083.  Decision  of  court  to  be  entered. 

S  1084.  Instructions  on  trial  for  actual  bias.    [Repealed.] 

S  1065.  Verdict  of  triers,  and  its  effect.   [Repealed.] 

S  1086.  Challenges,  first  by  the  defendant. 

S  1087.  Order  of  challenges. 

§  1088.  Peremptory  challenges,  when  may  be  taken. 

155.    A  challenge  is  an  objection  made  to  the  trial 

jurors,  and  is  of  two  kinds : 
Pek.  Gods.— 85. 
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1.  T6  the  panel. 

2.  To  an  individual  juror. 

Challenges.— The  court  may,  of  Its  own  motion,  for  any  ffood 
reason,  excuse  a  gualifiecl  juror— 32  Cal.  43;  see  2  Mason,  91 ;  10  Gratt. 
767;  20  Ga.  164;  2  Dev.  &  B.  221.  The  rejection  of  a  juror  by  the  court 
does  not  prejudice  the  defendant,  and  is  not  matter  available  in  error 
—32  Gal.  46;  17  id.  80;  7  id.  140;  4  Gray,  19. 

1056.  When  several  defendants  are  tried  together, 

they  cannot  sever  their  challenges,  but  must  join  therein. 

Severing  challenges.— Where  defendants  elect  to  be  tried  jointly 
they  cannot  sever  their  challenges— 8  Cal.  301 ;  26  Ala.  107 ;  10  Ohio,  232; 
10  B.  1. 159. 

1057.  The  panel  is  a  list  of  jurors  returned  by  a  sheriff 
to  serve  at  a  particular  court,  or  for  the  trial  of  a  particular 
action. 

1058.  A  challenge  to  the  panel  is  an  objection  made  to 
all  the  jurors  returned,  and  may  be  taken  by  either  party. 

1059.  A  challenge  to  the  panel  can  be  founded  only 
on  a  material  departure  from  the  forms  prescribed  in 
respect  to  the  drawing  and  return  of  the  jury  in  civil 
actions,  or  on  the  intentional  omission  of  the  sheriff  to 
summon  one  or  more  of  the  jurors  drawn. 

Challenge  to  the  panel.— A  challenge  to  the  panel  is  based  on  the 
partiality,  or  bias,  or  default  of  the  omcer  making  the  return  of  the 
venire— 49  Cal.  178;  1  Mann.  (Mich.)  451;  1  Leach,  101;  or  if  the  statnte 
requirements  are  not  complied  with- 20  La.  An.  356;  13  Minn.  341.  It 
will  not  lie  on  the  ground  that  the  jury  was  summoned  after  com- 
mencement of  the  term— 10  Gal.  59.  That  all  persons  of  a  particular 
fraternity  have  been  excluded,  is  no  ground  of  challenge,  if  those 
returned  possess  the  requisite  qualiflcations— 3  Wend.  314.  It  must  be 
taken  before  plea— 8  Bam.  &  C.  417;  2  Moody  &  B.  406. 

1060.  A  challenge  to  the  panel  must  be  taken  before 
a  juror  is  sworn,  and  must  be  in  writing  or  be  noted  by  the 
phonographic  reporter,  and  must  plainly  and  distinctly 
state  the  facts  constituting  the  ground  of  challenge. 

1061.  If  the  sufficiency  of  the  facts  alleged  as  ground 
of  the  challenge  is  denied,  the  adverse  party  may  except 
to  the  challenge.  The  exception  need  not  be  in  writing, 
but  must  be  entered  on  the  minutes  of  the  court,  or  of  the 
phonographic  reporter,  and  thereupon  the  court  must 
proceed  to  try  the  sufficiency  of  the  challenge,  assuming 
the  facts  alleged  therein  to  be  true. 
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In  writing.— It  should  be  in  writing— 1  Mann.  (Mich.)  451;  1  Car.  & 
K.  235,  519.  An  amended  challenge  takes  the  place  of  the  original— 
48  Gal.  256;  see  post,  §  1068,  note. 

Trial  by  the  conrt.— An  opinion  imperfectly  formed,  or  one  based 
upon  the  supposition  that  facts  are  as  they  have  been  represented, 
may  be  proved  on  such  a  challenge— 2  Parker  Cr.  B.  16;  13  Fla.  675.  A 
fixed  opinion  of  guilt  or  iimocenco  need  not  be  proved  when  the 
challenge  Is  for  favor— id.  And  any  fact  or  circumstance  from  which 
bias  and  prejudice  may  be  inferred  is  admissible  In  evidence— 1  Denio, 
281;  see  3  id.  121.  It  is  not  sutllcient  to  prove  that  a  juror  has 
formed  an tmfavorable  opinion  of  the  defendant— 2  Barb.  216;  see  post, 
§  1076,  note. 

1062.  If,  on  the  exception,  the  court  finds  the  chal- 
lenge sufficient,  it  may,  if  justice  requires  it,  permit  the 
party  excepting  to  withdraw  his  exception,  and  to  deny 
the  facts  alleged  in  the  challenge.  If  the  exception  is  al- 
lowed, the  court  may,  in  like  manner,  permit  an  amend- 
ment of  the  challenge. 

Challenge  to  panel.— An  amended  challenge  Is  a  substitute  for  the 
original— 48  Cal.  256. 

1063.  If  the  challenge  is  denied,  the  denial  may  be 
oral,  and  must  be  entered  on  the  minutes  of  the  court,  or 
of  the  phonographic  reporter,  and  the  court  must  pro- 
ceed to  try  the  question  of  fact;  and  upon  such  trial,  the 
officers,  whether  judicial  or  ministerial,  whose  irregular- 
ity is  complained  of,  as  well  as  any  other  persons,  may  be 
examined  to  prove  or  disprove  the  facts  alleged  as  the 
ground  of  the  challenge. 

Evidence  on  challenge.— The  defendant  cannot  ofCer  his  ex  parte 
affidavit  in  evidence  in  support  of  the  challenge— 48  Cal.  256. 

1064.  When  the  panel  is  formed  from  persons  whose 
names  are  not  drawn  as  jurors,  a  challenge  may  be  taken 
to  the  panel  on  account  of  any  bias  of  the  officer  who  sum- 
moned them,  which  would  be  good  ground  of  challenge  to 
a  juror.  Such  challenge  must  be  made  in  the  same  form, 
and  determined  in  the  same  manner,  as  if  made  to  a  juror. 

Bias  on  summoning.— This  section  only  allows  a  challenge  of  the 
panel,  on  account  of  such  bias  in  the  officer  or  person  serving  the 
venire,  as  is  mentioned  in  §  1073-49  Cal.  178.  Where  the  sheriff,  act- 
ing, had  formed  and  expressed  an  opinion  that  defendant  was  guilty, 
the  challenge,  on  the  ground  of  bias,  ought  to  have  been  allowed— 40 
Cal.  592.   See  10  Cal.  50. 

1065.  If,  either  upon  an  exception  to  the  challenge  or 
a  denial  of  the  facts,  the  challenge  is  allowed,  the  cour^ 
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must  discharge  the  jury  so  far  as  the  trial  in  question  is 
concerned.  If  it  is  disallowed,  the  court  must  direct  the 
jury  to  be  impanneled.    [In  effect  April  9th,  1880.] 

1066.  Before  a  juror  is  called,  the  defendant  must  be 
informed  by  the  court,  or  under  its  direction,  that  if  he  in- 
tends to  challenge  an  individual  juror  he  must  do  so  when 
the  juror  appears,  and  before  he  is  sworn. 

1067.  A  challenge  to  an  individual  juror  is  either — 

1.  Peremptory;  or, 

2.  For  cause. 

JStOd.!.    See  46  Gal.  122;  37  id.  078. 
Subd,2.    See37CaL678. 

1068.  It  must  be  taken  when  the  juror  appears,  and 
before  he  is  sworn  to  try  the  cause ;  but  the  court  may  for 
cause  permit  it  to  be  taken  after  the  juror  is  sworn,  and 
before  the  jury  is  completed. 

Ohallenge,  when  taken.— A  peremptory  challenge  cannot  be  taken 
after  a  juror  Is  sworn  to  try  the  issues,  except  for  cause  shown— 46 
Cal.  122;  37  id.  678;  10  id.  59.  In  a  criminal  action,  twelve  names  must 
be  drawn  from  the  jury-box,  and  the  defendant  may  examine  each 
separately,  and  exhaust  his  chaUenges  for  cause  before  challenging 
any  one  peremptorily.  If  he  should  accept  say  six,  and  challenge  six, 
those  accepted  must  then  be  sworn,  and  six  additional  names  must  be 
drawn  and  presented  for  examination,  with  which  the  same  process 
should  be  repeated,  and  so  continued  until  the  jury  Is  complete— 6 
Pac.  G.  L.  J.  882;  37  Cal.  678;  46  id.  122:  45  id.  323.  If  a  party  attempt 
to  challenge  for  Implied  bias,  and  it  being  disallowed  ne  then  chal- 
lenges peremptorily,  if  it  does  not  appear  affirmatively  that  he  had 
exhausted  his  peremptory  challenges  at  the  time  a  full  panel  was 
sworn,  he  is  not  prejudiced  by  disallowance  of  the  challenge— 41  Gal. 
430.    See  20  Cal.  147. 

1069.  A  peremptory  challenge  can  be  taken  by  either 
party,  and  may  be  oral.  It  is  an  objection  to  a  juror  for 
which  no  reason  need  be  given,  but  upon  which  the  court 
must  exclude  him. 

Peremptory  challenge,  how  taken.— A  peremptory  challenge  can- 
not be  allowed  after  the  juror  is  sworn  to  try  the  issue,  except  for 
cause  shown— 46  Cal.  122 ;  37  id.  678.  The  right  may  be  exercised  after 
the  twelve  jurors  are  passed  or  taken,  but  before  they  are  sworn  to  try 
the  issue— 4  Gal.  200;  16  id.  131.  He  may  Interpose  his  challenge  at 
any  time  after  appearance  of  the  juror,  till  he  is  sworn  in,  and  a  role 
of  court,  restricting  him  to  a  particular  time,  would  be  in  conflict  with 
the  precedmg  section— 24  Gal.  13;  see  37  id.  690.  The  court,  in  the  ex- 
ercise of  a  sound  discretion,  may  allow  the  prosecution  to  interpose  a 
Peremptory  challenge  after  the  juror  has  been  accepted,  and  before 
e  Is  sworn  to  try  the  cause— 53  Gal.  577;  and  the  court  may,  for  clause, 
after  the  Juror  is  sworn  and  before  the  jury  is  complete,  permit  per- 
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emptory  challenges— 24  id.  11.  Without  naming  the  Jnrcnr,  or  stat- 
ing facts  coming  to  his  knowledge,  a  demand  or  offer  to  diallenge 
after  the  twelfth  juror  is  accepted,  but  not  sworn,  may  be  properly 


ing  facts  coming  to  his  knowledge,  a  demand  or  offer  to  challenge 
after  the  twelfth  juror  is  accepted,  but  not  sworn,  may  be  properly 
refused— 10  Cal.  5».   The  defendant  may  challenge  peremptorily  at 


any  time  after  the  name  is  drawn  and  before  the  juror  Is  sworn  to  try 
the  cause— 47  Cal.  122;  24  id.  13;  10  id.  59;  4  id.  199.   On  due  cause 


shown,  the  court,  at  any  moment  before  the  case  is  opened  or  the 
juror  is  sworn,  will  permit  a  p 
30;  5  Leigh,  708;  23  Pa.  St.  12. 


juror  is  sworn,  will  permit  a  peremptory  challenge— 40  Cal.  241;  51  Ala. 


1070.  If  the  offense  charged  be  punishable  with  death , 
or  with  imprisonment  in  the  State  prison  for  life,  the  de- 
fendant is  entitled  to  twenty  and  the  State  to  ten  peremp- 
tory challenges.  On  a  trial  for  any  other  offense,  the 
defendant  is  entitled  to  ten  and  the  State  to  five  peremp- 
tory challenges.  [Approved  March  30th,  in  effect  July 
1st,  1874.] 

1071.  A  challenge  for  cause  may  be  taken  by  either 
party.  It  is  an  objection  to  a  particular  juror,  and  is 
either— 

1.  General— that  the  juror  is  disqualified  from  serving 
in  any  case;  or, 

2.  Particular— that  he  is  disqualified  from  serving  in 
the  action  on  trial. 

1072.  General  causes  of  challenge  are— • 

1.  A  conviction  for  felony. 

2.  A  want  of  any  of  the  qualifications  prescribed  by 
law  to  render  a  person  a  competent  juror. 

3.  Unsoundness  of  mind,  or  such  defect  in  the  faculties 
of  the  mind  or  organs  of  the  body  as  renders  him  incapa- 
ble of  performing  the  duties  of  a  juror. 

1073.  Particular  causes  of  challenge  are  of  two  kinds: 

1.  For  such  a  bias  as,  when  the  existence  of  the  facts 
is  ascertained,  in  judgment  of  law  disqualifies  the  juror, 
and  which  is  known  in  this  Code  as  implied  bias. 

2.  For  the  existence  of  a  state  of  mind  on  the  part  of 
the  juror  in  reference  to  the  case,  or  to  either  of  the  par- 
ties, which  will  prevent  him  from  acting  with  entire  im- 
partiality and  without  prejudice  to  the  substantial  rights 
of  either  party,  which  is  known  in  this  Code  as  actual 
bias.    [Approved  March  30th,  in  effect  July  1st,  1874.  ] 
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Particniar  causes  of  challenge  are  of  two  kinds— 49  Cal.  169. 

Subd.  1.  That  he  had  formed  and  expressed  an  opinion  as  to  the 
guilt  of  the  prisoner,  or  has  shown  feelings  of  hostility  to  him.  Is  a 
good  ground  of  challenge— 3  Wend.  314;  see  49  Cal.  178. 

Subd.  2.  The  mere  formation  of  hypothetical  ophilons  founded  on 
hearsay  or  information  wouldnot  snpporta  challenge— 45 Cal.  142:  pro- 
vided he  had  no  feeling  of  malice  or  lll-wlll  against  defendant— 4.1  Cal. 
183.  The  challenge  must  be  entered  on  the  minutes,  and  application 
bo  made  to  have  triers  appointed— 41  Cal.  39.  See  post,  §  1078,  note. 

1074.  A  challenge  for  implied  bias  may  be  taken  for 
all  or  any  of  the  following  causes,  and  for  no  other: 

1.  Consanguinity  or  aifinity  within  the  fourth  degree 
to  the  person  alleged  to  be  injured  by  the  offense  charged, 
or  on  whose  complaint  the  prosecution  was  instituted,  or 
to  the  defendant. 

2.  Standing  in  the  relation  of  guardian  and  ward,  attor- 
ney and  client,  master  and  servant,  or  landlord  and  ten- 
ant, or  being  a  member  of  the  family  of  the  defendant,  or 
of  the  person  alleged  to  be  injured  by  the  offense  charged, 
or  on  whose  complaint  the  prosecution  was  instituted,  or 
in  bis  employment  on  wages. 

3.  Being  a  party  adverse  to  the  defendant  in  a  civil  ac- 
tion, or  having  complained  against  or  been  accused  by 
him  in  a  criminal  prosecution. 

4.  Having  served  on  the  grand  jury  which  found  the 
indictment,  or  on  a  coroner's  jury  which  inquired  into  the 
death  of  a  person  whose  death  is  the  subject  of  the  indict- 
ment or  information. 

5.  Having  served  on  a  trial  jury  which  has  tried  an- 
other person  for  the  offense  charged. 

C.  Having  been  one  of  a  jury  formerly  sworn  to  try  the 
same  charge,  and  whose  verdict  was  set  aside,  or  which 
was  discharged  without  a  verdict,  after  the  case  was  sub- 
mitted to  it. 

7.  Having  served  as  a  juror  in  a  civil  action  brought 
against  the  defendant  for  the  act  charged  as  an  offense. 

8.  If  the  offense  charged  be  punishable  with  death,  the 
entertaining  of  such  conscientious  opinions  as  would  pre- 
clude his  finding  the  defendant  guilty;  in  which  case  he 
must  neither  be  permitted  nor  compelled  to  serve  as  a 
juror,    lln  effect  April  9th,  1880. ] 
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JSubd.  8.  That  he  had  formed  or  expressed  an  tmqnallfled  opinion 
is  a  sufficient  &Toand-6  Gal.  228:  7  id.  140;  8  id.  361;  41  id.  642;  43  id. 
531 ;  49  id.  184.  TThe  fact  that  the  juror  has  a  "  fixed  and  positive  opin- 
ion as  to  the  question  of  defendant's  guilt  or  innocence  "  does  not  con- 
stitute a  cause  of  challenge  for  Implied  bias— 49  Cal.  169.  He  is  not 
disqualified  if  he  has  formed  an  opinion  from  what  he  has  heard, 
which  it  would  require  evidence  to  remove,  if  it  Is  not  unqualified, 
and  he  is  willing  to  give  accused  a  fair  trial— 48  Cal.  256;  22  id.  351;  17 
id.  146:  nor  is  he  disqualified,  because  he  is  unable  when  questioned 
to  define  the  word  *'  qualified  "—Id.  Where  he  had  expressed  his  un- 
qualified opinion,  he  Is  in  judgment  of  law  incompetent— 41  Cal.  642; 
G  id.  207;  8  id.  259:  16  Id.  132;  but  that  he  had  formed  an  opinion  from 
what  he  had  read  and  heard  is  not  sufficient  ground  of  challenge— 18 
id.  184.  There  is  a  wide  difference  between  a  "fixed  "  opinion,  formed 
after  hearing  the  facts,  and  a  mere  impression  or  hypotnetical  opinion 
—46  Cal.  79;  16  id.  132;  45  id.  142;  see  5  id.  347. 

JSubd.  9.  See  2  Cal.  259;  24  id.  17;  13  Wend.  351.  That  he  would  not 
convict  on  clrcnmstantial  evidence  is  a  good  ground  of  challenge-^ 
Cal.  401.     • 

1075.  An  exemption  from  service  on  a  jury  is  not  a 
cause  of  challenge,  but  the  privilege  of  the  person  ex- 
empted. 

Where  a  person  whose  name  Is  on  the  poll-tax  list  only  Is  sworn  to 
try  the  cause,  and  defendant  receives  him  as  a  luror  without  objec- 
tion, he  cannot,  after  verdict,  raise  the  objection  to  his  competency— 
4  J  Cal.  31;  6  id.  405.  A  party  who  accepts  a  juror  knowing  him  to  be 
disqualified,  is  estopped  from  afterward  availing  himself  of  such  dis- 
qualification—6  Cal.  411.  The  right  of  exemption  of  a  juror  is  not  a 
ground  for  challenge— 6  Cal.  98.  A  privilege  of  a  juror  cannot  be  tech- 
nically regarded  as  a  ground  of  challenge,  as  old  age— 19  111.  74 :  1 1  Tex. 
257 :  deafness  or  other  infirmity— 20  Ga.  156:  see  juaw  B.  3;  H.  L.  Cas. 
306;  or,  holding  excusatory  positions— 51  Me.  395.  The  excusing  of  a 
juror  for  such  reasons  is  within  the  discretion  of  the  court— 8  Ala.  302; 
20  6a.  156. 

1076.  In  a  challenge  for  implied  bias,  one  or  more  of 
the  causes  stated  in  section  one  thousand  and  seventy- 
four  must  be  alleged.  In  a  challenge  for  actual  bias,  the 
cause  stated  in  the  second  subdivision  of  section  one 
thousand  and  seventy-three  must  be  alleged ;  but  no  per- 
son shall  be  disqualified  as  a  juror  by  reason  of  having 
formed  or  expressed  an  opinion  upon  the  matter  or  cause 
to  be  submitted  to  such  jury,  founded  upon  public  rumor, 
statements  in  public  journals,  or  common  notoriety;  pro- 
vided it  appear  to  the  court,  upon  his  declaration,  under 
oath  or  otherwise,  that  he  can  and  will,  notwithstanding 
such  an  opinion,  act  impartially  and  fairly  upon  the  mat- 
ters to  be  submitted  to  him.  The  challenge  may  be  oral, 
but  must  be  entered  in  the  minutes  of  the  court  or  of  the 
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pbonographic  reporter.  [Approved  March  30th,  inefEect 
July  lat,  1874.] 

OluUenEeforimpUedblaa,— Ihecballeiige  fur  Implied  blu  mnat 
refer  to  tbe  parttcolar  subdivision  ol  i  Jin4;  to  e»y  tie  eliaUenaeB  the 
iSuSud-lsf;  10.37^11^15°^;  idlSsi  16  Id.  iio! '43  Id'ttaj   J6ld.'lw; 

1077.  The  adverse  party  may  except  to  tbe  challenge 
ia  tlie  Bsme  maaner  aa  to  a  cballenge  to  tbe  panel,  aad 
the  samo  proceedings  must  be  Lad  thereon  as  are  pre- 
scribed in  section  one  thousand  and  sixty'One.  except  that 
if  the  exception  be  allowed,  tbe  juror  must  be  excluded. 
The  adverse  party  may  also  orally  deoy  tbe  facts  alleged 
as  the  groond  of  ciiallenge. 

See  mH,  ii  10G8. 1«73,  m«. 

1078.  If  the  facts  are  denied,  tbe  challeoge  must  be 
tried  by  the  court.  [Approved  March  30tb,  in  effect  July 
Isl,  1874.] 

If  a  ohallmes  Is  Interpoied.aad  tba  oppoilte  party  demnn  to  its 
8UincfeiiC7,»niasoo  Is  raised,  and  the  Juror  caa  be  further  examlnml, 
other  wltneweg  called,  and  the  matier  i hen  submitted  to  tbBconrt— 
KCal.  131.  ButtbedlaqualmcBtlonmaaEboureaaBttbepiopertlme 
-e  UaL  US.  The  oomnesonoy  of  a  Juror  la  defermlned  by  the  oourt 
from  Uitrfal-^  Cal.  ^ 
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Triers.— Objection  to  the  appointment  of  triers  must  be  made  at  the 
time,  and  the  groonds  of  objection,  if  ovemiled,  be  reserved  by  ex- 
ceptions—43  Gal.  167.  When  triers  are  not  asked  for,  the  parties  are 
bound  bythe  decision  of  the  court— 13  Ark.  720;  1  Mann.  (Mich.)  451; 
4  Wend.  229 ;  21  id.  fi09.  The  trial  should  be  conducted  in  the  presence 
of  the  court— 19  Ga.  102. 

1081.  Upon  the  trial  of  a  challenge  ]to  an  individual 
juror,  the  juror  challenged  niay  be  examined  as  a  witness 
to  prove  or  disprove  the  challenge,  and  mast  answer 
every  question  pertinent  to  the  inquiry. 

Juror  as  witness.- A  Chinese  defendant  has  a  right  to  ask  a  pro- 
posed Juror  whether  he  would  as  readily  believe  Chinese  testimony  as 
that  of  white  men— 6  Fac.  C.  L.  J.  866;  id.  880. 

1082.  Other  witnesses  may  also  be  examined  on  either 
side,  and  the  rules  of  evidence  applicable  to  the  trial  of 
other  Issues  govern  the  admission  or  exclusion  of  evi- 
dence on  the  trial  of  the  challenge. 

1083.  The  court  must  allow  or  disallow  the  challenge, 
and  its  decision  must  be  entered  in  the  minutes  of  the 
court.    [Approved  March  30th,  in  effect  July  1st,  1874.] 

Determination  of  challenge.— The  action  of  the  court  in  allowing 
a  challenge  for  implied  bias  in  not  the  subject  of  an  exception— 51  Cai. 
496;  49  id.  679;  as  distinguished  from  disallowing  the  challenge— 45  id. 
144.  The  Supreme  Court  will  not  overrule  the  action  of  the  lower 
court  in  denying  a  challenge,  unless  it  is  apparent  that  it  abused  its 
<liscretion— 47  CaL  396.   When  the  court  overrules  a  challenge,  and  the 

{>risoner  excepts,  the  exception  is  to  the  decision  overruling  the  chal- 
enge— 41  Cal.  89.  The  decision  of  the  question  of  fact  raised  by  the 
challenge  is  final,  and  not  subject  to  review  on  appeal— 49  Cal.  166. 
Where  doubts,  more  or  less  grave,  as  to  the  actual  state  of  mind  of  the 
juror,  still  remain,  the  challenge  for  implied  bias  should  be  allowed— 
43  CaL  531.   See  ante»  %  1076;  and  post,  §  1170. 

1084, 1085  of  said  Code  are  repealed.  [Approved  March 
30th,  in  effect  July  1st,  1874.] 
See  49  Cal.  169;  and  ante,  SS  1074-1076. 

1086.  All  challenges  to  an  individual  juror,  except 
peremptory,  must  be  taken,  first  by  the  defendant,  and 
then  by  the  people,  and  each  party  must  exhaust  all  his 
challenges  before  the  other  begins. 

1087.  The  challenges  of  either  party,  for  cause  need 
not  all  be  taken  at  once,  but  they  must  be  taken  sep- 
arately, in  the  following  order,  including  in  each  challenge 
all  the  causes  of  challenge  belonging  to  the  same  class: 
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1.  To  the  panel. 

2.  To  an  individual  juror,  for  a  general  disqualification. 

3.  To  an  individual  juror,  for  an  implied  bias. 

4.  To  an  individual  juror,  for  an  actual  bias. 
See  37  Cal.  676;  45  id.  323. 

1088.  If  all  challenges  on  both  sides  are  disallowed, 
either  party,  first  the  people  and  then  the  defendant,  may 
take  a  peremptory  challenge,  unless  the  parties'  per- 
emptory challenges  are  exhausted. 

If  the  prosecntion  passes  the  jaror  to  the  defendant,  who  declines  to 
challenfire,  the  prosecution  may  then  interpose  a  peremptory  challenge 
to  a  juror  before  he  Is  sworn  In— 48  Cal.  659.    See  37  Gal.  676. 
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CHAPTER  n. 

THE  TBIAL. 

S  1093.    Order  of  trial. 

§  1094.   When  order  of  trial  may  be  departed  from. 

S  1095.   Nmnber  of  comisel  who  may  argrae  the  case. 

§  1096.   Defendant  presumed  innocent.   Reasonable  doubt. 

S  1097.  Beasonable  doubt  as  to  degree  convicts  only  of  lowest 

§  1098.    Separate  trials. 

§  1099.  Discharging  defendant  that  he  may  be  a  witness. 

§  1100.    Same. 

§  1101.   Effect  of  such  discharge. 

§  1102.   Bules  of  evidence  in  civil  applicable  to  criminal  cases. 

§  1103.   Evidence  on  trial  for  treason. 

S  1104.   Evidence  on  trial  for  conspiracy. 

§  1105.   When  burden  of  proof  shifts  in  trials  for  murder. 

§1106.   Evidence  on  a  trial  for  bigamy. 

S  1107.    Evidence  upon  a  trial  for  forging  bank-bills,  etc. 

§  1108.   Evidence  upon  trial  for  abortion  and  seduction. 

§  1109.   Evidence  on  a  trial  for  selling,  etc.,  lottery  tickets. 

§  1110.   Evidence  of  false  pretenses. 

§  1111.   Conviction  on  testimony  of  accomplice. 

§  1112.  Proceedings,  if  evidence  show  higher  offense  than  charged. 
CBepealed.j 

S  1113.   Discharge  Jury  for  lack  of  jurisdiction,  etc. 

S  1114.  Proceedings,  if  jury  discharged  for  want  of  jurisdiction  of 
offense  committed  out  of  the  State. 

S  1115.  Proceedings  in  such  case,  when  offense  committed  in  the 
State. 

S  1116.   Same. 

S  1117.  Proceedings,  if  jury  discharged  because  the  facts  do  not  con- 
stitute an  offense. 

§  1118.  When  evidence  on  either  side  is  closedi  court  may  advise  jury 
to  acquit. 

§  1119.  View  of  premises,  when  ordered,  and  how  conducted. 

S  1120.  Knowledge  of  juror  to  be  declared  In  court,  fuid  he  to  be 
sworn  as  a  witness. 

S  1121.  Jurors,  separation  of,  during  trial. 

§  1122.  Jury,  at  each  adjournment,  must  be  admonished,  etc. 

S  1128.  Juror  unable  to  perform  his  duties,  proceedings. 
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S  1124.  Court  to  decide  qaestions  of  law  arising  during  trial. 

S  1125.  On  Indictment  for  libel.  Jury  to  determine  law  and  fact. 

S  1126.  In  all  other  cases  court  to  decide  questions  of  law. 

S  1127.  Charging  the  Jury. 

S  1128.  Jury  may  decide  in  court,  or  retire  in  custody  of  officers. 

S  1129.  Defendant  appearing  for  trial  may  be  committed. 

f  1130.  If  district  attorney  f^Is  to  attend,  court  may  appoint. 

1093.  The  jury  having  been  impanneled  and  sworn, 
the  trial  must  proceed  in  the  following  order,  unless  oth- 
erwise directed  by  the  court : 

1.  If  the  indictment  or  information  be  for  felony,  the 
clerk  must  read  it,  and  state  the  plea  of  the  defendant  to 
the  jury,  and  in  cases  where  it  charges  a  previous  con- 
viction, and  the  defendant  has  confessed  the  same,  the 
clerk  in  reading  it  shall  omit  therefrom  all  that  relates  to 
such  previous  conviction.  In  all  other  cases  this,  formal- 
ity may  be  dispensed  with 

2.  The  district  attorney,  or  other  counsel  for  the  people, 
must  open  the  cause  and  offer  the  evidence  in  support  of 
the  charge. 

3.  The  defendant  or  his  counsel  may  then  open  the 
defense,  and  offer  his  evidence  in  support  thereof. 

4.  The  parties  may  then  respectively  offer  rebutting 
testimony  only,  unless  the  court,  for  good  reason,  in 
furtherance  of  justice,  permit  them  to  offer  evidence  upon 
their  original  case. 

6.  When  the  evidence  is  concluded,  unless  the  case  is 
submitted  to  the  jury  on  either  side,  or  on  both  sides, 
without  argument,  the  district  attorney,  or  other  counsel 
for  the  people,  and  counsel  for  the  defendant,  may  argue 
the  case  to  the  court  and  jury;  the  district  attorney,  or 
other  counsel  for  the  people,  opening  the  argument,  and 
having  the  right  to  close. 

6.  The  judge  may  then  charge  the  jury,  and  must  do  so 
on  any  points  pertinent  to  the  issue,  if  requested  by  either 
party;  and  he  may  state  the  testimony  and  declare  the 
law.  If  the  charge  be  not  given  in  writing,  it  must  be 
taken  down  by  the  phonograi>Iiic  reporter.  [In  effect 
April  9th,  1880.] 
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Order  of  trial.— An  order  escladlng  such  of  tbe  jurors  as  were  not 
impaimcled  to  try  the  case  is  not  a  deprivation  of  tlie  right  of  public 
triai--dJ  Cal.  494.  Persons  accused  of  crimesaUeged  to  have  been  com- 
mitted before  the  Penal  Code  took  effect  are  to  uo  tried  in  accordance 
with  tho  forms  of  procedure  provided  intheCode— 46  Gal.  117.  Though 
the  requirements  of  the  Code  should  appear  wholly  immaterial,  a  fail- 
ure to  comply  with  them  may  be  grounds  for  a  new  trial— 15  CaL  476. 

£labd.  1.  The  failure  of  the  clerk  to  read  the  indictment  is  not  a 
fatal  error  where  it  appears  that  the  Jury  were  fully  informed  of  the 
precise  ciiarge— 53  CaL  494. 

JSubd.  2.  The  opening  of  the  case  by  the  prosecution  is  a  simple 
statement  of  the  theory  of  the  case  without  argument  or  elaboration, 
and  tho  introduction  of  proofs  necessary  to  support  the  indictment— 
43  Cal.  349. 

Subd.  8.  The  court  may  exclude  from  the  court-room  all  witnesses 
except  the  one  under  examination— 53  Cal.  491.  In  general,  tho  court 
will  on  tho  application  of  either  of  tho  parties  direct  that  all  witnesses 
but  the  one  under  examination  shall  leave  tho  court— 53  Cal.  4)3;  1 
Wheel.  C.  C.  123;  seo  antej  §  8(i7;  and  at  any  period  of  tho  case— 1 
Wheel.  C.  G.  123.  It  is  in  tho  sound  discretion  of  the  court— 29  Cal.  622. 
Should  a  witness  be  present  in  disobedience  to  the  order  excluding 
him,  ho  is  in  contempt,  but  it  is  no  ground  for  rejecting  his  testimony— 
20  Cal.  436 ;  3  W.  Ya.  705.  See  note  to  subd.  2.  See  Evidehob,  pottt  § 
1102,  and  note. 

Rights  of  prosecution.— The  prosecution  cannot  be  compelled  to 
introduce  particular  witnesses— 3J  CaL  60. 

Rights  of  defendant.— A  defendant  ought  not  to  be  deprived  of  the 

J  personal  presence  of  a  witness  which  may  bo  had  at  the  trial— 28  Cal. 
45.  lu  criminal  prosecutions  tho  accused  shall  have  tho  process  of 
the  court  to  compel  tho  attendance  of  witnesses  in  his  behalf.  Seo 
Const.  Cal.  art.  i , !« 13.  Defendant  as  witness— seo  ante.  p.  13.  Defend- 
ant is  not  entitled  to  a  bill  of  particulars  of  tho  evidence  relied  on  to 
sustain  tlio  indictment— 55  Cal.  236;  but  see  contra,  under  the  practice 
ill  other  States-li  Pick.  432;  i  6ray,4«j6;  2  id.  434;  4  id.  11;  15  Pick. 
322;  4iVt.526;  11 B.  1. 314;  107  Mass.  329. 

Rights  of  witnesses.- Witnesses  shall  not  be  unreasonably  detained 
nor  confined  In  any  room  where  criminals  are  actually  imprisoned— 
Const.  CaL  art.  i,  S  6. 

3ubd.  4.  Where  defendant  is  surprised  at  the  exclusion  of  evi- 
dence relied  on  to  establish  his  point,  ho  may  apply  for  leave  to  intro- 
duco  other  testimony— 17  Cal.400.  Tho  defendant  is  as  much  bound  to 
produce  testimony  to  rebut  the  testimony  which  tends  to  prove  his 
guilt  as  any  other  testimony  of  the  prosecution— 28  Cal.  423.  See  post, 
S  1102,  notes. 

Subd.  5.  In  cases  tried  since  the  Penal  Code  took  effect,  the  dis- 
trict attorney  must  open  and  may  conclude  tho  argument— 46  Cal.  1 17 ; 
changing  the  rule  as  prescribed  lu  tho  amendatory  statute  of  1854— see 
43  iuT  155.  'I'hat  the  prosecution  must  open  and  may  conclude  the 
argument,  does  not  change  tho  nil3  prescribed  in  §  1094,  that  accused 
maybe  heard  by  two  counsel— 4  J  Cal.  Id4.  When  other  counsel  are 
associated  with  tho  district  attorney,  tho  court  may,  in  its  discretion, 
for  good  reason,  allow  the  associate  counsel  to  conclude— 47  Cal.  105; 
48  id.  803;  and  the  presumption  is  that  the  court  had  good  reason  fur 
allowing  him  to  conclude— id.  Under  the  old  rule,  it  was  competent 
for  the  court  to  require  the  counsel  for  defendant  to  open  and  tbe 
counsel  for  the  prosecution  to  close  tbe  argument,  without  Htating 
any  reason  for  the  ruling— 44  Cal.  100;  43  id.  156:  but  see  46  id.  1 17.  It 
is  irregular  for  the  prosecution,  against  tbe  objection  of  defendant's 
coQDsel,  to  comment  on  tbe  refusal  of  defendant  to  be  cross-examined 
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as  to  tbe  whole  case— 41  Cal.  430;  36  id.  622.  The  counsel  for  the  pris- 
oner Is  not  entitled  to  make  his  argument  when  the  prosecution  closes ; 
it  is  to  be  made  when  the  evidence  is  concladed--4d  Cal.  349.  Courts 
may  limit  counsel  to  a  proper  and  reasonable  consumption  of  time  in 
presenting  cases  to  juries,  but  this  discretion  in  capital  cases  should 
be  carefully  exercised ,  and  only  under  extraordinary  circumstances— 1 3 
Cal.  681.  The  limitation  must  in  no  case  deprive  a  defendant  of  his 
opportunity  to  make  a  f uU  defense— 13  Cal.  681.  As  a  general  rule, 
reading  law  to  a  jury  is  objectionable,  but  there  are  cases  In  which  it 
may  be  allowed,  oy  way  of  illustration,  subject  to  the  instructions  of 
the  court— 44  Cal.  70. 

Subd.  8.  Charge  of  court.— A  written  charge  may  be  waived  by 
the  defendant— 45  Cal.  652;  but  the  court  cannot  deliver  an  oral  charge 
without  defendant's  consent— 43  id.  384:  id.  29;  but  with  his  consent, 
or  the  mutual  consent  of  the  parties,  it  may— 43  id.  29;  id.  384.  The 
entry  in  the  minutes  of  the  court,  that "  the  court  charge  the  jury 
orally,  a  written  charge  being  expressly  waived,"  must  be  construed 
as  a  mutual  consent— 43  Cal.  384.  A  defendant  is  entitled  to  stand  en 
his  rlffhts,  and  need  not  except  to  the  charge  at  the  time  it  is  given— 
12  Cal.  345;  and  his  consent  cannot  be  presumed  from  his  failure  to  ob- 
ject—43  id.  29;  44  id.  186.  See  post,  §  1127,  and  note.  It  Is  Irregular  for 
counsel  against  the  objection  of  defendant  to  conmient,  in  his  argu- 
ment, upon  the  refusal  of  defendant  to  be  cross-exaniined  to  the 
whole  case,  and  for  the  court  to  permit  such  comments— 41  Cal.  430; 
36  id.  522. 

Beading  a  deposition  to  the  jury  in  the  absence  of  the  defendant, 
either  before  or  after  retiring,  is  error  for  which  a  new  trial  will  be 
granted— 5  Cal.  72.    See  post,  §  1345. 

The  Constitution  does  not  prohibit  judges  from  determining  and 
charging  a  jury  whether  there  is  any  evidence  with  regard  to  an  issue, 
or  tendmg  to  sustain  a  fact  on  which  a  judgment  may  depend— 49  Cal. 
180.  So,  where  there  was  no  evidence  to  prove  the  killing  man- 
slaughter or  excusable  homicide,  it  is  not  error  to  charge  that  if  it 
was  willful,  intentional,  deliberate,  and  premeditated,  it  is  murder  in 
the  first  degree,  otherwlso  not— 49  Cal.  180.  The  judge  may  "  state  the 
testimony  '*^to  the  jury— 17  Cal.  1G9;  Const.  Cal.  art.  vi,  §  19,  ante,  p.  21 ; 
but  ho  cannot  state  the  effect  of  the  testimony— 16  Cal.  138.  It  is  for 
the  jury  to  detei*mino  whether  the  evidence  amounted  to  proof  of  the 
fact-30  Cal.  158;  16  id.  98;  id.  138;  17  id.  169;  14  id.  438.  If  the  charge 
appears  on  the  record,  and  the  record  shows  nothing  to  the  contrary, 
the  presumption  is  that  it  was  fairly  taken  down  by  the  reporter,  ac- 
cording to  tne  provisions  of  the  Code— 45.Cal.  652.    See  post,  §  1127. 

Evidence  may  be  such  as  to  justify  the  court  in  charging  that  if  the 
jury  believe  defendant  killed  deceased,  and  that  before  doing  so  he 
declared  it  to  be  his  intent  to  kill,  the  Killing  was  done  with  express 
malice  and  deliberation— 45  Cal.  322. 

The  charge  given  by  the  court  on  its  own  motion  is  no  part  of  the 
judgment  roll,  and  cannot  be  reviewed  on  appeal  from  the  judgment 
—44  Cal.  698.  If  the  court  refuses  a  charge  once  clearly  given,  it  should 
distinctly  inform  the  jury  that  this  is  the  reason  for  the  refusal— 8  CaL 
890;  13  id.  172;  17  id.  142. 

InBtmctions.— An  instruction  should  be  based  on  evidence— 43  Cal. 
351;  6  id.  217;  61  id.  498;  24  Id.  28;  30  id.  207:  15  id.  482;  1  id.  885;  47  id 
f;6.  An  instruction  which  goes  to  the  acquittal  of  the  defendant,  must 
be  broad  enough  to  cover  the  essential  facts  in  the  case— 55  CaL  I8!i. 
An  instruction  which  ignores  the  possible  guilt  of  the  defendant  as  a 
present  aider  and  abettor  of  the  killing,  should  not  be  given— 43  Cal.  64. 
The  court  may  strike  out  a  clause  from  tho  instruction,  which  is  irrel- 
evant, and  not  connected  with  tho  remainder— 49  Cal.  169.  See  post,  S 
1176.   If  an  instruction  is  not  sufficiently  explicit  as  to  the  preponder* 
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ancc  of  evidence,  defendant  shoold  ask  the  court  to  make  It  more  ex- 
plicit—49  CaL  650.  An  instruction  that  there  was  a  conspiracy,  and 
that  defendant  was  murdered  in  pursuance  of  the  conspiracy,  and 
tbat  the  verdict  should  he  guilty,  is  not  erroneous— 49  Cai.  650.  See 
post,  §  1127. 

1094.  "When  the  state  of  the  pleadings  requires  it,  or 
in  any  other  case,  for  good  reasons,  and  in  the  sound 
discretion  of  the  court,  the  order  prescribed  in  the  last 
section  may  be  departed  from. 

It  is  within  the  discretion  of  the  court  to  depart  from  the  order 

{►rescribed  in  the  preceding  section  as  to  arguments  of  counsel— 43  Cal. 
55.  It  is  competent  for  the  court  to  require  the  counsel  for  the  de- 
fendant to  open,  and  the  counsel  for  the  prosecution  to  close— 44  Cal. 
1<)0.  Where  notliiug  to  the  contrary  appears  on  the  record,  the  pre- 
sumption is  that  the  court  had  good  reason  for  allowing  associate 
counsel  to  conclude  the  argument  before  the  jury— 46  Cal.  303;  see  47 
id.  105;  43  id.  155. 

1095.  If  the  indictment  or  information  be  for  an  of- 
fense punishable  with  death,  two  counsel  on  each  side 
may  argue  the  cause  to  the  jury.  If  it  be  for  any  other 
offense,  the  court  may,  in  its  discretion,  restrict  the  ar- 
gument to  one  counsel  on  each  side.  [In  effect  April  9th, 
1880.] 

In  a  capital  case,  the  court  may  allow  more  than  two  counsel  to  ad- 
dress the  Jury  on  each  side— 48  Cal.  236;  see  43  Cal.  153.  See  Const. 
Prov.  arUe,  pago  17.  See  ante,  S 1093,  subd.  5,  note.  The  order  of  ar- 
gument is  subject  to  the  discretion  of  the  court— see  ante,  §  1094,  and 
note;  and  see 55  Cal.  298. 

1096.  A  defendant  in  a  criminal  action  is  presumed  to 

be  innocent  until  the  contrary  is  proved,  and  in  case  of  a 

reasonable  doubt  whether  his  guilt  is  satisfactorily  shown, 

he  is  entitled  to  an  acquittal. 

Borden  of  proof.— In  criminal  cases,  the  prosecution  is  required  to 
prove  two  things;  Arst,  that  the  crime  has  been  committed;  and  sec- 
ond, that  it  was  committed  by  the  person  charged*  and  by  none  other 
—31  Cal.  567;  see  24  Pick.  366:  28  Ala.  693;  McCahon,  134;  6  Mo.  455. 
Without  somo  evidence  tending  to  show  that  a  crime  has  been  com- 
mitted, the  question  as  to  the  person  by  whom  committed  cannot  arise 
—31  Cal.  567 .  That  a  crime  has  been  committed,  cannot  be  proved  by 
the  extra-judicial  confessions  or  statements  of  the  prisoner  alone— 3  L 
Cal.  568;  33  MlBS.  352.  There  must  be  some  corroborating  circumstan- 
ces tending  to  show  that  a  crime  has  been  committed— 31  Cal.  568:  32 
id.  81;  see  15  Wend.  148;  26  Miss.  157;  32  id.  450;  16  Wend.  53;  28  Mo. 
219.  Where  there  is  an  entire  want  of  evidence  of  the  corpus  delicti, 
except  statements  made  by  the  prisoner,  the  court  should  direct  the 
Jury  to  acquit— 31  Cal.  668.  The  evidence  must  be  confined  to  the 
crime  charged— 35  Cal.  570;  36  id.  526;  32  id.  81.  Guilty  knowledge  is 
an  essential  circumstance  to  prove— 16  Cal.  98;  but  immaterial  aver- 
ments, wMch  may  be  rejected  as  surplusage,  need  not  be  proved— 31 
N.  H.  521;  7  Iowa,  255.    Burden  of  proof,  when  shifts— see  post,  §  1105. 
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The  hypothesis  contended  for  by  the  prosecntion  mast  be  estab- 
lished  to  an  absolute  moral  certainty,  to  the  exclusion  of  any  rational 
probability  of  any  other  hypothesis  oeing  true,  or  the  jury  must  find 
the  defendant  not  sniilty— 42  Cal.  535:  30  id.  154;  32  id.  435j  118  Mass.  1. 
It  is  not  required  that  Inculpatory  facts  be  absolutely  incompatible 
with  tbe  innocence  of  the  accused— 41  Cal.  66.  A  mere  preponderance 
of  evidence  is  not  sufQcient— 51  Cal.  373;  47  id.  97;  41  id.  66.  On  the 
other  hand,  it  is  not  necessary  that  inculpatory  facts  be  absolutely 
incompatible  with  the  innocence  of  the  accused— 41  Gal.  66.  Where 
independent  facts  and  circumstances  are  relied  on,  in  case  of  circum- 
stantial evidence,  each  essential  independent  fact  in  the  chain  or 
series  of  facts,  must  be  established  to  a  moral  certainty,  beyond 
reasonable  doubt,  and  to  the  entire  satisfaction  of  the  jury— 54  Gal.  39S; 
39  id.  326;  27  Ala.  20 ;  22  id.  20.  It  ought  not  only  to  be  consistent  with 
the  prisoner's  ffuilt,  but  inconsistent  with  any  other  rational  conclusion 
-41  Cal.  66;  4  Parker  Cr.  B.  396;  19  N.  Y.  649;  49  id.  137;  41  Tex.  209;  id. 
342;  46  Ga.  637;  25  Miss.  584;  5  Blackf.  579;  2  Blatchf.  207;  5  id.  579. 

If  a  juror  goes  into  the  trial  with  his  mind  unprejudiced,  knowing 
nothing  of  the  facts,  and  becomes  satisfied  without  doubt  from  the 
testimony  that  the  prisoner  is  guilty,  there  can  be  no  reasonable 
doubt  in  nis  mind— 37  Conn.  355. 

As  against  the  defendant,  the  facts  must  be  proved  beyond  a 
reasonable  doubt— 5  Cal.  129;  while  on  the  part  of  the  defendsmt, 
preponderating  proof  is  sufficient  to  establish  a  fact— 5  Cal.  129;  6  id. 
410;  24  id.  236;  see  49  Cal.  14.    Fresumptiou— seei)05^  §  1102,  note. 

Province  of  jury.— It  is  the  peculiar  province  of  the  jury  to  draw 
the  conclusions  from  the  evidence,  in  which  they  are  not  to  be  inter- 
fered with,  nor  prohibited,  nor  aided  by  the  court— see  17  Cal.  377;  27 
Id.  507;  30  id.  214;  id.  151;  31  id.  409;  32  id.  213;  so,  it  is  thehr  province 
to  find  malice— 6  id.  214;  and  the  identity  of  property— 32  id.  60;  23  id. 
150.    The  circumstances  producing  the  conclusions,  but  not  the  im- 

f»ressions  themselves,  are  the  subjects  of  proof— 8  Cal.  390;  and  error, 
n  permitting  certain  improper  evidence  to  go  to  the  jury,  may  be 
curea  by  striking  it  out,  and  instructing  the  jury  in  regard  to  it— 34  id. 
176. 

Reasonable  doubt  is  that  state  which,  after  entire  comparison  and 
consideration  of  all  the  evidence,  leaves  the  minds  of  the  jurors  in 
that  condition  that  they  cannot  8£^  they  feel  an  abiding  conviction,  to 
a  moral  certainty,  of  the  truth  of  the  charge— 47  Gal.  97;  44  id.  290;  a 
certainty  that  convinces  and  directs  the  understanding,  and  satisfies 
the  reason  and  judgment  of  those  who  are  bound  to  act  conscientiously 
upon  it-44  Cal.  290. 

The  jnry  mnst  be  satisfied  beyond  a  reasonable  doubt  that  every 
fact  essential  to  constitute  the  offense  has  been  proved— 53  Cal.  67;  47 
id. 406;  5  id.  127;  6  id.  217;  id.  410;  6  N.  Y.  Supreme,  369;  45  Ala.  66;  27 
id.  20.  They  must  be  satisfied  beyond  a  reasonable  doubt  that  defend- 
»it  and  no  other  person  committed  the  crime— 52  Cal.  446;  39  id.  326; 
42  id.  535.  They  cannot  convict  merely  because  they  believe  the 
evidence  is  such  that  a  man  of  prudence  would  act  upon  it  in  his  own 
affairs  of  greater  importance-^1  Cal.  373 :  see  3  Nev.  409;  10  Minn.  407; 
18  id.  208;  31  Ind.492.  No  conviction  should  be  had,  unless  the  Jury 
are  entirely  satisfied,  from  the  evidence,  that  the  defendant  is  guilty— 
39  Cal.  326. 

Where  two  persons  at  the  same  time  fire  at  another,  and  there  Is 
no  evidence  of^conspiracy,  and  the  jury  ai'e  in  doubt  as  to  to  which 
killed,  the  one  on  trial  is  entitled  to  the  benefit  of  the  doubt— 45  GaL 
290;  but  otherwise  if  there  is  proof  of  a  conspiracy— id. 

If  the  whole  testimony,  taken  together,  leaves  no  room  for  a 
reasonable  doubt  on  the  point  of  venue,  the  venue  is  sufficiently 
proved— 48  Cal.  338. 
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1097.  When  it  appears  that  the  defendant  has  com- 
mitted a  public  offense,  and  there  is  reasonable  ground  of 
doubt  in  which  of  two  or  more  degrees  he  is  guilty,  he  can 
be  convicted  of  the  lowest  of  such  degrees  only. 

See  <mte,  S  1016,  note. 

Instances  of  conviction  of  lower  offense— 4  Cal.  376;  5  id.  278;  6  id. 
643;  17  id.  332;  35  id.  391.    See  ante.  §  1016,  note  3. 

1098.  When  two  or  more  defendants  are  jointly 
charged  with  a  felony,  any  defendant  requiring  it  must  be 
tried  separately.  In  other  cases  the  defendants  jointly 
charged  may  be  tried  separately  or  jointly  in  the  discre- 
tion of  the  court.    [In  effect  April  9th,  1880.] 

Separate  trials.— A  defendant  in  a  joint  indlctmrait  has  a  right  to 
demand  a  separate  trial,  or  to  waive  tne  right— 8  Gal.  303;  see  5  id.  184. 
"Where  defendants  waived  separate  trials,  but  before  the  Jury  was 
sworn  moved  for  separate  trials,  it  was  in  the  discretion  of  the  court  to 
refuse  the  application— 55  Gal.  230.  On  electing  to  be  so  tried,  and  be- 
ing tried,  one  may  be  a  witness  for  the  other— 5  Gal.  134;  20  Id.  440;  2 
Humph.  99;  6  Mo.  1 ;  1  Ga.  610;  4  Wash.  C.  G.  428. 

1099.  When  two  or  more  persons  are  included  in  the 
same  charge,  the  court  may,  at  any  time  before  the  de- 
fendants have  gone  into  their  defense,  on  the  application 
of  the  district  attorney,  direct  any  defendant  to  be  dis- 
charged, that  he  may  be  a  witness  for  the  people.  [In 
effect  April  9th,  1880.] 

Discharge.— The  discharge  must  be  at  the  trial,  before  defendant 
has  gone  into  his  defense,  by  the  court  of  its  own  motion,  or  on  appli- 
cation of  the  district  attorney— 48  GaL  253.  A  defendant  cannot  be. 
d[iscbarged  from  the  indictment  without  trial  except  In  the  cases  pro- 
vided by  statute -id.  One  indicted  as  an  accessory  is  a  competent 
witness  for  the  people  In  the  trial  of  the  principal— 44  Gal.  539.  An  in- 
struction by  the  court  to  such  witness  that  his  evidence  cannot  be 
used  againsthimself ,  does  not  prejudice  defendant— id.  The  discharge 
of  one  clef  endant  jointly  indicted,  to  make  him  a  witness  for  the  people, 
is  in  effect  an  acquittal— 24  Gal.  48.  A  promise  by  the  prosecuting  attor- 
ney or  the  committing  magistrate  of  immunity  from  punishment  fur- 
nishes no  ground  for  a  discharge  of  the  prisoner  when  on  trial— 48  Gal. 
252. 

1100.  When  two  or  more  persons  are  included  in  the 
same  indictment  or  information,  and  the  court  is  of  opin- 
ion that  in  regard  to  a  particular  defendant  there  is  not 
sufficient  evidence  to  put  him  on  his  defense,  it  must  or- 
der him  to  be  discharged  before  the  evidence  is  closed, 
that  he  may  be  a  witness  for  his  codefendant.  LIii  effect 
April  9th,  1880.] 
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When  joint  defendants  are  separately  tried,  each  may  be  a  witness 
for  the  other— 5  Cal.  184;  20  id.  440;  2  Humph.  99;  6  Mo.  1;  1  6a.  610;  4 
Wash.  C.  C.  428. 

1101.  The  order  mentioned  in  the  last  two  sections  is 
an  acquittal  of  the  defendant  discharged,  and  is  a  bar  to 
another  prosecution  for  the  same  offense. 

Discharge  from  indictment— an  acquittal— 24  Cal.  46;  see  48  id.  253. 

1102.  The  rules  of  evidence  in  civil  actions  are  appli- 
cable also  to  criminal  actions,  except  as  otherwise  pro- 
vided in  this  Code. 

Name  of  defendant.— It  ma^  be  proved  that  defendant  was  known 
by  the  uame  mentioned  in  the  indictment,  and  also  by  another  name 
—46  Ga.  269.  Where  a  person  Indicted  by  his  initials,  the  fact  whether 
ho  is  so  known  may  be  put  in  issue,  and  if  so  proved  against  him  be 
may  be  couvlcted— 49  Ala.  311.  The  initial  of  a  middle  letter  of  a 
name  is  no  part  of  the  uame,  hence  a  variance  is  immaterial— 39  111. 
457 ;  but  where  the  first  uame  was  an  Initial,  and  the  second  name  was 
in  full,  by  which  appellation  he  was  generally  known,  the  indictment 
is  not  sustained  by  proof  that  he  usually  signed  both  christian  names 
by  initials— 1 J  Ohio  St.  427.  Whether  a  person  is  as  well  known  by  one 
name  as  another  is  a  questiou  of  reputation,  custom,  aud  usage— 11 
Gray,  320;  see  64  Me.  56S^ 

Upon  the  issue  as  to  the  name  of  the  defendant,  the  fact  that  to  a 
former  indictment  by  the  same  name,  she  answered  on  her  arraign- 
ment, is  proper  for  consideration  of  the  jury— 40  Me.  438.  If  there  is  a 
variance  iu  the  sound  of  the  uame  as  spelled  in  the  indictmcut,  and 
proved  at  the  trial,  defendant  ought  to  bo  acquitted— G  Turker  Cr.  R. 
31;  but  where  the  dili'erence  is  scarcely  perceptible  the  variance  Is 
immaterial— 37  Ala.  lui>;  16  Gray.l;  58111.  IGO;  S.  C.  1  Green  C.R.704. 
The  questiou  of  idem  sovans  is  for  the  jury  and  not  for  the  court— 20 
Gratt.  825;  but  where  defendant  omits  to  submit  it  to  the  jury  as  a 
question  off  act,  he  waives  the  right  to  msist  on  the  objection— 14  Gray, 
400;  see  25  Tex.  574. 

Where  identity  is  an  important  question,  witness  may  be  asked 
where  his  acquaintance  was,  and  what  was  his  own  business— 55  Me. 
200.  An  answer  made  to  the  clerk  of  the  court  demanding  his  name  is 
part  of  the  testimony— 49  Cal.  333.  If  the  name  of  the  person  injured 
is  alleged  as  unknown,  the  proof  must  correspond  with  the  allegation, 
and  if  there  be  no  proof,  defendant  cannot  be  convicted— 30  Ind.  115; 
but  see  30  Conn.  500.    ' 

Intent.— Intent  may  be  proved  directly  or  by  any  circumstances 
♦anding  to  establisli  it— 27  Cal.  672.  Where  it  Is  proved  that  a  crime 
has  been  committed,  and  the  circumstances  point  to  the  accused,  facts 
tending  to  show  a  motive,  though  remote,  are  admissible— 17  Ala.  451. 
Where  motive  is  material  it  cannot  be  imagined,  but  facts  from  which 
it  is  inferred  must  be  proved— 49  N.  Y.  137 ;  proot  of  a  previous  personal 
(UfBculty  is  proper  ior  consideration  on  the  question  of  motive— 4 
Parker  Cr.  R.  380.  Separate  and  distinct  felonies  may  bo  proved  to 
establish  the  existence  of  a  motive  to  commit  the  crime  in  question— 
4  Ark.  66;  41  Ala.  405;  SHeisk.  53;  3  Parker  Cr.  R.  631;  4  id.  71;  see  3 
La.  An.  512.  Where  the' character  of  an  act  depends  upon  the  inten- 
tion with  which  it  was  done,  the  ignorance  of  tho  person  dohig  it  may 
bo  considered  on  tho  question  of  Ills  guilt— 27  Tex.  705.  It  is  for  the 
jury  to  determine  the  question  of  intent— 53  Cal.  415.  Every  sane  per- 
son is  presumed  to  intend  the  consequences  of  his  own  act,  and  an  un- 
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lawful  act  done,  is  done  with  an  unlawful  intent— 55  Cal.  201 ;  65  Me. 
30;  5  Barb.  203;  2Dgv.  269;  11  Ga.  615;  2  Gratt.  694;  13  N.  J.  L.  361;  2 
Halst.220:  Bind.  2d0:  40la.  263;  56 id. 263;  5Ired.  350;  18  Johns.  115:  2 
How.  (Miss.)  656;  4  Mass.  391;  60  id.  103:  Id.  410;  32  Id.  337;  7  N.  Y. 
385;  13  Wend.  87;  60  Ala.  445;  91111.  143.  Intent  to  maim  or  disfigure 
may  be  presumed  from  circumstances,  and  it  is  not  necessary  to  prove 
antecedent  grudges,  threatenings,  or  an  express  design— 1  Hayw.  130. 
Where  one  Is  purposely  shotunder  the  mistalcen  belief  that  he  Is  a  dif- 
ferent person,  Inteutwillbe  presumed— 18  Cal.  636;  21  Ohio  St.  806;  7 
Ga.  2:  11  Humph.  159;  Wright,  20;  59  Mass.  306;  2  Strob.  77.  Intent 
may  be  inferred  from  facts  and  circumstances— see  Desty's  Crim. 
Law,  S  6  a. 

IiocTia  delicti.— The  prosecution  must  prove  the  offense  committed 
in  the  county  charged  in  the  indictment— 48  Cal.  382;  44  id.  105.  Where 
tho  venue  is  laid  in  the  county  to  which  the  stolen  property  has  been 
brought,  It  is  competent  for  the  prosecution  to  prove  that  tbo  prop- 
erty was  stolen  in  another  county— 40  Cal.  648.  The  estimate  of  a 
witness  who  had  been  on  the  ground  without  actually  having  meas- 
ured the  distance.  Is  admissible  to  prove  whether  the  place  of  killing 
was  within  five  hundred  yards  of  the  county  line— 55  Cal.  230.  Where 
tho  evidence  tended  to  show  the  offense  committed  within  a  certain 
saloon,  but  nothing  In  the  record  tending  to  show  that  tho  saloon  was 
in  the  county,  there  was  a  failure  to  prove  the  locus  deiicti—U  Cal.  105. 

Judicial  notice  will  be  taken  of  the  territorial  extent  of  jurisdiction 
and  sovereignty  of  their  own  de  facto  government  and  its  subdivisions 
-1  Cal.  13;  39  id.  40;  3  Dall.  297;  7  Peters,  341. 

Alibi.— aUi  alibi  is  a  fact,  audits  existence  Is  established  by  the  same 
evidence  as  any  other  fact— 47  Ala.  659.  It  need  not  be  established  be- 
yond a  reasonable  doubt— 7  Cold.  J)2 ;  12  Ind.  670 ;  39  111.  457 ;  43  Ind.  373 ;  46 
id.311:  butseo74Pa.  St.  463.  If  tho  evidence  is  suthclcnt  to  raise  a  rea- 
sonablo  doubt,  it  should  be  considered,  although  the  alibi  does  not 
cover  the  entire  time— 49  Ind.  248;  as  the  proof  of  an  alibi  need  not  be 
exact  as  to  time— 8  Bush,  366.  Where  tho  olTenso  is  shown  to  liave 
been  committed  during  the  night  or  part  of  tho  night,  Uio  evidence  of 
tho  alibi  ought  to  cover  the  whole  of  such  time— 48  Ind.  483.  Where 
tho  prisoner  undertakes  to  prove  an  alibi,  tho  prosecution  In  reply 
may  disprove  it — t  Gray,  39;  see  37  N.  II.  196.  The  mere  unsuccessful 
attempt  to  establish  an  alibi  is  entitled  to  no  greater  weight  against 
tho  prisoner  than  the  failure  to  prove  any  other  item  of  defense— 31 
Ind.  262;  20  lU.  b5;  39  id.  457;  16  Ohio  St.  583;  see  64  N.  C.  56. 

Presumptive  eTidence.— After  Indictment  found,  tho  accused  Is 
presumed  to  be  guilty  for  most  purposes,  except  that  of  a  fair  and  im- 
partial trial  before  a  Jury— 2  Dev.  4-'l ;  4  Parker  Cr.  K.  054.  Capacity  for 
crime  of  persons  above  seven  years,  is  a  question  of  fact— 41  Vt.  585. 
A  wife  will  bo  presumed  to  have  acted  under  coercion  of  her  husband, 
when  he  was  at  tho  time  near  enough  to  bo  under  his  immcuiatc  in- 
fluenco  and  control— 112  Mass.  287.  Tho  question  of  compulsion  is  to 
bo  determined  by  tho  jury— 6  Parker  Cr.  K.  9.  Evidence  that  parties 
cohabited  together  as  husband  and  wife  is  competent  to  prove  mar- 
riage, except  in  cases  where  marriage  is  the  foundation  of  the  crime 
to  be  punished— 26  Cal.  129. 

Malice  is  presumed  from  an  assault  with  an  Instrument  likely  to 
produce  death.  In  the  absence  of  proof  to  the  contrary— 19  Iowa,  447. 
Malice  may  be  Implied  from  circumstances— 5  Sawy.  620;  14  Bush,  001 ; 
Id.  362:  5  Tex.  Ct.  App.  165;  but  express  malice  is  never  to  bo  inferred 
from  tho  act  or  the  weapon  used— 37  Ind.  432;  25  Ala.  15;  5  Tex.  Ct. 
App.  359;  id.  365. 

False  Bttitements  or  falsification  of  the  record  afford  a  presumption 
of  guilt— Deady,  524.  Proof  that  a  grocer  sold  liquor,  and  that  it  was 
drunk  on  the  premises,  is  presumptive  evidence  that  it  was  with  his 
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consent-^  Miss.  646.  The  existence  of  a  fact  does  not  raise  a  reason- 
able presumption  of  the  existence  of  another  fact-di  CaL  588;  ^  id. 
315. 

No  inference  of  ciiilt  can  be  drawn  from  the  prisoner  declinine  to 
testify  in  his  own  behalf— 36  Cal.  522;  39  id.  704 ;  40  Vt.  555:  see  ISIinch. 
403:  contra,  55  Me.  200;  57  id.  574;  59  id.  298;  but  where  the  prisoner, 
when  testifying  in  his  own  behalf,  fails  to  explain  a  material  fact  or 
circumstance,  the  same  presumption  arises  as  from  such  failure  by 
another  witiiess,  if  in  his  power  to  give  it— 56  N.  Y.  315. 

Where  accused  is  so  situated  that  he  could  explain  the  circum- 
stantial evidence  against  him  if  innocent,  and  he  fails  to  do  so,  it  will 
be  presumed  that  the  proof,  if  produced  by  him.  Instead  of  rebutting, 
would  tend  to  sustain  the  charge— 5  Cush.  295. 

The  omission  of  a  party  to  produce  evidence  showing  where  he 
was  on  a  certain  day,  or  how  he  oecame  possessed  of  a  given  sum  of 
money,  or  other  property,  is  not  conclusive  against  him,  though  it 
creates  a  strong  presumption  of  guilt;  it  is  a  question  for  the  jury— 33 
N.  Y.  501 :  48  Barb.  466.  The  omission  of  a  party  to  make  his  son  a 
witness  for  him,  when  he  could  have  probably  explained  some  of  the 
facts  bearing  against  him,  is  a  proper  subject  for  the  consideration  of 
the  jury— 14  Gray,  367. 

Recent  possession.— Becent  possession  of  stolen  property  Is  not 
pnma/octe  evidence  that  the  possessor  Is  guilty— 23  Cal.  51;  but  see 
contra,  that  possession  of  property  recently  stolen,  unaccounted  for 
or  unexplained,  is  presumptive  evidence  of  guilt— 9  Conn.  527;  i  Mass. 
6:  2Ind.967:  8  Jones,  (N.  C.)  413;  65  N.  O.  593;  12  Kan.  550;  50  Iowa, 


id.  407;  52  id.  69^;  37  Mo.  46o;  51  Vt.  287;  13  Cox  0.  C.  275;  52  Jja. 
379.  It  is  not  of  itself  sufficient  to  convict— 55  Cal.  236;  51  id.  588;  49 
id.  68;  48  id.  123:  27  id.  407;  20  Id.  178;  18  id.  332;  16  id.  98;  6  Pac.  C.  L. 
J .  931 ;  44  Tex.  480.  It  is  not  prima  facie  evidence  of  burglary— 49  Cal. 
67;  45  Iowa,  11.  It  is  a  circumstance  to  be  considered  with  other  cir- 
cumstances—55  Cal.  236:  49  id.  581;  45  id.  285;  44  id.  638;  18  id.  382;  20  Id. 


It  must  be  accompanied  by  proof  of  other  circumstances  to  render  it 
available  to  conviction— 48  Cal.  123;  44  id.  541;  6  Cold.  9;  27  Iowa,  126; 
38  Mo.  372;  19  Me.  398;  15  Mo.  349;  46  Ind.  447;  42  id.  490;  2  id.  91;  41 
Tex.  289;  S.  C.  1  Am.  Cr.  R.  437;  13  Cox  C.  C.  275.  As  where  part 
of  the  stolen  property  was  found  concealed,  and  the  rest  of  it  in  pos- 
session of  defendant— 47  Cal.  105;  or  where  the  money  was  of  a  kind 
rarely  seen,  and  consists  of  a  combination  of  pieces— 49  id.  583;  39  id. 
614 ;  and  an  instruction  that  possession  is  only  a  "  guilty  circumstance  " 
is  not  erroneous— 44  id.  541.  If  the  evidence  in  explanation  creates  a 
reasonable  doubt,  it  practically  rebuts  the  presumption— 58  Ind.  340; 
S.  C.  2  Am.  Cr.  B.  372;  33  Iml.  412;  35  id.  409.  The  question  Ls  one  o^ 
fact  for  the  jury—3Brev.  514;  3Dev.  &  B.  122;  11  Met.  634;  2  Ind.  91; 
37  Tex.  203;  S.  0. 1  Am.  Cr.  R.  434;  7  Car.  &  P.  551;  8  id.  600;  6  Jur.267; 
1  Leigh  &  C.  427.  Possession  of  bank-notes  similar  to  those  stolen, 
with  contradictory  accounts  of  the  manner  in  which  he  came  by 
them,  are  evidence  to  show  he  did  not  come  by  them  honestly— 4  Dev. 
606.  Presumption  of  guilt  from  the  possession  of  stolen  property  is 
not  increased  because  good  character  is  not  shown— 23  Cal.  51. 

Admissions.- What  the  prisoner  said  at  any  time  after  commission 
of  the  offense  is  competent  evidence  against  him— 65  Barb.  48.  So  an 
admission  of  fact  made  at  the  trial  in  open  court  may  be  considered 
by  the  jury- 25  Cal.  531.  The  admission  of  a  fact  made  by  defendant's 
counsel  in  his  presence,  and  not  objected  toby  him,  is  presumed  to  be 
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with  his  consent,  and  may  be  read  in  evidence  against  hhn— 25  Cal.  531. 
An  admission  by  the  prosecutlnsr  attorney  is  bindingr  on  the  people, 
and  is  proper  for  the  consideration  of  the  Jury— 34  Cal.  501.  Admis- 
sions and  confessions  may  be  implied  from  the  acquiescence  of  de- 
fendant in  the  statement  of  others  made  in  his  presence— 32  Cal.  98: 
62  Me.  129;  see  5  Met.  536;  39  Ala.  523;  32  id.  560.  The  admissions  and 
declarations  of  the  prisoner  may  bo  proved  without  first  showing  that 
no  promise  or  threat  was  held  out  td  induce  him  to  mako  them— 13 
Fla.  636.  Telegraphic  messages  in  the  handwriting  of  defendant  are 
competent  evidence  as  admissions  made  by  him— 7  Allen,  548.  They 
aro  to  be  considered  for  all  purposes  to  which  they  are  relevant— 36 
Cal.  522. 

Evidence  of  admissions  and  declarations  must  be  confined  to  the 
subject-matter  of  the  inquiry— 11  Gray,  323;  yet  the  jury  are  not 
bound  to  give  equal  credit  to  all  parts  of  the  statement— 32  Yt.  241: 
see  56  N.  Y.  95;  55  Barb.  551 ;  42  N.  Y.  270. 

Acts  and  declarationB  as  evidence.— Previous  acts  and  declar- 
ations of  the  prisoner  aro  admissible  in  connection  with  the  res  gestss 
where  it  is  necessary  to  prove  a  corrupt  intent— 36  N.  Y.  431.  Declara- 
tions which  are  voluntarily  and  spontaneously  made,  springing  out 
of  the  transaction  and  tending  to  explain  it,  are  admissible  as  part 
of  the  res  gestaB-^  Cal.  49.  Conduct  of  defendant  tending  to  show 
an  admission  of  guilt,  is  competent  evidence— 41  Ala.  3^3.  The  con- 
duct, demeanor,  and  expressions  of  the  accused  at  or  about  the 
timo  of  the  offense,  are  for  the  consideration  of  the  jury— 49  Ala.  381 ; 
5  Humph.  383..  Threats  made  against  tho  parties  engaged  in  the  pros- 
ecution are  admissible  to  show  tho  character  of  the  defense— 19  lowa, 
154.  The  declarations  and  statements  made  by  defendant  cf/ter  being 
charged  with  tho  crime,  to  be  cidmisslblo  they  must  bo  shown  to  have 
been  voluntary— 15  N.  Y.  384;  57  Barb.  353;  42  N.  Y.  200;  see  41  N.  Y.  7. 

The  declarations  of  the  prisoner  cannot  be  proved  for  the  purpose 
of  drawing  out  the  replv  of  the  witness  to  whom  they  were  made, 
unless  they  form  part  of  the  conversation  put  in  evidence— 23  Ala.  44; 
Where  tho  declarations  of  the  prisoner  are  proved,  the  jury  ought  to 
take  the  whole  in  consideration,  yetthey  may  reject  those  In  his  lavor, 
and  believe  those  against  him- 21  Cal.  261;  13  Mo.  382;  2J  Ohio  St.  146; 
10  Mich.  212.  The  prosecution,  in  proving  the  declarations  of  the 
prisoner,  is  not  bound  by  them.  They  are  taken  in  connection  with 
all  the  other  evidence— 27  N.  Y.  336. 

Declarations  of  defendant  in  his  own  behalf,  as  a  general  rule,  are 
not  admissible— 9  Ired.  440;  1  Woods,  581.  To  be  admissible,  thev  must 
have  occurred  within  the  period  covered  by  the  criminating  evidence, 
or  tend  in  some  way  to  explain  some  facts  introduced  by  tho  prosecu- 
tion, or  to  impair  or  destroy  the  force  of  evidence  against  him— 31  Ala. 
342;  47  id.  68. 

The  declarations  of  a  codefendant,  not  on  trial,  made  In  the 
absence  of  defendant,  are  not  admissible  in  evidence  unless  made 
during  the  criminal  enterprise  and  in  furtherance  of  its  objects— 45 
CaL  19:  7  Gray,  46:  8  Serg.  &  B.  9;  51  N.  U.  105;  7  Gratt.  641;  16 Me. 293; 
8  Ga.  408;  19  Mo.  227.  If  two  are  jointly  indicted,  and  tried  separately, 
the  declarations  of  one  not  on  trial,  if  there  is  testimony  of  a  con- 
spiracy made  before  the  killing  in  the  presence  of  defendant,  may  be 
received  in  evidence  against  him— 49  Cal.  166. 

Promises  and  threats  made  by  a  third  person,  after  Indictment,  to 
a  witness  for  the  prosecution,  to  induce  him  to  leave  tho  State,  are  not 
admissible  fu;alnst  defendant  unless  his  connection  with  such  third 
person  is  otherwise  shown— 28  Ala.  71:  49  Id.  173;  providing  such 
conspiracy  is  afterward  made— 47  Cal.  397;  39  id.  52;  but  if  made  after 
the  offense  Is  consummated*  they  are  not  admissible  against  the  other— 
52  CaL  212;  but  where  the  accessory  is  tried  before  the  principal,  the 
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acts  and  cooduct  of  the  latter  imme(BXMy  after  tbc  offieBae  are  ad- 
missible—33  N.  H.  216.  It  is  proper  for  tbe  court  to  instruct  the  jurjr  to 
disregard  them  onless  sncli  coDspiracy  is  proved— 49  CaL  619.  Tliey 
are  admissible  to  show  tliat  the  prevloixs  confessions  of  defendant 
were  tme— 19  Iowa,  94:  see  id.  313.  The  decIaratioDS  of  one  of  two 
defendants  are  admissible  only  against  the  one  wlio  makes  tbem — i7 
AIa.WJ. 

An  act  of  a  third  penon  done  in  the  presence  of  the  jprtemer,  is 
eqmdly  admissible  as  a  declaration  made  in  his  presence— iKeyes,  66 ; 
bat  if  made  when  he  Ls  not  present,  they  are  not  admissible— 52  CaL 
616;  nor  Is  it  admissible  unless  it  Ls  shown  that  he  was  immediately 
concerned,  so  tltat  his  silence  may  be  constraed  into  an  admission— ^55 
Mo.  530;  but  see  9  Allen,  271.  Where  there  are  circumstances  of  com- 
plicity between  the  prisoner  and  his  wife,  evidence  of  her  exclama- 
tions at  the  time  of  the  killing,  if  in  his  presence  and  heariiur*  is 
admiSbible— 45  CaL  143;  39  id.  56. 

If  declarationa  are  offered  asalnst  another,  made  in  his  presence, 
and  if  there  is  evidence  that  he  heard  and  understood  them,  the  jury 
U  to  decide  whether  he  understood  them— 51  Cal.  537. 

The  declaration  of  a  child  too  young  to  testify  is  not  admissible— 
41  Tex.  352;  SO  of  words  spoken  in  sleep  or  stupor— 19  CaL  40;  39  N.  Y. 
39;  4  Gray,  41. 

Declarations  of  husband  cannot  be  given  against  tiie  wife  on  her 
separate  trial— 50  Ind.  557 ;  nor  are  the  declarations  of  the  wife  admis- 
sible against  the  husband— 19  Cal.  275.  The  exclusion  of  a  declaration. 
When  properly  made  and  no  advantage  to  the  surprise  of  defendant 
is  attempted,  is  not  error— 17  CaL  389. 

Statements  in  evidence.- A  sworn  statement  made  by  the  prisoner 
upon  his  examination  as  a  witness,  before  he  was  accused  of  the  crime, 
is  admissible  against  him— 5  Rich.  391;  ION.  Y.  13;  41  id.  7;  but  other- 
wise if  he  be  under  arrest  at  the  time  of  the  examination— 15  id.  384; 
see  66  N.  C.  106.  The  evidence  of  a  committing  magistrate  as  to  the 
statements  made  by  tbe  prisoner  on  his  preliminary  examination  are 
not  admissible  on  tne  trial— 43  Cal.  558.  The  Act  of  1866,  §  865,  is  not  ap- 
plicable to  preliminaiT  examinations— 43  Cal.  559.  The  sheriff  may 
testify  to  statements  of  accused  after  arrest,  if  they  were  made  volan« 
tarilv  and  without  threats  or  promise  of  reward— 44  Cal.  539.  State* 
menis  made  by  a  prisoner  in  bis  ceil,  in  the  absence  of  threats  or  prom- 
ise of  reward,  are  admissible  against  him— 108  Mass.  285.  To  prove 
statements  made  by  defendant,  a  memorandum  made  at  the  time,  or 
soon  after,  may  be  referred  to— 49  Cal.  169;  but  they  cannot  be  proved 
by  such  a  memorandum  alone— 14  id.  144. 

Statements  of  third  persons  are  inadmissible  unless  accompaiiied 
with  proof  of  defendant's  statement,  or  conduct  in  response  thereto 
—54  Cal.  89 ;  in  harmony  with— Si  Id.  98 ;  49  Cal.  171.  They  are  evidence 
only  so  far  as  defendant  admitted  them  to  be  correct  by  assent,  silence, 
or  act*)  on  his  part  cunstrued  as  assent,  either  words  or  conduct— 49 
CaL  171;  54  id.  89;  32  id.  98. 

Where  defendant  gives  in  evidence  a  statement  made  to  him,  he 
cannot  prove  bis  reply— 4  Zab.  843.  The  party  calling  a  witness  is  not 
permitted  to  prove  statements  made  to  others,  which  if  testified  to  on 
the  trial  would  have  made  out  his  case— 49  Cal.  384.  Statements  made 
to  tho  prisoner  in  respect  to  his  connection  with  the  alleged  offense 
are  admissible  to  show  his  conduct  when  they  were  made,  but  not  as 
evidence  of  their  truth— 53  Cal.  613;  49  id.  172. 

The  exclusion  of  statements  of  the  district  attorney,  which  have  a 
material  bearing  for  tho  defense,  made  under  circumstances  of  pecul- 
iar relevancy,  and  the  credibility  of  his  own  witness,  is  erroiv-34  Cal. 

591. 
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Statements  of  the  injured  party  tending  to  exculpate  the  prisoner 
are  properly  excluded— 32  Cal.  100. 

Conversations.— Evidence  of  a  conversation  between  a  co^!onspira> 
tor  and  a  tliird  person,  in  presence  of  defendant.  In  wbich  admissions 
were  made,  aro  admissible— 49  Gal.  169;  see  S  id.  106.  A  conversation 
between  the  prisoner  and  his  accomplice,  before  the  committing  mag- 
istrate, may  be  given  in  evidence  against  him— 30  Aia.  503.  Evidence 
of  part  of  a  conversation  is  not  admissible— 50  Cal.  139;  39  id.  664:  but 
the  remainder  may  be  proved  by  other  witnesses— 50  Gal.  139:  48  id. 
236. 

The  plaintiff  is  entitled  to  caU  out  all  that  took  place  in  a  consulta- 
tion between  the  witness  and  one  of  the  defendants— 55  Cal.  185;  31  Ala. 
329;  see  16  Aia.  672.  Conversations  are  to  be  received  with  great  cau- 
tion, but  the  evidence  of  a  witness  that  did  not  liearaU  of  a  conversa- 
tion is  not  for  that  reason  to  be  excluded— 47  Ala.  573.  If  a  witness  is 
unable  to  state  the  whole  conversation,  the  remainder  of  it  may  be 
proved  by  another  witness— 50  Cal.  139;  48  id.  236.  A  conversation 
partly  in  English  and  partly  in  Chinese  can  be  proved,  the  English 
part  by  those  who  understood  it,  the  Chinese  by  those  who  understood 
that,  if  both  accused  and  his  victim  understood  both  languages— 48  CaL 
2'3d. 

A  witness  with  a  very  imperfect  knowledge  of  the  language  is  not 
competent  to  testify  to  a  conversation  in  which  a  confession  was  made, 
if  he  did  not  understand  the  whole  of  it— 39  Cal.  6t>3.  Conversations 
of  third  persons  with  the  witness  merely  to  show  that  the  fact 
was  fixed  on  his  recollection,  are  admissible—!  Dutch.  566.  The  de- 
ductions of  the  witness  from  the  conversation  are  not  admissible— 47 
Ga.  524.  Evidence  to  prove  that  deceased  had  said  in  conversation 
some  three  years  before  the  killing,  that  lie  had  enemies  in  the  country 
who,  he  was  afraid,  would  take  his  life,  is  inadmissible- 41  Cal.  40. 
The  party  whose  conversation  has  been  proved,  cannot  on  cross-exam- 
inatiftn,  show  by  tlio  witness  a  subsequent  conversation,  though  it  re- 
lated to  the  same  subject— 1  Parker  Cr.  R.  11. 

Defendant  cannot  introduce  statements  of  deceased  concerning 
circumstances  attending  the  diflQculty  in  which  he  was  wounded,  made 
three  days  after  ho  was  wounded,  but  when  in  his  right  mind  and  not 
expecting  to  Uie-44  Cal.  435;  32  id.  100;  45  id.  146;  6  Pac.  C.L.  J.  917:  12 
Allen,  687;  2  Id.  136.  Inquiry  into  the  religious  belief  of  deceased  is 
not  admissible  on  the  point  of  credibility  or  competency— 51  Cal.  599;  43 
id.  34:  17  id.  612:  51  id.  600. 

Confession  of  guilt.— A  confession  is  the  voluntary  declaration  to 
another,  by  a  person  who  has  committed  a  crime,  of  his  agency  or  par- 
ticipation therein— 30  Gal.  151.  "  Confession  "  Is  not  a  mere  equivalent 
to  •'  statement "  or"  declaration  "— 3U  Cal.  151.  Confessions  as  evidence 
are  rest^cted  to  an  acknowledgment  of  defendant's  guilt, and  the  word 
"  confession  '•  does  not  apply  to  a  statement  made  by  the  defendant  of 
facts  which  tend  to  establish  guilt— 49  Cal.  637 ;  30  id.  157.  If  a  person  has 
sufQcient  capacity  to  bo  amenable  to  law,  he  has  sufficient  to  make  a 
confession  of  guilt— 4  Har.  (Del.)  563.  A  member  of  the  jailer's  family 
has  no  authority  to  take  confessions— 14  Gratt.  652. 

Proof  of  confessions.-Confessions  and  admissloi^  ought  to  be  very 
carefully  considered  before  they  are  permitted  to  be  proved  as  evi- 
dence of  guilt— 30  Cal.  151.  Thus  it  was  held  erroneous  to  allow  proof 
that  accused,  under  the  influence  of  fear,  induced  by  threats  and  vio- 
lence, conducted  persons  to  the  place  where  the  stolen  prop3rty  was 
found— 20  Cal.  177.  They  may  be  proved  either  by  the  record  or  by 
oral  evidence— 61  Me.  171.  A  witness  may  testify  to  a  confession  made 
by  the  prisoner  to  him  through  the  soil-pipes  of  a  jail,  though  he  only 
knew  him  from  his  voice— 76  Pa.  St.  319.  The  prisoner  is  entitled  to 
proof  of  the  whole  confession— 26  Ala.  59;  29  id.  532;  but  the  defend- 
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ant  cannot  have  the  confession  stricken  out  on  the  ffround  that  the 
witness  stated  that  he  did  not  remain  to  hear  the  entire  conversation 
—32  Gal.  5(j0.  It  will  be  presumed  that  a  confession  made  before  a 
ma^strate  was  reduced  to  writing,  but  it  must  be  shown  that  defend- 
ant signed  it,  or  admitted  it  to  be  correct,  in  order  to  exclude  parole 
proof— 3  Har.  (DeL)  554. 

Admissibility  of  confessions.— If  a  confession  in  a  deposition  made 
before  a  committing  ms^istrate  is  offered  in  evidence,  a  foundation 
must  be  laid  by  preliminarv  proofs  prima  facie,  tliat  it  was  free  and 
voluntary— 49  Cal.  GO:  and  ueiendant  may  prove  it  was  not  voluntary 
—49  id.  69.  Before  the  confessions  of  prisoner  can  be  admitted,  the 
court  must  be  satisfied  that  they  were  voluntarily  made— 40  Ala.  54. 
Where  they  are  purely  voluntary,  they  are  to  be  submitted  to  the 
jury— 48  Barb.  274;  36  N.  Y.  276;  22  Me.  171;  4  Smedes  &  M.  31.  They 
are  admissible  to  show  the  conduct  of  the  defendant  under  the  circum- 
stances—32  Cal.  08.  Where  a  confession,  in  itself  inadmissible,  leads 
to  the  discovery  of  a  fact,  so  much  of  it  as  relates  to  the  fact,  may  be 
received— 3  Heisk.  338 ;  5  Rich.  391.  As  that  property  which  was  the  sub- 
ject or  instrument  of  the  crime  was  discovered  through  the  confes- 
sion improperly  obtained— 20  Cal.  177;  32  Miss.  382:  36  id.  96;  2  Cold. 
223;  3  W.  Va.  695;  5  Parker  Cr.  B.  364;  id.  321;  26  K.  Y.  588;  99  Mass. 
438:  see  27  Tex.  339.  A  confession  is  admissible  against  the  person 
making  it,  although  it  also  implicates  others  who  are  jointly  tried  with 
him— 29  Pa.  St.  42:);  but  unless  a  previous  combination  between  them 
Is  proved,  it  is  not  admissible  against  the  other— 3  La.  An.  714 ;  6  id.  167. 
The  question  of  the  admissibility  of  confessions  is  one  for  the  exer- 
cise of  a  sound  judicial  discretion— 31  Cal.  565:  34  Id.  218.  It  is  the 
province  of  the  court  to  decide  on  the  admissibility  of  a  confession, 
and  of  the  jury  to  estimate  the  degree  of  credit  due  to  it— 8  Bush,  366; 
Fhill.  (N.  0.)  205;  63  N.  C.  578;  35  Iowa,  641.    The  jury  may  believe 

fiart  and  disbelieve  part  of  the  prisoner's  confession—  3  Parker  Cr.  R. 
01:  9  Leigh,  633;  11  La.  An.  49;  see  4  Cold.  190.  A  confession  or  dec- 
laration, to  be  admissible,  need  not  be  minute  or  explicit,  nor  define 
the  time,  place,  or  person  with  whom  the  transaction  occurred— 111 
Mass.  411. 

Confessions,  when  admissible.— Confessions,  entirely  voluntary, 
are  admissible,  even  if,  on  a  prior  occasion,  some  promise  of  favor 
not  acted  on  hud  been  made  to  induce  them— 32  Cal.  60;  37  Yt.  191 ;  28 
6a.  576;  and  although  a  prisoner  has  previously  made  a  confession 
which  is  free  from  such  influence,  will  be  admissible— 20  Gratt.  724;  5 
Jones,  (N.  C.)  315;  id.  420;  6  id.  478;  3  Heisk.  408;  4  Bmedes  &  M.  31 ;  12 
La.  An.  895;  but  where  a  subsequent  confession  was  made  on  the  same 
day  as  another  improperly  obtained,  in  the  presence  of  some  of  the 
persons  to  whom  the  first  confession  was  made,  it  is  not  admissible— 
37  Miss.  288.  Where  an  employer  told  his  employ^  that  he  would  be 
dismissed  unless  he  settled  with  the  owner  of  the  stolen  property,  a 
confession  afterward  made  in  the  same  conversation  was  admissible 
—2  Allen,  153;  see  8  Heisk.  232;  3  Jones,  (N.  C.)  443.  Where  no  hope  or 
favor  is  held  out,  it  will  be  competent  though  obtained  by  a  promise 
of  some  collateral  benefit— 37  N.  H.  196;  2  Met.  (Ky.)  387.  Where  a 
person  in  jail  was  told  that  it  was  considered  honorable  in  all  cases,  if 
a  person  was  guilty,  to  confess,  the  confession  was  admissible- 1  Gray, 
461.  A  confession  made  to  a  feUow-prisoner  Is  admissible— Phi  11.  (N. 
C.)  447.  Prisoners  being  in  custody  before  the  coroner's  jury,  were  told 
by  several  of  the  jury  that  their  statements  were  contradictory,  and 
that  if  they  were  guilty  they  had  better  confess;  a  confession  made 
next  day  to  a  person  not  present  at  the  coroner's  jury  is  admissible- 
SB  Miss.  617.  The  confessions  of  a  principal  are  admissible  to  establish 
the  guilt  of  the  accessory— 36  Miss.  617.   The  confession  of  an  accom- 

Elice,  made  uuder  a  promise  from  the  prosecution  that  he  should  not 
e  tried,  is  admissible— 10  Pick.  478.   That  accused  had  assisted  to  get 
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another  oat  of  jail  who  would  aid  him  in  escaping  is  admissible 
against  the  one  aiding  his  escape— 23  Gal.  44;  but  for  concealing  a 
horse-thief,  the  prosecution  cannot  prove  the  confessions  of  the  thief, 
in  the  presence  of  defendant,  that  a  horse  had  been  stolen— 5  Oliio,  438. 
A  confession  made  to  an  officer  who  has  the  prisoner  in  custody,  if 
not  induced  by  improper  means,  is  admissible— 43  Cal.  446.  The  cii^ 
comstance,  that  a  party  is  at  the  time  under  arrest,  is  not  of  itself  suffl- 
oient  to  exclude  a  confession  as  evidence— 44  Cal.  fii38;  S.  C.  2  Green 
G.  B.  411;  11  Ga.  223;  6  Ired.  305;  4  Pa.  St.  264;  18  N.  Y.  9;  4  Parker  Cr. 
K.  319. 

Oonfessions  voluntarily  made  after  arrest,  and  while  his  hands  and 
feet  are  tied,  may  be  given  in  evidence  against  him— 28  Ala.  9;  44  Miss. 
332;  74N.  G.  491;  17  Ala.  192.  Confessions  are  not  to  be  excluded  as 
evidence  on  the  ground  that  he  was  ilJegally  in  custody,  because 
twenty-four  hours  expired  before  he  was  taken  before  a  magistrate— 
4(i  Cal.  48.  A  confession  is  admissible,  even  though  obtained  by  arti- 
fice, or  deception— 2  Met.  387;  64  Mo.  478;  S.  G.2  Green  G.  B.602;  14 
Minn.  105:  see  18  Ohio  St.  418.  Confessions  drawn  out  by  an  officer  In 
conversation  with  the  prisoner  are  admissible— 11  Gray,  201;  14  Ark. 
555.  The  mere  fact  that  a  confession  is  made  in  answer  to  a  question 
which  assumes  the  prisoner's  guilt,  does  not.  for  that  reason,  render  it 
inadmissible— 40  Ala.  54 ;  37  N.Y.303;  14  Minn.  105;  23  Ala.  28.  Con- 
fessions made  to  an  officer,  without  promises  or  threats,  partly  in 
English,  and  partly  in  German,  are  admissible— 3  Parker  Cr.  B.  256.  A 
person  being  arrested  by  officers  who  next  day  found  the  stolen  prop- 
erty and  told  defendant  of  it,  certain  statements  made  by  defendant 
as  to  the  recovered  property  were  admissible  in  evidence— 108  Mass. 
4;>4. 

Confessions,  when  not  admissible.— A  confession  obtained  by 
threats  is  not  admissible  in  evidence,  as  "  if  you  do  not  tell  the  truth, 
I  wHI  commit  you  "—4  Pa.  St.  269.    So,  by  persons  armed  with  guns, 
threatening,  that  if  he  did  not  confess,  he  would  be  hung— 4  Smedes 
&  M.  31.    where  the  prisoner  made  confession  under  the  influence  of 
threats  of  arrest,  or,  alter  arrest,  upon  promises  of  escape,  if  he  would 
confess,  they  are  inadmissible  as  evidence  against  him— 34  Cal.  218. 
Fear  or  coercion  does  not  exclude  confessions  as  to  where  stolen 
property  is  concealed— 20  Cal.  177.   Where  no  promises  are  made  nor 
threats  used  to  obtain  confessions,  they  should  not  be  excluded  be- 
cause the  circumstances  surrounding  the  defendant  were  threatening 
—47  Ala.  38;  see  7  Ired.  239.    Confessions  made  under  Improper  in- 
ducements are  not  admissible— 70  N.  C.  356;  17  Gratt.  676;  42  N.  Y.  200; 
97  Mass.  674: 34  Vt.  296;  46  Mo.  566.    Where  a  person  accused  of  crime 
confesses  his  guilt  to  the  examining  magistrate,  the  confession  Is  not 
admissible  in  evidence  against  him— 49  Cal.  557;  8.  C.  1  Green  G.  B. 
592 9  see  2  Dill.  405;  S.  G.  1  Green  C.  B.  439.    Where  a  policeman  told 
the  prisoner  he  should  be  released  if  he  would  tell  where  he  got  tho 
property,  the  court  excluded  tho  confession,  but  admitted  proof  of  his 
acts  in  connection  therewith— 40  Ala.  344.    So.  where  the  officer  prom- 
ised to  use  his  influence  to  have  it  go  in  his  favor,  tho  confession  was 
not  admissible— 5  Gush.  605;  see  36  Tex.  356.    So,  where  tho  officer 
told  a  person  accused  of  larceny,  that,  if  he  would  tell  them  where  to 
get  the  goods,  it  would  end  the  matter— 54  Mo.  192 ;  and  see  4!)  Ala.  9. 
Confessions  made  to  the  sheriff,  ou  arrest,  after  being  told  by  that 
officer  it  is  useless  to  deny  taking  the  property,  and  that  there  was 
evidence  to  convict  him,  and  that  it  would  ko  lighter  with  him  if  he 
confessed,  is  not  a  voluntary  confession— 41  Cal.  454.   Where  tho  arrest 
is  made  by  private  persons,  a  confession  to  them  is  not  admiSvSiblc— 15 
La.  An.  146.    If  comessions  in  substance  be  repeated  before  the  com- 
mitting magistrate  a  few  days  after  arrest,  and  be  reduced  to  tho  form 
of  a  written  statement,  they  are  inadmissible  for  having  been  made 
under  inducements  such  as  to  exclude  tho  former  confession— 41  Cal. 
454.  The  law  presumes  a  subsequent  confession  to  have  been  made 

Pxzr.  Code.— ST. 


iDUmldatlonMf  N.  H.  i;i.  Saying  lo  ft  Mtaooer 
er  for  him  to  contCH,  orirotditollnteKM,  or 
uiM  II  uB  mi  Bmur  It  cobIiI  iu»  put  blm  In  »  w<BN  amdlttoa.  and  he 
tad  batMT  ten  tiia  ttotli,  vUl  not  ezolailfl  U>  eonfiaitai— t  la.  Ah. 
W:  aOUoMTHj  ««Un,SIBub.  IH;  K  H.  H.  113;  KB  1  Ko.  1»:  IT 
Att.lW.  S^wfesKBlHeoaaaTlwahlnitocoiifeMtlwtlieinsgiiilty 
nnaitwnaldtwbetterfoihiin-tBuh.Mtar  wbentlie  oSteemla 
iheremahaauhlBdenTliHltiMiathat  "ho  hid  better  Jnrt  own  r- 
wlt"— lllnd.ini  nrwlraStbeiiltoHi">dil«BdthsdaaDdantu 
•-'-"* "idh«in"^ll(Of»j,W*i  ■o.whmannollMr'—"* — ■'-•—'^ 
1]puUtoUmi*'C!nDe,JMk,]foainiBlitw 


hmm  Bttenraril.  On  iRl«oner  conteSMd  to  ■  thM  puty,  bnt  not 
irllUnheBrhitoI  the  olBcmtue  confession  vaBBdmuillil^-t  BIch. 

If  soanink  aa  nottounclerstar'— ' — ■■ — '■■  '* •'--  -" '-'-■■ 

notoMeetecl'to  wben  ottered „ — 

duress,  feu,  or  compulsion,  to  avoid  them— JO  CaL  X. 


a  party,  not  made  tu 
open  conn,  or  eaan  eximlnsElon  bef  ora  a  maglimite.  unconahorated, 
and  without  ^ooCoHwds  that  a eHme  taaa  K^  Gcimmiued, -wiu iiot 
instUr  a  con4MUin-M  Cd.  41S:  Jl  Id.  (65;  U  Wend.  147: 12  Ho.  M3; 
Jsld.  421:  49  Iftta.  4ni  «Ala.  is:  4  Hhrn.  MS;  1  Mont-Wi  cDfltra,  1 
Whence,  in;  11  at.  BR;  7lred.Hai  MDul.M;  bnt  thlsrolelsnot 
applloibls  tolowei  gcades  ol  crlmes-oi  VI.  143:  nor  to  cases  vhere 
iSe  cerpai  delicti  Is  proved— S  Raise,  lea.  Tlie  defendant  cannot  be 
twnvlcted  on  bUeitnHndlclal  confession  alone.  nlthODtcorrolioraUon 
clrcnmsfcinces  may  be  proved  In  conoboratloo— 33  rm  an  it  i=  ...f_ 
fldent  II  tUe  eonlessloii  Is  cormboiaced  liy  a  single  < 

aa.u. 

Boning  from  ti 

on  coi^ectare 
taking  notice  I 

knuRledge  ol 
CTldenee  Intr 
wlien  relied  0 


iwt  which  Ml 
ot  soCBcleDt  I 


dMieotonotro  <!OB0hulTe  m  dlreet  lesClmofly,  y< , 

ihB  people  to  a  Terdlct^-M  Cal.  191.   It  1»  me  imy  of  the  court  to  ca 
tiontha  Jury «Balnst attachinx too mnch  Itopon-"-"  <-'«"■'—— 


IB  mode  to  Ideatlty  a  p«Tson  Is  proper  lor  coDsiderstlon  ot  tbe  July  a^i 
ralsliiBapreaiiiiiptlaaoltiillt.^tArK.K;  li  may  Us  c*ld<Dce  ot  mal- 
ign •».!  nf  s  nw-^^Hs^^A  .laaion—lg  M.  Y.  tSi  Vliers  pTopecty.  Bi- 
ll ot  tliiealB.ina  aRsTiTanli  loiinil 
Is  admlMlUBf  as  tendlnf  tOMliav 
71.  Ttomiiprwrtof  *—•——"■>" 

, ledtkaclntniDataa 

y  draw  unfaroraUa  tufecenon  agaliut  b< 


FalBebood.  Qvuloa.  ordlmev  on  tbopon  ot  om  nupecCed  ot  c 
evldencofor  tbe  eaoaUeratloo  at  tlw  Jury  on  UM  qoesUoD  ot  gi 
Me.  m.  eUeoce  ibowInK  iinnuul  lerloameBS  on  the  put  i 
cbarsed  aa  iiaMlclpant.at  or  about  Utaumeot  the  crime,  la  a  c 
ataoca  tn>m  wUch  galUr  knoirteilge  may  bo  totBtied— 11  Ala.  i 

Fliate,  aa  a  etronmManoa  to  preva  gollb— FUfht  Is  a  dlrcnmitanco 
prop«!  toTHtaaco^denUoaat  Ibelanr.bat  U does notiwro raise n 
proBumptlraotgnllt-UCaLMt  tfia.Ul.  AlUunwh  tEs  fllgbt  of  n 
nnpeoted  p^wailaacUnautanse  tendliB  to  prora  B  conKlouBnesB 
ot  lolU,  yot  AM  flfiu  cf  DiiB  Id  lannl  ooaapUnon  >■  not  admlHlblo 
lu  eTlOEiiceaB  aoIioDmitaDce  tandliw  to  pniTO  tlw  gnUt  of  all-t;  Cal, 
\tttteoiaia.m,  Wlme  tow  men  lobiar  comoat  a  robUBry,  evl- 
den«dSlmaeiie;onaMpKateMdotMiothe(wbod]d  noi  flcB. 

But,  alMr  bdu  Intomud  of  iba  eaara  at  bla  aneM,  OMaped, or  av 

UrmimuUiiniSoilnnoaaDce-UCaLNai  H ifch MSi  H Id. ITOj  «I 
Ala.  M :  Dot  aoob  prcMunpt  Ion  la  onUmnUr  uieanelartTe— Slowa,  n>. 
It  may1»OTTedUMt  aecnaed  advlaed  an  aoonopUee  to  Me^Jidl.  and 


tbequeatlODOtniUtyorn 

S^ gopa&ar^Mer  Into  D 
Us  vbatliai  It  enatea  a  ) 
ia?3W:|CiLMt.  Eridan 
dooUnu  caa«a,biit  la  anti 
tenda  sBo^^to  ertabUab 

Bart.  USi  U  y.  f.  la;  S 
7aiker,4nitld.»:40Ali 

*CBlb.IHl  lOOtdoSt.^M;  ^:ild.47I. 

Mbottedtbe'l^TprMiuupllonoe'tonocencefmaT  Ue'efven  and  i 
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analogv  to  the  nature  of  the  charge— 43  Cal.  137;  6  Bush,  312;  8  Smedes 
&  M.  401 ;  3  Pick.  462.  It  must  uot  be  to  a  particular  fact,  but  witli  ref- 
erence to  the  whole  case— 5  Cal.  127;  47  Ala.  640;  61  Bl.  231;  3  Iowa,  410; 
see  12  id.  479;  Thach.  C.  C.  230;  and  must  have  reference  to  a  timo  be- 
fore and  not  after  the  commission  of  the  offense— 46  Ala.  176;  see  22 
Pick.  3S4.  A  person  accused  of  crime  is  entitled  to  the  presumption  of 
a  character  of  ordinary  fairness,  and  which  cannot  oe  put  in  peril 
unless  ho  himself  elects  to  put  it  In  issue— 43  Cal.  147.  Evidence  of 
bad  character  of  defendant  may  only  be  given  when  good  character  Is 
attempted  to  be  shown,  nor  is  the  cnaracter  for  chastity  involved  iu 
the  trial  for  murder- 43  Cal.  139.  The  failure  of  defendant  to  intro- 
duce evidence  of  good  character,  cannot  be  considered  by  the  jury  as 
a  circumstance  against  him— 63  N.  Y.  472;  38  Me.  261:  7  Ired.  251;  1 
Deuio,  282;  see  40  Me.  404;  6  Parker  Cr.  B.  120. 

Admissibility  of  evidence.— Proof  of  the  contents  of  papers  in  the 
possession  of  the  adverse  party  Ls  admissible  after  notice  to  produce 
the  originals— 2  Dev.  431;  contra,  8  Port.  611.  Where  the  witness  "was 
asked  if  he  had  signed  a  paper  of  a  certain  tenor,  and  before  answer- 
ing is  shown  and  he  examines  the  original,  it  is  not  error  to  admit  his 
answer  in  evidence— 43  Cal.  165.  The  existence  of  a  corporation  may 
be  proved  by  reputation— 41  Cal.  662;  Thach.  C.  C.  180.  If  evidence 
has  a  tendency  to  prove  a  particular  charge,  it  is  admissible,  although 
it  also  tends  to  prove  another  separate  and  distinct  offense— 38  Mo. 
496;  id.  687;  42  id.  242. 

Where  evidence  is  offered  on  the  part  of  the  defendant  which  Is 
of  doubtful  admissibility,  the  better  practice  is  to  admit  it  than  to 
chance  a  retersal— 18  Cal.  187.  Evidence  of  the  prisoner's  guilty  par- 
ticipation in  the  commission  of  a  crime  wholly  disconnected  from 
that  for  which  he  is  on  trial,  is  not,  as  a  general  rule,  admissible— 31 
Cal.  669:  32  id.  80:  72  Pa.  St.  60;  2  Ark.  229;  69  N.  C.  486;  6  W.  Va.  532; 
see  1  Wheel.  C.  C.  33;  5  Humph.  9. 

There  is  a  wide  distinction  between  immaterial  and  Incompetent 
evidence— 48  Cal.  838.  It  may  be  material,  and  still  be  incompetent— 
48  Cal.  338.   Where  irrelevant  testimony  is  calculated  to  mislead  or 

Erejudice  the  minds  of  the  jury,  it  is  error  to  receive  it— see  6  Pac.  C. 
..  J.  882;  63  Cal.  677:  13  Ired.  184. 

Ruling  out  evidence.  Rules  of  evidence.— The  general  rules  of 
evidence  are  the  same  in  both  civil  and  criminal  cases— 46  Cal.  144. 
Immaterial  and  Irrelevant  testimony  may  be  ruled  out— 6  Pac.  C.  L.  J. 
882;  id.  1021.  The  objection  that  evidence  is  immaterial  does  not  raise 
the  point,  whether  it  is  admissible  to  impeach  a  witness,  or  competent 
to  go  to  his  credibilitv— 48  Cal.  338.  Although  information  sought  is 
immaterial,  yet  if  defendant  is  not  prejudiced,  Judgment  will  not  be 
disturbed-47  Cal.  96. 

A  party  cannot  be  precluded  from  giving  evidence,  unless  it  ap- 
pear with  certainty  that  such  matters  involved  have  been  determined 
against  him  by  competent  judicial  authority— 28  Cal.  607. 

A  party  objecting  to  the  admission  of  evidence  must  specify  the 
ground  of  his  objection,  or  his  objection  will  be  deemed  waived-48 
Cal.  338;  28  id.  60<.  It  is  competent  for  the  defendant,  on  a  charge  of 
felony,  to  consent  to  the  introduction  of  evidence  to  which  he  might 
otherwise  have  objected— 63  Cal.  741.  Eavesdropping  is  not  a  valid 
objection  to  the  admission  of  testimony— 49  Cal.  169. 

If  evidence  competent  for  a  particular  purpose  is  admitted,  gener< 
ally,  and  defendant  fails  to  ask  the  court  to  limit  it  to  such  particular 
purpose,  he  cannot  afterward  complain  that  it  was  Inadmissible  for 
some  other  purpose— 48  Cal.  279.  If  the  people's  wKness  shows  she  Is 
a  prostitute,  the  defendant  is  not  injured  by  the  refusal  of  the  court 
to  allow  him  to  prove  that  fact— 48  Cal.  664.  Where  the  proffer  of  evi- 
dence was  denied  by  the  court  "for  the    resent,"  no  exceptioiLce- 
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eelved,  and  the  proffer  not  subsequently  renewed,  and  no  effort  made 
to  obtain  an  ultimate  decision  on  tbe  point,  it  must  be  considered 
waived— 43  Cal.  32. 

Competent  evidence  cannot  be  ruled  out  on  tbe  ground  that  it  is 
Inconclusive— (i3   Barb.  618.    Ruling  out  testimony  and  permitting 
either  personal  presence  of  the  witness  giving  it,  or  his  rejected  state 
ments  as  taken  down  to  be  read,  is  not  error  on  which  a  reversal  will 
be  had— 28  Cal.  4ti5. 

Testimony  on  former  trial.— The  accused  may  waive  his  constitu- 
tional right  to  be  confronted  by  witnesses,  and  testimony  on  a  former 
trial  may  be  read  as  evidence— 'J9  Iowa,  133.  That  which  a  witness  testi- 
fied to  on  a  former  trial  of  the  same  case  may  be  given  in  evidence 
on  the  second  trial  if  ho  has  left  the  State— ^  Cal.  46;  45  Cal.  143;  S.  C. 
39  Cal.  5G ;  see  4  Binn.  110 ;  10  Serg.  &  B.  17.  It  Vproducing  the  testimony 
anew,  and  is  not  usln(t  or  referring  to  the  former  veruict^}6  Cal.  4(i : 
but  the  substance  of  the  testimony  must  be  given,  and  not  what  the 
witness  conceives  it  to  be— 3  Wash.  C.  C.  440;  10  Humph.  479. 

Where  the  testimony  of  a  witness  on  a  former  trial  was  founded  on 
a  written  memorandum,  since  lost,  defendant  may  show  that  it  was 
not  in  the  handwriting  of  the  witness— 4  Gray,  421.  A  grand  juror  may 
be  compelled  to  testify  as  to  evidence  before  the  grand  jury— 7  Ired. 
96;  anu  defendant  may  prove  by  a  person  who  was  present  what  a  wit- 
ness testified  to  before  the  grand  jury— 25  Oratt.  921 :  so  the  testimony 
of  a  deceased  witness  at  a  preliminary  examination— 64  HI.  325;  17 
Ala.  354;  17  Yt.  658:  73  Fa.  St.  321 ;  but  it  is  not  proper  to  ask  a  witness 
torecurtohisrecollectionof  his  testimony  before  the  grand  jury— 11 
Gray,  73. 

Parole  evidence  of  the  testimony  before  a  coroner's  inquest  which 
was  reducedto  writing  by  him  is  not  admissible— 2  Halst.  220.  It  is 
not  admissible  until  the  absence  of  the  written  evidence  is  accounted 
for— 17  Ala.  415;  see  15  Ala.  749.  Parole  evidence  may  be  given  of  the 
contents  of  a  writing  without  accounting  for  its  absence  if  the  object 
is  to  provo  collateral  facts— 2  Zab.  212.  'ihe  prosecution  on  a  second 
trial  may  prove  what  a  witness,  since  deceased,  testified  to  on  a  for- 
mer trial— 47  Cal.  402;  45  Cal.  143;  35  Tex.  687;  22  Ark.  372:  23  La.  An. 
347 ;  10  Bush,  l!JO;  43  Ga.  88.  A  person  who  kept  notes,  and  who  swears 
they  contain  the  substance  of  the  testimony,  may  read  his  notes  to  the 
jury — 15  Cal.  144;  but  the  memorandum  taken  is  not  competent  evi- 
dence—3  Strob.  33. 

Writings  in  evidence.— Press  or  machine  copies  of  letters  puiport- 
Ing  to  have  been  written  by  defendant  are  admissible  in  connection 
with  proof  of  due  effort  on  the  part  of  the  prosecution  to  produce  the 
originals— 7  Alien,  648.  The  contents  of  a  latter  written  by  defendant 
cannot  be  proved  unless  it  is  shown  that  the  letter  is  destroyed  or  is 
in  the  possession  of  the  adverse  party— Thach.  C.  C.  28.  The  prosecu- 
tion cannot  give  in  evidence  an  anonymous  letter— 1  Denio,  83.  An  un- 
answered letter  found  in  the  pocket  of  the  accused  when  he  was 
arrested  is  not  admissible  in  evidence  against  him— 1  Parker  Cr.  R.  11. 
A  letter  written  for  the  prisoner  by  the  witness  while  in  jail  together 
is  not  admissible  as  evidence  for  the  accused— 23  Ala.  44. 

Ftoof  of  handwriting.— To  prove  handwriting,  a  witness  must  have 
seen  the  person  write,  or  have  corresponded  with  him— 2  Zab.  213;  see 
26  Pa.  St.  388;  6  Parker  Cr.  R.  120;  4  id.  319.  Persons  skilled  in  hand- 
writing are  competent  to  testify,  altjtiough  they  never  saw  the  persuu 
write— 5  Ohio,  6.  Experts  are  permitted  to  testify  that,  on  compari- 
son, they  believed  the  handwriting  to  be  the  same— 14  Ohio  St.  222;  4i) 
N.  H.  497.  An  expert  in  handwriting  may  testify  whether,  in  his  opin- 
ion, anonymous  letters,  in  a  disguised  hand,  and  calculated  to  divert 
suspicion  from  the  prisoner,  are  in  his  handwriting,  and  may  give  the 
reason  for  such  opinion— 5  Cush.  295.    The  skill  of  an  expert  m  hand- 
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-writinff  cannot  be  tested  by  placing  before  blm  Irreleyant  papers  to 
contradict  liis  testimony  as  to  tlie  handwriting  contained  in  them— 13 
Blatchf .  390.  In  the  case  of  deeds  or  papers  so  old  that  no  livlnsr  per- 
son can  be  produced,  the  handwriting  may  be  proved  by  comparison 
—2  Zab.  213. 

When  handwriting  is  proved  by  comparison,  the  original  wrltlnsr 
or  standard  must  first  be  proved,  and  duplicates  taken  by  press  or 
copying  machines  are  not  originals— 1  Cush.  189.  "Where  a  writing  is 
provedto  be  genuine,  comparisons  may  be  made  between  is  and  the 
writing  in  dispute  by  witnesses,  who  may  give  their  opinions  founded 
ou  comparisons,  all  of  which  is  to  be  submitted  to  the  Jury— 53  N.  H. 
452;  MN.  H.456;  contra,  1  Denlo,  343.  It  is  for  the  jury  to  decide 
whether  the  genuiueness  of  a  writing  is  proved  beyond  a  reasonable 
doubt— 39  Vt.  225;  but  see  115  Mass.  481.  The  genuineness  of  hand- 
writing cannot  be  proved  or  disproved  by  allowing  the  jury  to  com- 
pare it  with  the  handwriting  of  the  party  proved  or  admitted  genuine 
—21  111.  375. 

Short-hand  notes  of  statements  of  defendant,  taken  from  interpret- 
ers, are  not  competent  testimony— 6  Pac.  C.L.J.  465.  The  interpreter, 
or  some  witness  who  understands  the  language  in  which  the  state- 
ments were  made,  should  prove  them— id.  Reporters'  notes,  taken' 
before  the  committing  magistrate,  arc  prima  facie  evidence  of  the 
testimony  given,  but  arc  not  admissible  if  taken  through  an  interpret- 
er—54  Cal.  527.  Entries  in  the  business  books  of  a  third  person  are 
admissible  in  evidence— 46  N.  H.  497* 

Advertisements  may  be  read  to  the  jury,  in  order  to  affect  the 
credit  of  the  witness,  but  newspapers  cannot  be  put  in  evidence— 2 
Allen,  173.  The  extent  to  which  books  may  be  read  to  the  jury  is  dis- 
cretionary with  the  court— 1  Chand.  178;  7  Gray,  61;  see  49  111.  410. 
Words  written  on  the  tag  of  a  valise  may  be  proved  by  parole— 99 
Mass.  542.  When  a  writing  contains  both  legal  and  illegal  evidence, 
the  court  is  not  obliged  to  expunge  the  Ulegal,  but  only  to  point  it  out 
to  the  jury— 17  Ala.  618. 

Adnltery.— Proof  of  notoriety  is  as  material  as  proof  of  the  fact  of 
adultery-46  Cal.  52:  56 Mo.  147;  sees  Blackf.  358;  13  Hi.  597;  14  Ind. 
280;  12  Iowa,  499;  7  Mo.  244;  8  id.  494.  Confessions  are  admissible  to 
prove  the  first  marriage— 121  Mass.  61 ;  16  Ohio,  173;  3  Bich.  434 ;  11  Ga. 
53;  14  Ala.  546;  30  Iowa,  582;  20  Ala.  66;  but  see  61  Me.  171.  Evidence 
of  adultery  is  necessarily  circumstantial— 5  Neb.  283;  49  Vt.  202;  and 
evidence  of  acts  anterior  to  the  period  of  the  offense  may  be  adduced 
—9  N.  H.  515:  35  id.  22;  5  Mich.  3U5;  21  Pick.  509;  2  Gray,  354;  114  Mass. 
285;  121  id.  45;  13  111.  597;  52  Ala.  24;  84  Tex.  142;  101  Mass.  Ill;  but 
evidence  of  improper  familiarities  with  others  is  inadmissible— 10 
Conn.  372;  so  evidence  of  a  propensity  to  commit  the  offense  Is  inad- 
missible—36  Ala.  2^5;  so  suspicions  of  the  wife  and  rumors  in  the 
neighborhood  are  inadmissible— 13  Ala.  172;  8  Humph.  63.  The  party 
witn  whom  defendant  is  alleged  to  have  conunitted  the  offense  is  a 
competent  witness— 13  Ala.  172;  but  neither  husband  nor  wife  are 
competent— 15  Me.  104;  1  Grant,  218;  4  Minn.  335;  42  Mo.  572;  but  see 
17  Iowa,  232. 

Arson.— The  evidence  must  be  responsive  to  the  issue— 0  Cush.  594. 
The  intent  may  be  inferred  from  facts— 51  Cal.  468;  52  Ala.  845;  51  Ga. 
612;  63  Me.  128;  119  Mass.  354;  10  Met.  422;  41  Tex.  598:  or  from  threats 
or  ffom  other  attempts— 12  La.  An.  382;  see  47  111.  533.  It  is  sufficient 
proof  that  the  house  belonged  to  the  landlord— 50  Gal.  306;  20 id.  80;  or 
that  the  building  was  charred,  though  in  no  place  burned  through,  is 
sufficient  proof  of  burning— 50  CaL  306;  46  id.  354.  If  no  question  is 
made  by  tne  defendant  ofright  to  tho  possession  of  the  land  on  which 
the  building  stood,  testimony  as  to  its  ownership  is  irrelevant— 32 
Cal.  201.   It  is  not  necessary  to  conviction  that  the  evidence  should 
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shoiv  that  the  principal  In  the  offense  burned  the  house  or  applied  the 
torch  with  his  own  hand— 39  Cal.  75. 

On  a  charge  of  procnrlng  another  to  bum  a  house  by  means  of  ker- ' 
osene  furnished  by  the  prisoner,  it  is  competent  to  prove  that  there 
were  stains  of  kerosene  on  the  shirt  of  the  accomplice  when  he  set  the 
fire— 58  Me.  238.  In  an  indictment  for  arson,  with  intent  to  defraud  an 
insurance  company,  it  is  sufficient  to  prove  a  corporation  defacto^  the 
compliance  of  the  corporation  with  the  laws  of  tne  State  need  not  be 
proved— 29  Cal.  260:  see  49  Id.  344;  41  id.  645;  28  id.  507;  11  Wheat.  392. 
The  testimony  of  the  agent  of  the  corporation  is  sufftclent  to  warrant 
the  Jury  in  finding  iXAde  facto  existence— 29  Cal.2<)0;  82  id.  165;  49 Id. 
344 ;  6  Nev.  185.  It  is  not  necessary  to  prove  that  the  policy  was  valid 
— 2J  Cal.  261.  Upon  a  separate  trial  the  attempt  of  the  other  party  to 
procure  payment  from  the  insurer  is  competent  as  acts  and  declara- 
tions of  a  coconspirator— 39  Cal.  75.    See  antCt  % S  447-455. 

Assault.— The  burden  of  proof  Is  on  the  prosecution  to  show  guilt 
beyond  a  reasonable  doubt— 1  Gray,  61;  see  3  Ired.  357.  The  prosecu- 
tion must  prove  the  time  and  place  of  the  alleged  assault— 34  Ind.  1G4; 
see  Id.  436;  8  id.  336;  32  Ala.  575;  but  If  the  proof  shows  it  in  a  differ- 
ent town,  the  variance  is  not  material— 8  Gray,  386.  The  circmn- 
stances  which  in  fact  led  to  the  assault,  are  part  of  the  res  gatx—Hd 
Ga.  723;  as  facts  tending  to  show  adultery  with  the  prisoner's  wife- 
ID  Mich.  212. 

Where  the  evidence  tended  to  show  that  defendant  was  assaulted 
by  the  party  injured  and  several  other  persons,  what  was  said  by  these 
persons  at  the  time  of  the  assault  is  a  part  of  the  ret  gestae,  and  is 
admissible— 17  Cal.  297;  but  see  3  Helsk.  420. 

Declarations  of  the  party  assaulted  made  Immediately  after  the 
encounter  are  admissible  as  part  of  the  re«  cre^/a;— 32  6a.  672;  48  id. 
607.  The  declarations  of  the  defendant  made  the  next  day  after  the 
occurrence  are  admissible  on  the  question  of  malice— 51  Ga.  429;  so  of 
his  declarations  made  a  short  time  before— 2  Ind.  438;  28  Ala.  693. 
A  letter  written  by  a  co-consplrator.  subsequent  to  the  occurrence,  is 
admissible  in  evidence  against  the  defendant— 26  Ala.  44. 

The  qnestion  of  malice  is  a  question  of  fact  for  the  Jury— 51  Ga. 
402.  Where  the  prosecuting  witness  retreated  and  was  followed  by 
the  defendant,  what  occurred  at  the  place  where  she  took  refuge  is 
admissible  on  the  question  of  intent— 27  Cal.  630.  On  a  charge  of 
assault  with  intent,  the  intent  cannot  be  implied,  but  must  be  proved 
as  a  fact— 5  Har.  (Del.)  506;  and  the  proof  must  be  as  of  the  time  of  the 
act— 1  Thomp.  &  C.  333. 

The  particular  intent  alleged  must  be  proved— 28  Ala.  693.  It  is 
sustained  by  proof  of  Intent  to  commit  any  felonious  homicide— 1 
Parker  Cr.  B.  327.  Proof  that  the  assault  was  made  willfully  and  ma- 
liciously, with  the  intent  charged,  Is  sufficient— 19  Ohio,  379;  9  Conn. 
259.  The  preconceived  intention  of  committing  the  assault  may  be 
proved  in  aggravation— 4  £ng.  42. 

Proof  of  intoxication  Is  admissible  on  the  question  of  intent— 32 
Ala.  419.  The  intent  is  a  question  of  fact  for  the  jury— 29  Mo.  419:  47 
Ga.  568.  So,  whether  an  assault  by  lying  in  waft  is  deliberate  is  a 
question  of  fact— 3  Helsk.  342.  The  party  named  In  the  indictment 
must  be  proved  to  be  the  party  assaulted— 36  Tex.  113;  4!)  Miss.  17 :  but 
a  slight  variance  in  his  name  or  designation  is  not  material- 3  Met. 
330.  It  is  not  material  where  the  names  may  be  sounded  alike— 28  Ala. 
53;  see  18  Mo.  320;  7  Blackf.  324. 

Declarations  of  the  party  assaulted  are  admissible  as  tending  to 
point  out  the  Individual  who  committed  the  assault— 3  Ircd.  504.  Proof 
of  the  commission  of  an  assault  on  one  will  not  sustain  a  charge  of  an 
assault  on  two— 8  Iowa,  203.    On  a  charge  of  an  assault  with  a  danger- 
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ous  weapon,  the  prosecntlon  need  not  prove  with  what  weapou  the 
assaiQt  was  made— 5  Parker  Cr.  R.  39:  UN.  H.  271 ;  and  where  several 
weapons  are  charged,  it  l3  immaterial  whether  he  used  one  or  all  of 
them— 1  Iowa,  392.  Wlietber  a  weapon  is  dangerous  is  a  question  of 
law;  but  where  the  question  is,  whether  an  assault  with  the  weapon, 
from  the  manner  of  its  use,  or  the  part  of  the  body  attempted  to  be 
struck,  endangers  life  or  not,  is  a  questlonforthe  jury— 2Ciirt.  241. 
Where  an  assault  was  made  with  a  pistol  beyond  striking  distance,  it 
must  be  shown  that  the  pistol  was  loaded— 6  jNev.  113. 

Proof  of  attempt  or  offer  to  strike  will  not  sustain  a  charge  of  as- 
sault by  striking— 35  Ala.  363.  Where  the  circumstances  show  an 
abandoned  and  malignant  heart,  an  assault  with  a  deadly  \ireapon, 
with  intent  to  inflict  bodily  injury,  has  been  proved— 18  Cal.  636. 

To  sustain  a  conviction  for  an  assault  with  intent  tokill,tIie  proof 
must  be  such  that  if  death  had  ensued  it  would  have  been  murder— 
4G  Ga.  169;  61  id.  402;  id.  429;  62  id.  88;  22  Gratt.  924;  37  Me.  463;  3  Eng. 
451:  5  id.  318;  seo  2  Minn.  123;  18  Ala.  632;  but  the  jury  must  be  satis- 
fied beyond  a  reasonable  doubt— 28  Ala.  693 ;  68  N.  Y.  354 :  46  Ala.  C6. 
Evidence  of  experts  on  the  trial  .as  to  the  location,  character,  and 

Erobable  consequences  of  the  wound,  is  admissible  as  bearing  on  the 
itent— 1  Thomp.  &  C.  333;  19  N.  Y.  41. 

Assault  to  murder.- On  a  trial  for  an  assault  with  intent  to  commit 
murder,  evidence  of  a  conversation  between  the  parties  immediately 
after  the  assault,  which  is,  perhaps,  a  portion  of  the  res  gestx,  is  ad- 
missible—49  Cal.  391 ;  but  if  it  is  ruled  out  by  the  court,  judgment  will 
not  be  disturbed,  if  the  bill  of  exceptions  fails  to  show  a  conflict  of 
evidence— 49  Cal.  391.  It  is  not  competent  for  the  defendant  to  prove 
his  general  good  character— 8  Fla.  56 ;  10  B.  Mon.  225.  An  assault  with 
intent  to  murder  cannot  be  excused  on  the  ground  that  it  was  In  de- 
fense of  property— 3  Ired.  186;  I  Mont.  41.  Mere  threats  made  will 
not  excuse  a  deadly  assault,  when  the  party  assailed  had  made  no 
attempt  of  a  hostile  or  equivocal  character— 45  N.  Y.  260.  Where  tho 
defendant  was  the  aggressor,  ho  caunot-mitigato  the  offense  by  prov- 
ing that  it  was  committed  under  tho  influence  of  sudden  passion — }1 
Tex.  494;  nor  that  his  adversary  had  armed  himself  for  a  voluntary 
fight— 36  id.  42. 

Bribery.— Where  the  statute  requires  corroborating  testimony,  the 
corroborating  evidence  must  go  directly  to  the  fact  of  the  bribe— 
3  Bush,  469. 

Burglary.— To  sustain  an  indictment  for  burglary  of  a  dwelling- 
house,  it  must  be  proved  that  some  one  lived  in  the  house— 48  Ala.  273. 
The  tenure  by  which  the  occupier  holds  the  premises,  is  immaterial— 
49  Ala.  344.  Where  it  was  proved  that  the  occupier  had  deserted  his 
family  two  weeks  before,  ft  is  no  variance- 110  Mass.  603.  It  is  not  a 
presumption  of  law  that  a  felonious  breaking  into  a  dwelling-house 
was  committed  in  the  night  rather  than  in  tho  day-time- 4  Jones  (N. 
C.)  349.  The  question  as  to  the  time  of  breaking  and  entering,  is  one 
of  fact,  for  the  jury— 35  Conn.  615.  The  prosecution  may  prove  the 
offense  committed  at  a  time  and  place  admitted  to  bo  other  than  and 
distinct  from  those  mentioned  or  intended  to  bo  charged  in  the  indict- 
ment—48  Cal.  651.  It  is  not  material  to  prove  whether  or  not  there 
was  sufficient  light  to  distinguish  a  man's  face— 5  How.  (Miss.)  20. 

Identification  of  a  person  by  his  voice,  may  be  sufBcient— 105  Mass. 
62.  It  need  not  be  proved  that  goods  were  actually  stolen,  it  is  suf- 
ficient to  prove  the  intent— 5  Bush,  376:  and  if  larceny  is  proved,  it  is 
sufficient  evidence  of  tho  intent— 12  N.  H.  42;  4  Parker  Cr.  R.  153:  but 
there  must  be  some  fact  or  circumstance,  act,  or  declaration  of  defend- 
ant in  addition  to  mere  breaking  and  entering,  from  which  the  jiury 
can  find  the  intent— 4  Parker  Cr.  K.  153;  and  proof  of  intent  to  steal  is 
not  sufficient— 11  N.  H.  269. 
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Other  criminal  acts  than  those  charged,  may  be  proyed  aoalnst  the 
defendant,  to  show  guilty  knowledge,  establish  identity,  make  out  the 
res  gestx,  or  complete  the  chain  of  circnmstantial  eYidence>-42  Ala. 
6o2 ;  but  evidence  of  other  distinct  burglaries  Is  prima  facie  Irrelevant 
—42  Ala.  632;  l'^  Mich.  807.  So,  evidence  tending  to  snow  that  goods 
were  found  In  the  prisoner's  possession  stolenf  r  om  another  person,  pre- 
vious to  the  transaction  in  question,  is  improper— 6  Parker  Cr.  B.  671. 
So,  evidence  to  prove  that  the  ward  of  a  key  found  in  defendant's 

{)osses5ion  was  made  and  fitted  by  him  to  open  another  building,  is 
mproper— 2  Gush.  690. 

Barglarions  tools  found  in  the  possession  of  the  defendant  soon 
after  the  commission  of  the  offense  may  be  offered  in  evidence  when 
they  constitute  a  link  in  the  chain  of  circnmstances'tendlngto  connect 
him  with  the  crime— 29  Cal.  659:  see  49  Mo.  673;  but  it  must  first  be 
shown  that  the  burglary  was  in  fact  committed— 20  Gal.  C60. 

Proof  of  breaking  and  .entering  a  shop  is  sufficient  to  convict 
under  the  charge  of  breaking  and  entering  a  store— 5  La.  An.  340:  see 
14  Gray,  103;  and  proof  of  a  constructive  breaking  is  sufficient —18 
Ohio,  308;  but  proof  of  breaking  out.  of  a  house  will  not  sustain  a 
charge  of  breaking,  entering,  and  stealing— 70  N.  G.  239.  Proof  of 
entry  in  a  different  room,  or  at  a  different  time  from  that  alleged,  is 
insufficient— 43  Gal.  651.  Proof  of  an  entrance  obtained  by  stratagem, 
or  such  an  entrance  as  would  be  a  mere  trespass,  is  not  sufficient— 25 
Me.  600.    See  an^e,  §  469. 

The  breaking  and  entering  may  be  shown  by  facts  and  circum- 
stances—49  Cal.  581 :  and  the  Intent  may  be  proved  by  circumstances 
tending  to  show  a  felony  committed  in  a  store  adjoining— 2  Parker  Gr. 
R.  683.  It  must  be  proved  that  the  doors  were  shut- Goxe,  (N.  J.)  439. 
The  wife  of  the  complaining  witness  is  competent  to  prove  that  the 
door  was  latched— 3  Parker  Gr.  R.  552.  Where  it  was  proved  that  the 
door  had  been  forced  open,  the  jury  might  infer  that  it  had  previously 
been  shut— Thach.  C.  C.  1. 

The  testimony  of  a  woman  sleeping  in  the  building  that  she  be- 
lieved the  entry  was  made  for  the  purpose  of  sexual  commerce  with 
her,  if  admissible,  could  not  conclusively  establish  the  intent  of  de- 
fendant—53  Gal.  415.  On  an  allegation  of  attempt  to  commit  rape,  the 
effects  of  the  alleged  violence  on  the  person  of  the  female  may  be 
proved -10  Gush.  62.  Evidence  upon  the  question  of  guilty  or  not 
guilty  of  a  burglary  charged  is  competent  to  prove  an  attempt  to  com- 
mit it-56  Barb.  126. 

Challenge  to  fight.— The  note  or  letter  sent,  and  parole  testimony 
in  explanation,  are  admissible  In  evidence— 2  Leach,  767.  That  there 
has  been  a  challenge  is  a  question  for  the  Jury— 6  Marsh.  J.  J.  119:  2 
Nott  &  McC.  181 ;  1  McMuli.  126:  4 Mo.  375.  Goncert  being  proved,  the 
admissions  of  the  secondare  evidence  against  the  principal— 2  McGord, 
334. 

Embezzlement— The  employer  is  a  competent  witness  to  show 
that  he  did  not  authorize  his  servant  or  agent  to  do  the  acts  com- 
plained of,  and  that  accused  has  not  accounted  to  him  for  the  prop- 
erty—4  Parker  Cr.  R.  662.  The  indictment  is  supported  by  proof  that 
the  property  embezzled  was  delivered  to  some  one  acting  for  the 
defendant— 38  Me.  81.  A  person  cannot  be  convicted  npon,proof  that 
ho  received  money  to  pay  a  note  and  did  not  pay  the  same,  unless  16 
Is  further  proved  that  he  received  the  money  as  agent,  and  failed  to 
pay  the  same  in  consequence  of  some  fraudulent  use  or  conversion  of 
the  money— 9  R.  1. 1 12.  Where  the  agent  of  an  express  company  stated 
that  the  money  was  stolen  from  him  on  the  way.  in  the  absence  of 
any  retisonable  account  of  the  occurrence,  he  may  be  convicted— 32 
Tex.  763.  On  the  embezzlement  of  a  mortgage,  it  must  be  proved  that 
defendant  feloniously  and  fraudulently  converted  it  to  his  own  use, 
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and  that  It  belonged  to  the  complaiiiaat-5  Allen,  602;  see  11  Blatcbf. 
374.  On  a  trial  for  embezzling  unltecl  States  bonds,  it  is  not  necessary 
to  show  that  the  several  bonds  were  misappropriated  by  separate  acts, 
or  at  different  times,  to  Justify  a  conviction  on  each  of  the  counts  in 
which  the  bonds  are  separately  described^lOO  Mass.  1.  Evidence  of 
other  acts  of  embezzlement  than  that  charged  in  the  indictment  Is 
admissibleonthequestionof  guUtyincent— I  AIlen,575;  10  Gray,  173. 
A  copy  of  an  agreement  made  uetween  the  defendant  and  tlie  prose- 
cator  is  not  admissible  without  first  accounting  for  the  original— 4J 
Cal.  654. 

G-ambling.— The  proof  of  gambling  is  necessarily  inferential,  as 
from  possession  and  use  of  implements  for  gambling— 43  Mo.  470;  33 
Tex.  49;  from  the  use  of  which  the  scienter  may  be  inferred— 3  Dana, 
418.  Ownership  may  be  proved  by  admissions,  or  by  acts  of  authority, 
or  by  record— R.  M.  Charl.  9.  It  cannot  be  shown  by  reputation— 7 
Iowa,  411;  but  it  may  be  inferred  from  circumstances— 46  Iowa,  662; 
24  Tex.  557.  A  partner  in  the  game  is  an  accomplice  requiring  Ills  evi- 
dence to  be  corroborated—^  Ala.  428. 

Homicide,  burden  of  proof.— The  prosecution  are  only  bound  to 
introduce  such  evidence  as  they  think  proper— 9  Ired.  S42.  A  homicide 
may  be  proved  to  have  been  committed  at  any  time  previous  to  find- 
ing the  indictment— 18  Tex.  343;  and  a  variance  as  to  the  time  of  the 
death  is  immaterial— 1  Jones.  (N.  C. )  267.  It  is  too  late  after  verdict  to 
object  that  the  death  was  not  proved  to  have  resulted  within  a  year 
and  a  day  after  the  fatal  inlury— 54  Barb.  367;  2  Keyes,  684.  If  tho  * 
true  name  of  the  defendant  is  proved  on  tho  trial,  or  if  the  deceased 
was  called  among  his  acquaintances  by  the  name  charged,  a  variance 
is  immaterial— 6  Parker  Gr.  £1.  15:  but  if  there  is  a  varianco  between 
the  name  alleged  and  that  proved,  the  variance  is  fatal— 4  Cold.  13S; 
but  if  the  variance  is  between  initials  and  the  full  christian  name,  it  is 
immaterial— 11  Oa.  615.  So  where  deceased  was  equallv  well  known 
by  both  names  there  was  no  misnomer— 6  Parker  Cr.  B.  1A5.  Tho  cor- 
rect statement  of  the  name  of  deceased  is  a  question  for  the  jury— 13 
Miss.  331 ;  7  Ired  27 ;  contra,  6  Parker  Cr.  B.  155. 

Premeditation  must  be  proved  by  the  prosecution— 3  Kans.  450:  24 
Wend.  620 ;  and  it  may  bepro ved  by  circumstances— Wright,  20.  That 
lying  in  wait  constitutes  deliberation  and  premeditation  is  a  question 
of  fact— 3  Helsk.  342.  Premeditation  may  be  shown  by  proof  of  purpose 
to  commit  robbery— 118  Mass.  36.  It  is  erroneous  to  charge  that  the 
homicide  being  proved,  the  law  implies  that  the  Idlling  was  willful,  de- 
liberate, and  premeditated— 45  Cal.  289.  The  question  of  cooling  timo 
is  for  the  court-69  N.  C.  267. 

Corpus  delicti.— The  prosecution  must  prove  the  corpus  delicti  be- 
yond a  reasonable  doubt— 42  N.  Y.  1;  46  Barb.  625.  There  must  be 
direct  proof  of  death,  or  tho  criminal  agency  of  another  as  the  means 
—49  N.  Y.  137:  18  id.  179.  In  general,  there  can  be  no  conviction  for 
murder  until  the  body  of  deceased  has  been  found— 3  Parker  Cr.  R. 
l!)9.  Where  the  discovery  of  the  body  is  impossible,  the  fact  of  death 
may  be  proved  by  circumstances— 1  Cliff.  5;  7  Ind.  326;  7  Jones  (N.  C.) 
446.  Where  the  body  has  been  consumed  bv  fire,  or  boiled  in  potash, 
or  dissolved  by  acids,  rendering  it  impossiolo  that  it  should  ever  be 
produced,  the  corpus  cMicti  may  be  proved  circumstantially  or  infer- 
entially— 55  Cal.  230.  A  witness  who  had  found  the  discolored  and 
mutilated  body  of  a  person  whom  he  had  never  seen,  may  testify  that 
the  face  resembles  the  photograph  of  tho  man  alleged  to  have  been 
kiUed— 76Pa.St,340. 

On  a  trial  for  marder,  photographs  of  alleged  accomplices,  taken 
after  their  death  by  drowning,  may  be  shown  to  witnesses  in  corrobor- 
ation of  other  evidence  identifying  their  bodies— 45  N.  Y.  213.  It  is 
competent  for  the  prosecution  to  show  that  a  skeleton  is  that  of  the 
murdered  man— 48  tnd.  109;  so,  of  the  clothing,  equipments,  or  skuli 
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of  the  victim~6  Parker  Cr.  B.  155;  but  see  24  Iowa,  570.  Ordinarily, 
the  question  of  identity  is  one  of  fact— 3  Parker  Cr.  R.  199.  There 
need  oe  no  more  direct  or  positive  proof  to  identify  the  body  of  de- 
ceased thtui  is  required  to  prove  the  murder  or  identify  the  murderer 
—35  Tex.  97. 

Means  and  instruments.— The  evidence  need  not  show  that  the  act 
was  committed  by  the  particular  weapon  alleged— 32  Me.  369:  5 
Smcdes  A  M.  610;  14  Blch.  215;  7  Yerg.  513;  3  HiU.  433;  1  Dutch.  566;  2 
id.  463;  but  where  a  particular  weapon  is  alleged,  it  is  not  competent 
to  prove  it  was  done  with  a  totally  different  weapon— 6  Cold.  5.  If  the 
indictment  charged  a  killing  by  shooting,  the  prosecution  is  bound  to 
prove  it,  but  it  does  not  matter  which  of  the  bullets  or  which  of  the 
wounds  caused  the  death— 55  Barb.  651 ;  42  N.  T.  270.  On  an  allegation 
of  poisoning,  proof  of  obtaining  the  poison,  and  placing  it  in  the  food 
of  deceased,  is  sufBlcient-^  Parker  Cr.  R.  371;  34  rf.  Y.  223;  see  3  Heisk. 
14.  On  a  charge  of  shooting,  evidence  of  death  caused  by  beating  on 
the  head  with  a  gun  is  inadmissible— 43  HI.  226.  On  a  charge  of  death 
by  beating  and  striking,  proof  of  death  from  injm*ies  by  falling  is  in- 
suflacient— 4  Parker  Cr.  JR.  514.  "Whether  any,  or  what  weapon  was 
used,  is  a  question  for  the  jury— 4  Parker  Cr.  B.  619;  but  the  question 
whether  or  not  the  instrument  was  deadly,  is  a  question  for  the  court 
—4  Fa.  St.  264.  The  opinion  of  experts  as  to  the  instrument  used,  and 
the  nature  and  consequences  of  tlio  wound,  is  admissible— 23  Iowa, 
270;  34  id.  131 ;  or,  to  provo  which  of  the  wounds  caused  the  death— 56 
N.  Y.  042;  but  not  as  to  the  probable  position  of  the  deceased  when 
*  the  wounds  were  inflicted— 6  « .  Y.  Trans.  App.  19. 

Res  gestae.— Everything  which  happened  In  the  Immediate  presence 
and  hearing  of  the  defendant,  at  the  tiuio  of  the  homicide,  is  admissi- 
ble as  tending  to  show  motive— 36  N.  Y.  1 13 ;  as,  acts  of  the  prisoner  on 
the  day  of  the  homicide— 23  Ala.  44;  see  k6  id.  31.  Acts  and  words,  to 
be  part  of  the  res  gestso,  must  be  contemporaneous,  or  so  nearly  so,  as 
to  have  a  bearing  in  illustrating  the  character  of  the  offense— 17  Cal. 
70.  What  was  said  by  deceaseil  to  others  when  possessing  himself  of 
a  deadly  weapon  found  near  his  body  after  the  conflict,  though  de- 
fendant was  not  present,  is  part  of  the  resaestx—lH  Cal.  476.  Owner- 
ship of  property  IS  part  of  the  res  gestso,  when  the  homicide  occurred 
in  defense  of  its  possession— 15  Cal.  350:  but  deeds,  or  other  evi- 
dence of  title  to  land,  about  the  possession  of  which  the  homicide 
occurred,  are  not  evidence— 10  Cal.  83;  but  see  15  id.  350.  So,  where 
two  persons  are  murdered  at  the  same  time  and  place,  what  occurred 
at  the  murder  of  one,  is  admissible  on  a  trial  for  the  murder  of  the 
other— 76  Pa.  St.  319;  see  117  Mass.  122;  8  Eng.  236;  1  Bob.  Va.  735. 

On  a  trial  for  murder,  evidence  that  the  wife  of  the  prisoner  had 
been  in  the  habit  of  adultery  with  the  deceased  is  not  admissible— 8 
Ired.  330.  Evidence  of  acts,  and  exclamation  of  the  wife  of  prisoner 
at  the  time  of  the  killing,  and  in  his  presence  or  hearing,  is  admissible 
-45  Cal.  143. 

Ftoof  of  intent.— Intent  to  kill  will  be  presumed  when  a  person 
voluntarily  does  an  act  which  has  a  direct  tendency  to  destroy  life— 9 
Met.  93;  0  Humph.  057;  Wright,  20:  6  Cash.  295;  2  Oratt.  694;  17  Ala. 
587;  seel  Ired.  334.  It  will  be  implied  from  the  use  of  a  dangerous 
weapon— 12 Fla.  117;  1  Duval.  224;  7  Iowa,  287;  contra^  3  Dev.  485;  31 
Pa.  St.  198;  6  Eng.  455:  3  Oreg.  61 ;  44  Miss.  731.  So,  shooting  one  per- 
son with  intent  to  kill  another,  is  sufficient  showing  of  intent— 38  Cal. 
141. 

The  drtmkenness  of  accused  at  the  time  of  the  act  may  be  proved 
on  the  question  of  guilty  intent— 34  Cal.  2 1 1 :  43  id.  344.  It  may  be  con- 
sidered with  the  other  facts,  to  enable  the  Jury  to  determine  whether 
the  killing  was  done  deliberately  and  premeuitatedly— 21  CaL  644:  27 
id. S07;  llHumph.  154;  1  Spear, 884;  4 Humph.  136;  9  id. 663;  8  id. 671; 
or  to  prove  the  prisoner  was  not  capable  of  deliberation— 40  Conn.  136; 
86641  id.  684. 
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Character  of  defendant.— On  a  trial  for  murder,  the  character  of 
the  defendant  for  peace  and  quiet  is  involved  in  the  issue  of  not 
guilty— 28  Cal.  395;  overruling  5  Cal.  127;  7  id.  120:  17 id.  316;  33Ala.3S0; 
out  proof  of  the  general  character  of  defendant  is  confined  to  the  trait 
involved  In  the  offense  charged— 43  Cal.  139;  8  Sm^des  &  M.  401;  8 
Blackf .  290.  So,  his  character  for  chastity  is  not  in  issue— 43  Cal.  139. 

Character  of  deceased.— It  is  not  competent  to  show  that  deceased 
was  a  quarrelsome  and  dangerous  man  unless  there  Is  evidence  raising 
a  douhtwhether  defendant  acted  in  self-defense— 10  Cal.  309;  41  id.  6i(l; 
2  Kan.  419.  It  is  not  a  material  question  whether  deceased  was  iu 
fact  a  man  of  dangerous  character;  it  is  his  reputation  as  such  that 
constitutes  the  legitimate  subject  of  inquiry— 89  Cal.  704.  It  is  admis- 
sible only  when  it  tends  in  some  way  to  show  the  prisoner  had  some 
grounds,  as  a  reasonable  man,  to  fear  that  he  was  himself  about  to 
receive  some  bodily  harm,  and  that  ho  acted  under  the  influence  of 
fear— 41  Cal.  640;  10  id.  310.  Where  the  defense  introduces  testimony 
as  to  the  character  of  deceased,  the  prosecution  has  a  right  to  intro- 
duce testimony  on  the  same  point— 3  Pac.  C.  L.  J.  882. 

Threats  as  evidence.— Threats  made  by  defendant  are  admissible 
for  the  purpose  of  showing  malice— 37  Cal.  676.  Evidence  that  the 
prisoner  made  threats  without  naming  against  whom,  but  that  in  the 
opinion  of  the  witness,  defendant  was  meant,  is  not  competent  evi- 
dence—9  Bush,  224.  Threats  by  defendant  against  one,  other  than  the 
deceased,  cannot  be  shown  to  havo  been  made  Immediately  prior  to 
the  homicide,  nor  will  quarrels  be  permitted  to  bo  proved— 28  Cal.  465; 
37  id.  637.  Threats  by  deceased  are  admissible  to  show  that  the  cir- 
cumstances were  such  as  to  excite  the  reasonable  fears  of  defendant 
—37  Cal.  676.  It  is  proper  to  show  that  threats  were  communicated  to 
defendant  which  were  made  by  deceased— 17  Cal.  316.  Threats  com- 
municated to  defendant  are  not  necessarily  admissible  without  regard 
to  the  evidence,  or  facts  relating  to  the  homicide— 53  Cal.  602.  They 
are  admissible,  although  unknown  to  the  defendant,  as  facts  tending 
to  illustrate  the  question  as  to  which  was  the  first  assailant— 37  Cal. 
676;  bat  evidence  of  violent  acts  of  the  deceased,  not  performed  in 
the  presence  of  the  defendant,  is  not  admissible— 28  Caf.  465. 

Upon  the  question,  who  commenced  the  affray,  evidence  is  ad- 
missible to  show  that  the  deceased  attempted  to  fulfill  his  threat 
—55  Cal.  264;  see  15  id.  476;  37  id.  676.  Guilty  knowledge  on  the 
part  of  the  prisoner  that  deceased  was  unarmed,  cannot  be  assumed 
to  exist,  but  must  aflBrmatively  be  shown— 51  Cal.  498.  Where  threats 
by  deceased,  mado  to  a  third  person,  were  admitted  in  evidence,  and 
defendant  had  the  benefit  of  ail  the  conversation  tending  to  show 
hostility,  it  was  not  error  to  exclude  evidence  of  what  deceased  said 
concerning  defendant,  or  tending  to  show  malice  toward  him— 6  Pac. 
C.  L.  J.  5'J4.  If  a  witness  for  the  defense  testified  that  before  tlie 
killing,  deceased  asked  him  to  go  with  him  and  help  him  tear  dovim 
defendant's  fence  on  a  certain  night,  and  mado  threats  against  the 
defendant,  it  is  not  error  for  the  court  to  refuse  to  allow  the  witness 
to  stuio  wliether  the  fence  was  torn  down  that  night— 47  Cal.  95.  If 
threats  by  deceased  are  introduced  by  defendant,  the  prosecution  may 
rebut  tho  evidence,  but  it  cannot,  in  the  first  instance,  introduce 
declarations  of  deceased  of  peaceable  intentions— 6  Pac.  C.  L.  J.  917. 

Dying  declarations.— Dying  declarations,  when  made  by  the  de- 
ceased, aro  evidence  on  tho  trial— 10  Cal.  82;  see  17  id.  76;  24  id.  17:  Id. 
640;  18 id.  16(i;  21  id.  368;  35  id.  49;  2  Leach, 267;  id.  566.  Evidence  of 
the  dying  declarations  of  a  deceased  person  are  admissible  on  a  trial 
formurder- lOCal.  32;  upon  the  ground  of  necessity— 10  id.  82.  Before 
admiiting  such  declarations  iu  evidence,  it  must  be  conclusively  shown 
that  declarant  was  at  the  point  of  death,  and  that  he  was  conscious 
thereof-24  id.  17;  18  id.  166:  17  id.  76.  Where  there  is  a  clear  indica- 
tion that  deceased  at  the  time  had  not  abandoned  all  hope  of  recov- 
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ery,  the  declaratiou  4s  not  admissible— 55  Cal.  72:  24  id.  17.  They  are 
not  admissible  imless  declarant  believes  himself  in  such  extremity 
that  every  hope  of  this  world  is  gone,  and  dissolution  is  actually  Im- 
pending—4!)  Cal.  652;  55  id.  72;  24  id.  17;  2  Leach,  563;  and  the  existence 
of  such  belief  may  be  shown  from  circumstances— 24  id.  17.  Dying 
declarations  cannot  be  excluded  for  the  reason  that  deceased  ref usea 
to  answer  further,  saying  he  was  a  "  dying  man  "—51  Cal.  697.  Admit* 
ting  a  portion  of  a  dying  declaration  does  not  prejudice  defendant 
when  his  witnesses  substantially  testify  to  all  the  particular  details  of 
such  fact— 53  Cal.  577. 

Incest.— The  admissions  of  defendant  are  sufQcient  proof  of  rela- 
tionship—1  1  Ala.  289 ;  1  Parker  Cr.  R.  344.  Belationship  may  be  proved 
by  reputation— 54  Mo.  142.  So,  it  may  be  proved  by  acts  and  declara- 
tions—34  Iowa,  547.  Evidence  is  admissible  of  previous  acts  as  tend- 
ing to  show  the  probablo  commission  of  the  act  charged— 5  Mich.  305: 
but  if  a  certain  day  is  alleged,  tho  prosecution  cauiiot  show  tho  sexmii 
intercourse  at  a  subsequent  time— 12  Ind.  18.  Something  more  must 
bo  shown  than  an  attempt  to  contract  an  incestuous  marriage— 14  Cal. 
159.    See  an^e,  §  285. 

Larceny,  what  mast  be  shown.— It  must  be  first  shown  that  a  lar- 
ceny had  been  committed— 1  Kich.  (N.  S.)  14.  The  place  of  the  com- 
mission of  tho  offense  is  not  material,  if  the  county  is  alleged— 101 
Mass.  207.  So  a  variance  between  the  indictment  and  the  proof  as  to 
the  exact  locality  is  not  material— 3  Denio,  121 ;  as  a  shop  for  a  store— 
14  Gray,  376;  see  15  id.  197;  but  an  indictment  for  larceny  from  a 
houso  is  not  sustained  by  proof  of  stealing  from  a  tent— 41  Tex.  43;  nor 
by  proof  of  stealing  goods  ontside  a  store  door— 41  id.  120.  So  the  de- 
scription of  tho  termini  between  which  letters  are  sent  by  post  is  ma- 
terial—1  Curt.  364.  A  taking  as  well  as  a  carrying  away  must  bo  shown 
—Addis.  232.  Tho  stealing  and  carrying  away  may  bo  proveil  by  evi- 
dence that  defendant  rode,  drove,  or  Ted  tho  horse  away— 2  111.  304. 
And  it  is  competent  to  prove  that  the  goods  were  stolen  in  another 
State— 18  Ala.  727.  So  in  stealing  from  the  mall,  tho  Jury  must  be  sat- 
isfied not  only  that  the  mail  had  been  violated,  but  that  the  letters 
and  packages  had  been  in  and  were  taken  from  the  mail— 1  Bald.  51. 
Tho  offense  is  proved,  although  only  to  a  single  article  out  of  several 
—3  Hill,  VJ4.  So  if  more  than  was  alleged  is  proved  to  have  been  taken, 
tho  variance  is  immaterial— 14  Ind.  827;  2  Ya.  Cas.  4;  sees  Ala.  501. 

Evidence  of  prior  conviction.— The  averment  of  a  prior  conviction 
must  be  proved  by  the  record— 2  Gray,  602;  sec  65  Barb.  342;  55  N.  Y. 
612;  sustained  by  proof  of  identity  of  tho  party  on  trial  with  the  one 
hi  tho  former  procedurc—26  Ga.  614;  14  Serg.  &  R.  61);  47  Md.  497.  It 
is  admissible  to  i)ut  the  prior  conviction  before  the  jury  as  part  of  the 
evidence  in  chief- 65  Barb.  342;  55  N.  Y.  512;  36  Tex.  6. 

Description  of  property.- To  lustify  a  verdict  of  guilty  of  larceny  it 
Is  not  necessary  toprovothat  the  money  taken  answers  the  descrip- 
tion contained  in  tho  information— 6  Pac.  C.  L.  J.  453.  Tho  denomina- 
tion and  nature  of  the  coin  need  not  be  proved,  nor  tho  date  of  bank- 
notes, tho  bank  which  issued  them,  or  tho  person  to  whom  they  were 
payable— 10  Ga.  511.  A  slight  variance  in  the  description  of  tho  prop- 
erty will  not  be  regarded— 23  Ind.  21;  as  proof  of  the  theft  of  a  mare 
or  gelding  on  indictment  for  stealing  a  horse— 2  111.  304;  34  Mo.  67;  or 
a  lamb  for  a  sheep— 2  Har.  (Del.)  561 ;  or  a  shoat  for  a  hog— 7  Ired.  210; 
or  plated-ware  for  sliver-wai-e- 22  Ohio  St.  203 ;  13  Vt.  671 :  70  N.  C.  78. 

When  an  animal  stolen  is  described  by  color  and  sex,  the  descrip- 
tion must  be  supported  by  proof— 30  Me.  29;  but  sorrel  may  be  proved 
when  the  description  was  a  bay— 3  Heisk.  452.  An  indictment  for 
stealing  an  animal  is  not  supported  by  proof  that  it  was  dead— 8  Gray, 
497 ;  nor  will  proof  of  orders  support  a  charge  for  Stealing  bank-bills— 
10  Ohio,  510;  or  proof  of  a  plowsliare  on  a  charge  of  stealing  a  plow 

Fex.  Code.— 38. 
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—15  Bich.  316;  or  the  ran  of  a  plow  on  a  charge  of  stealing  a  plo^r 
— 3Brev.5;  or  a  blanket  made  of  cotton  and  woolen  on  a  charge  of 
stealing  a  woolen  sheet— 1  Denio,  80;  or  two  pairs  of  boots  unmatched 
on  a  charge  of  stealing  "  one  pair  of  boots^'— 3  Har.  (Del.)  559.  To 
support  a  charge  of  stealing  two  barrels  of  turpentine,  it  most  be 
proved  that  it  was  in  barrels  when  stolen— 1 1  Ired.  70. 

Ownership.— When  ownership  is  laid  in  a  married  woman.  It  mnst 
be  proved  as  laid— 17  Gratt.  663;  id.  665;  see  44  Ind.  46.9;  17  Tex.  521 :  15 
Kich.  39.  A  variance  in  the  name  of  the  owner  is  immaterial— 22  Me. 
171;  48  Ala.  165;  but  see  1  Bush,  11.  It  is  a  question  for  the  jury— 7 
Ired.  210.  Where  property  was  alleged  to  be  stolen  from  a  corpora- 
tion, it  is  sufiftcient  to  prove  that  it  is  a  corporation  de  facto— id  Cal. 
342;  28Iud.  321. 

The  fact  of  ownership  may  be  proved  by  others  than  the  owner— 
4  Yerg.  145.  A  written  receipt  for  the  purchase-money  of  goods  is 
evidence  to  show  title— 40  Ala.  372.  The  testimony  of  a  consignee  is 
sufficient  evidence  that  the  property  is  in  him— 104  Mass.  552.  The 
goods  may  be  proved  to  be  the  absolute  or  special  property  of  him 
who  is  charged  to  be  the  owner— 19  Me.  225.  So,  If  he  had  possession 
as  agent  or  bailee,  the  defendant  may  be  convicted— 40  Ala.  54;  see  10 
Terg.  549.  So,  proof  of  rightful  possession  will  sustain  an  allegation 
•of  ownership— 1  Ga.  663:  so,  as  to  the  possession  of  a  house— 25 Id.  52; 
but,  where  property  had  never  been  in  the  possession  of  the  agent,  it 
is  a  fatal  variance— 35  Tex.  15.  Proof  that  property  was  held  in  trust 
will  support  an  allegation  of  ownership— 21  Me.  14 ;  1  Parker  Cr.  B.  329; 
€3  Me.  m. 

An  indictment  alleging  property  in  a  single  person  is  not  sustained 
by  evidence  of  property  in  several  as  partners— 1  Mass.  476;  3  Blackf . 
226;  14  N.  H.  364:  10  Rich.  169;  3  Rich.  N.  S.  230:  41  Ala.  416;  74  N.  C. 
272;  but  see  5  Allen,  517 ;  and  so,  where  title  is  alleged  in  two,  and  the 
proof  is  that  it  belonged  only  to  one— 35  Tex.  691.  The  fact  that  the 
money  stolen  was  in  the  possession  of  a  third  party,  is  sufficient  proof 
of  ownership— 6  Pac.  C.  L.  J.  453.  Where  a  witness  proved  the  owner- 
ship of  the  norse,  and  that  it  was  taken  from  his  possession,  and  an- 
other witness  proved  that  the  thief  had  sold  the  horse  to  him,  it  is  suf- 
ficient evidence  to  support  a  conviction— 6  Pac.  G.  L.  J.  669. 

Value.- The  genuineness  of  a  b£mk-note  must  be  proved— 3  Har. 
(Del.)  563;  4  Rich.  356;  4  Denio.  364;  2  Keyes,  145.  It  may  be  proved 
by  the  person  from  whom  stolen— 31  Ala.  329;  8  Gray,  492;  67  Barb. 
327.  Evidence  that  defendant  passed  it  as  genuine  is  sufficient  proof 
of  genuineness  and  value— 2  Va.  Cas.  125;  6  marker  Cr.  B.  256.  Parole 
evidence  of  the  contents  of  the  bills  is  admissible— 18  Johns.  90.  The 
witness  may  refresh  his  recollection  of  the  value  of  the  goods  from  a 
schedule  made  by  his  clerk  in  his  presence— 37  Me.  246.  Where  pun- 
ishment does  not  depend  on  value,  proof  of  value  is  not  essential— 12 
Allen,  183.  Evidence  that  the  witness  went  one  hundred  miles  to 
hunt  the  stolen  horse,  would  tend  to  prove  that  he  was  of  some  value 
—8  Eng.  66. 

Identity.— The  Identity  of  the  goods  stolen  must  be  proved— 43  Cal. 
G38;  see  19 id.  603.  In  larceny  of  coin,  the  jury  must  determine  whether 
the  coin  proved  is  of  the  same  kind  as  that  stolen— 23  Cal.  150.  Iden- 
tity and  ownership  of  stolen  property,  how  established  by  proof— 48 
Cal.  639. 

Guilty  knowledge.— The  guilty  knowledge  and  intent  of  the  de- 
fendant must  be  proved— 47  Cal.  103;  32  Mo.  571.  So,  in  the  case  of 
hiring  a  horse  promising  to  return  it  by  evening— 18  Cal.  337;  23  id. 
280.  So,  where  defendant  was  with  one  who  stole,  and  saw  him  steal 
without  interference  on  his  part— 27  Cal.  48».  Evidence  that  other 
stolen  property  was  found  in  defendant's  po-ssession,  is  admissible  to 
show  guilty  knowledge— 15  Mo.  168.   The  defense  cannot  prove  that  he 
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is  a  minor,  for  the  purpose  of  showing  that  he  was  acting  nnder  tta 
control  of  his  mother— 29  GaL  414. 

Res  gestas.— It  is  competent  for  the  defendant  to  show  that  he  was 
acting  under  a  mistake,  and  whether  real  or  feigned  is  a  question  for 
the  jury— 34  Ga.  208;  as  evidence  is  admissible  to  explain  his  conduct 
and  Intention— >55  Mo.  83 ;  16  Gal.  369.  It  is  competent  for  defendant  to 
prove  what  he  said  in  reply-  to  the  charge  when  arrested— 63  N.  G.  520. 
So  his  declaration  as  to  nis  inTCntion  made  at  the  time  of  taking  the 
property,  is  part  of  the  res  gest3B—4l  Tex.  205 ;  7  Eng.  782.  The  Jury  are 
the  Judges  as  to  the  title  of  the  property,  the  taking  and  carrying 
away,  and  the  intent— 14  Cal.  438. 

The  corpus  delicti  must  be  proved  otherwise  than  by  confessions 
of  guilt— 41  Miss.  582.  A  confession  made  subsequent  to  the  arrest  is 
not  rendered  inadmissible  by  a  promise  made  by  the  owner  previous 
to  the  arrest— 3  HIU,  395.  A  prisoner's  confession  that  he  took  "  Mass 
Lee's"  mule  is  not  competent  evidence  without  identification  of 
' *  Mass  Lee  "  with  the  alleged  owner~40  Ala.  857.  The  declarations  as 
to  the  manner  in  which  he  came  into  possession  are  not  competent 
evidence  in  his  favor— 42  Ala.  529 ;  46  id.  85 ;  63  Me.  124.  But  the  admis- 
sions of  the  defendant  are  not  to  be  excluded  on  the  ground  that  the 
alleged  owner  is  not  examined  as  a  witness— 12  Met.  235.  It  may  be 
proved  that  the  prisoner,  when  charged  with  the  theft,  made  no  re- 
ply—20  Iowa,  267.  The  attempt  to  escape  is  a  circumstance  that  the 
iury  may  consider  in  determining  his  guilt  or  innocence— 46  Gal.  303. 
If  the  stolen  property  is  found  concealed,  evidence  may  be  introduced 
to  show  how  the  finder  was  informed  of  the  place  of  concealment, 
even  if  the  information  was  obtained  by  duress,  and  came  from  one 
other  than  defendant— 47  Gal.  105.  The  offer  of  the  prisoner  to  show 
where  the  money  is  buried  is  admissible,  but  not  the  statement,  "  I 
buried  it  in  the  ground  there  "—34  Gal.  176.  The  offer  to  pay  for  the 
property  stolen  lis  not  a  confession— 40  Ga.  529. 

Libel.— The  post-mark  on  a  letter  is  prima  facie  evidence  that  the 
letter  was  put  into  the  office  at  the  place  marked— 15  Gonn.  206;  3 
Watts,  321.  The  circulation  of  a  libel  Is  proof  of  publication— 3  Pick. 
304.    See  post,  i  1125. 

Malicious  mischief.— The  owner  of  the  property  injured  may  be  a 
witness  for  the  prosecution— 33  Me.  361.  Where  the  indictment  alleges 
ownership,  it  must  be  proved  as  laid— 30  Me.  182;  but  proof  of  posses- 
sion and  occupation  is  sufficient  proof  of  ownership— 7  Barb.  9;  see  16 
Gray,  235.  A  witness  acquainted  with  the  animal  shot  nu^  state  his 
opinion  as  to  the  extent  of  damage  caused  by  the  wound— 37  Ala.  457. 
The  declarations  of  the  defendant  immediately  after  the  occurrence 
are  admissible  In  his  behalf— 46  Mo.  490;  see  32  Tex.  84.  Proof  that 
the  act  was  done  either  maliciously  or  wantonly  is  sufficient— 40  Me. 
592 :  but  evidence  of  malice  toward  the  son  of  the  owner  is  not  admis- 
sible—42  Ala.  330.  Yet  it  is  sufficient  to  prove  malice  against  a  bailee- 
3  Helsk.  457.  The  question  of  malice  is  one  of  fact  for  the  Jury,  to  be 
inferred  from  the  circumstances— 36  Iowa,  107.  In  on  indictment  for 
maliciously  obstructing  a  railroad  track,  it  is  sufficient  if  the  proof 
shows  that  one  piece  of  timber  was  placed  on  the  track  to  obstruct 
the  cars— 42  Ind.  ])54.  So,  evidence  of  other  obstructions  is  admissible 
when  the  acts  are  so  connected  as  to  form  one  entire  transaction— 37 
N.  H.  196.  It  is  competent  for  defendant  to  show  facts  in  Justification 
of  his  act— 30  Ga.  325. 

Fexjnry.— Evidence  that  defendant  was  sworn  supports  the  allega- 
tion that  he  took  his  corporeal  oath— 17  N.  H.  375.  It  is  sufficient  to 
prove  that  the  oath  was  administered  by  an  officer  de  facto— Z2  Mich. 
484.  The  certificate  of  the  magistrate  before  whom  the  alleged  false 
oath  was  taken  is  pn'ma/ocie  evidence  that  he  took  the  oath— 11  Met. 
406.   It  must  be  proved  that  the  person  before  whom  the  oath  was 
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taken  was  authorized  by  law  to  administer  it— 32  III.  429.  On  a  charsre 
of  perjury  before  a  committing  magistrate,  the  prosecution  may  prove 
wliat  defendant  swore  to  by  parole  evidence— 50  Cal.  95;  Thach.  C.  C. 
604.  The  materiality  of  the  matter  sworn  to  must  be  established  by 
evidence— 32  Iowa,  403;  10  Kan.  157.  It  is  competent  to  show  that  the 
motives  of  defendant  were  corrupt— 6  N.  H.  352.  That  the  false  oath 
was  taken  willfully  and  corruptly  must  be  established  by  proof— 41 
Ala.  419.  The  falsity  of  matter  sworn  to  may  be  proved  by  books  and 
papers  kept  by  the  party  and  under  his  control— Deady,  127.  Where 
the  prosecution  makes  out  a  prima  facie  case,  the  burden  is  cast  on 
the  prisoner  to  prove  surprise,  inadvertence,  or  mistake— 30  Vt.  558. 
To  authorize  a  conviction,  the  statements  of  the  defendant  must  be 
disproved  by  two  witnesses,  or  by  one  witness  and  corroborating  ctr- 
cnmstances— 1  Bond,  1;  20  Iowa,  582;  Thach.  C.  C.  654;  1  Nott.  &  McC. 
5lti;  but  the  law  does  not  require  two  witnesses  to  establish  the  giving 
of  the  testimony,  but  only  to  prove  its  falsity— 17  Iowa,  18;  12  Met.  225. 

The  testimony  of  one  witness,  and  the  declarations  of  the  prisoner, 
are  sufficient— 1  Dev.  263.  Declarations  of  defendant  are  not  sufficient 
to  convict— 30  Mo.  364.  The  corroborative  proof  need  not  be  equiva- 
lent to  the  testimony  of  another  witness— 10  Ohio  St.  258;  57  Mo.  252; 
contra,  29  Ind.  442.  A  party  to  a  suit  may  be  a  witness  to  prove  per- 
jury therein,  where  conviction  would  not  entitle  him  to  a  new  trial, 
or  damages— 1  Chip.  D.  124.  Where  written  testimony  is  adduced  to 
prove  the  perjury,  it  is  not  necessary  to  produce  a  living  witness — 14 
Feters,  430.  So,  where  a  person,  by  a  subsequent  deposition,  contra- 
dicts a  former  one,  admitting  that  it  was  intentionally  false— 9  Barb. 
467;  but  the  prisoner  is  not  estopped  from  showing  the  truth  of  his 
deposition— 1  Tyler,  269.  Facts  material  to  the  issue  are  relevant  evi- 
dence—30  Ala.  511.  The  list  of  an  assessor  is  not  competent  evidence 
to  prove  the  property  therein  to  be  that  given  in  by  defendant— 18  Cal. 
125. 

A  record  is  admissible,  notwithstanding  a  variance  as  to  the  date 
as  proved  and  alleged— Thach.  C.  O.  (i54.  The  record  of  the  court  is 
not  inadmissible,  because  of  misrecital  in  the  indictment  of  the  day  of 
holding  the  court— 2  Tyler,  282.  A  complaint,  sworn  to,  is  admissible 
to  show  the  pendency  of  the  case  in  which  the  perjury  is  alleged— 54 
Cal.  527.  The  good  character  of  defendant  maybe  given  in  evidence, 
but  it  is  entitled  to  little  weight— 14  Mo.  502.  If  perjury  is  charged  as 
having  been  committed  on  examination  before  the  committing  magis- 
trate, the  prosecution  on  the  trial  may  prove  by  parole  evidence  what 
accused  swore  to  at  the  examination— 50  Cal.  96. 

Where  the  indictment  alleges  the  manner  of  taking  the  oath,  a, 
failure  to  prove  that  he  was  so  sworn  will  be  a  fatal  variance— 69  N.  G. 
383;  see  1  Parker  Cr.  R.  317.  Any  discrepancy  between  what  defend- 
ant swore  to  and  what  is  set  out  in  the  indictment  will  be  fatal— 1 
Bond,  1.  A  variance  in  the  nature  of  the  proceedings  in  which  the 
false  oath  is  alleged  to  have  been  taken,  is  fatal— 1  Parker  Cr.  R.  317; 
47  Ala.  47;  but  see  2  Dev.  470;  Thach.  C.  C.  654;  1  Parker  Cr.  R.  211: 
id.  387.  A  variance  in  the  place  in  which  a  certificate  is  sworn  to  is 
immaterial— 108  Mass.  473.  A  person  may  be  convicted  of  subornation 
of  perjury,  on  the  testimony  of  a  single  witness— 5  Met.  241 ;  but  see  4U 


of  perju 
N.Y.I. 


Nuisance.— Nuisance  may  be  proved  inferentially,  but  only  the 
nuisance  specifically  charged  can  be  proved— 13  Met.  365.  General 
reputation  cannot  be  adniltted  to  prove  or  disprove  nuisance— 45  N. 
H.  466;  1  Serg.  &R.  342;  2  Dana,  418;  3  How.  (Miss.)  328;  but  evidence 
of  the  general  character  for  chastity  of  females  frequenting  a  house 
of  ill-fame  is  admissible- 1  Allen,  7;  and  also,  of  the  effect  of  the 
house  on  the  peace  of  the  neighborhood— 14  Mo.  112;  Dudley.  346. 
On  the  trial  of  a  nuisance,  the  prosecution  need  not  prove  a  criminal 
intent— 6  Parker  Cr.  R.  347;  see  105  Mass.  53;  7  Allen,  573;  12  id.  179. 
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The  prosecution  must  prove  the  location  as  alleged— 42  Ind.  161;  15 
Bich.  310;  63  111.  185;  18  Vt.  70.  Evidence  to  show  the  condition  of  the 
premises  after  finding  the  indictment,  is  not  admissible— 6  Parker  Cr. 
K.  347.  An  indictment  for  horse-racing  on  a  public  road  is  sustfdned 
by  proof  of  racing  with  mules— 1  Head,  154.  It  is  not  competent  for 
defendant  to  prove  that  the  public  benefit  resulting  from  nis  acts  is 
equal  to  the  public  inconvenience— 35  Iowa,  221;  nor  that  defendant 
acted  as  agent  for  another— 5  Port.  365:  or,  that  the  dwelling-houses 
were  erected  after  the  erection  of  the  alleged  nuisance— 7  Blackf.  534; 
or, that  it  existed  for  such  length  of  time  as  to  establish  a  prescription 
— lDenio,524;  lWhart.469. 

Rape.— It  need  not  be  proved  that  the  force  employed  was  such  as 
to  create  a  reasonable  apprehension  of  death— 4U  Ala.  325.  The  testi- 
mony of  medical  experts  as  to  the  effect  of  indecent  liberties  upon  tho 
mind  of  the  female,  is  inadmissible.  Such  acts  are  to  be  classed  under 
the  head  of  solicitations— 53  Cal.  64.  Because  acts  not  amounting  to 
rape  are  shown  at  one  time,  it  does  not  prohibit  proving  the  offen^^o 
at  another— 32  Cal.  68.  Testimony  to  prove  that  defendant  had  beaten 
and  harshly  used  the  prosecutrix  at  various  times,  is  inadmissible— aj 
Cal.  522.  Evidence  of  declarations  of  defendant  concerning  his  mis- 
ccnduct  with  females  other  than  the  prosecutrix  is  not  admissible — i9 
Cal.  654;  45  id.  570. 

When  the  party  injured  is  a  witness,  it  is  admissible  to  prove  that 
she  made  complaint  while  the  Injury  was  recent— 18  Ala.  521 :  45  id.  80 ; 
1  Denio,  19;  11  Ga.  225;  55  id.  303;  46  Miss.  274;  61  Mo.  232;  41  N.  Y.  265; 
17  Ohio,  593;  18  id.  99:  23  Ohio  St.  394;  47  Vt.  82;  2  Wheel.  C.  C.  42.  De- 
lay, when  accoimteu  for,  will  not  exclude  statements  made  by  the 
injured  party  as  part  of  the  res  ceifas— 45  N.  H.  149;  47  Vt.  82 ;  see  Phill. 
(N.  C.)49;  8Jones(N.  C.)19;  see  8 Conn.  93;  80hioSt.&l3;  18 Ohio,  99; 
l4La.  An.  521;  9  Humph.  246;  but  such  evidence  is  admissible  merely 
in  corroboration— 58  N.  Y.  377;  8  Jones  (N.  C.)  19;  40  Tex.  160.  Convic- 
tion for  rape  cannot  be  on  the  uncorroborated  evidence  of  the 
prosecutrix— 51  Cal.  372;  46  id.  543;  6  id.  221;  44  Iowa,  82;  and  when 
corroborative  testimony  can  be  procured,  non-production  will  work 
against  the  prosecution— 22  111.  100. 

Lewdness  of  the  prosecutrix  with  others  is  admissible  for  the 
defense  wl^en  she  is  the  only  witness— 6  Cal.  221 ;  see  24  Mich.  1.  The 
credibility  of  the  prosecutrix  as  sole  witness  is  for  the  jury— 52  Ala. 
395.  To  meet  the  question  of  assent,  it  may  be  shown  that  she  was  a 
common  prostitute,  or  of  loose  character— 53  lud.  355;  and  her  reputa- 
tion for  chastity  may  be  attacked— 15  Ark.  624;  3  Ga.  417;  6  Ired.  305; 
5  Jones  (N.  C.)  65;  113  Mass.  210;  69  111.  56;  43  N.  U.  89;  45  id.  148;  19 
Wend.  192;  55 N.  Y.  515;  8  Ohio  St.  643;  13  id.  332;  but  this  reputation 
must  have  existed  be/ore  the  act  on  trial— 43  N.  H.  89.  She  may  be 
compelled  to  answer  questions  as  to  her  prior  connections  with  the 
defendant— 6  Cal.  221 :  15  Ark.  624;  6  Ired.  305:  43  N.  H.  89;  45  id.  148:  19 
Wend.  192.  Her  testimony  denying  such  intercourse  may  be  contra- 
dicted—6  Cal.  221;  7  Hun,  171;  24  Mich.  1.  If  defendant  Introduces 
testimony  to  impeach  the  character  of  prosecutrix,  the  prosecution 
may  introduce  testimony  to  support  her  general  character  for  chastity 
—36  Cal.  522. 

Receiving  stolen  property.- It  must  be  proved  that  the  goods  were 
stolen— 13  Ired.  338;  37  Mo.  58;  but  it  is  not  necessary  to  prove  who 
stole  the  goods— 43  Cal.  196:  11  Gray,  60;  21  Wend.  86;  9  Ala.  845.  To 
show  a  guilty  knowledge,  other  instances  of  receiving  may  be  proved 
-41  Ala.  405;  3  Met.  (Ky.)  417;  3  Parker  Cr.  B.  335;  23  Ohio  St.  330; 
unless  there  is  a  marked  difference  in  time  and  cliaractcr  in  the  recep- 
tions—65  N.  Y.  81:  58  id.  555.  Guilty  knowledge  may  be  shown  by 
evidence  of  the  principal  felon,  supported  by  corroborating  evidence 
—10  Cush.  535.  It  is  sufficient  to  prove  a  control  over  the  goods  by  the 
receiver— 19  Iowa,  144;  1  Const.  (S.  C.)  274.   If  the  charge  be  joint. 
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{>roof  that  the  goods  were  found  In  their  Joint  possession  may  give  an 
nference  which  will  convict  of  a  joint  act  of  recelvinflr— 9  Ck>nn.  827 ;  7 
Yt.  118.  When  goods  shown  to  have  been  stolen,  are  retained  by  a 
party,  under  supicious  circumstances,  the  burden  rests  on  him  to 
show  how  he  came  by  them— 9  Conn.  627;  7  Vt.  118;  but  mere  posses- 
sion of  stolen  goods  will  not,  of  itself,  sustain  a  conyictlon— 48  Iowa, 
172;  13  Mich.  351;  see  ante^  §  1102,  note.    Bare  possession  of  stolen 

goods  is  not  suflcient  corroboration  of  the  testimony  of  the  thief— 10 
Hah.  535;  13  Mich.  351.  The  place  of  reception,  like  the  place  of 
stealing,  may  be  inferred  from  all  the  circumstances  of  the  case— 3 
Parker  Gr.  B.  473;  see  2  Blackf.  103;  6  Ala.  845. 

Robbery.— The  property  as  described  in  the  indictment  must  be 
proved  as  laid— 5  Lans.  340.  The  person  robbed  is  a  competent  witness 
to  prove  he  was  terrified- 12  Gfa.  293.  It  is  not  necessary  to  prove 
actual  fear— 12  Ga.  293.  The  facts  That  tjie  prisoner  used  violence  to- 
wards him  on  the  night  of  the  robbery,  and  that  a  part  of  the  stolen 
propertywas  found  in  prisoner's  possession,  are  sufficient  evidence  of 
guilt— 3  Keyes,  9.  Where  the  robbery  was  charged  on  a  highway, 
proof  that  it  was  near  the  highway  is  not  sufficient— 7  Ired.  ^39.  A 
statement  by  the  prosecutor  that  he  had  been  robbed,  made  a  few 
minutes  after  the  crime  was  committed,  is  admissible  as  part  of  the 
res  gestx—6  Nev.  99;  29  Mich.  71 ;  74  N.  C.  351.  Evidence  is  not  admis- 
sible for  the  purpose  of  showing  that  defendant  entered  into  an 
agreement  to  commit  another  and  different  robbery— 32  GaL  81 .  Where 
the  defendant  claims  to  have  been  elsewhere  at  the  time  of  the  rob- 
bery, any  circumstances  which  will  tend  to  fix  the  time  he  was  at  such 
otheiT  place  is  admissible  in  evidence— 32  Gal.  100.  Where  the  prisoner 
pronsised  to  point  out  where  the  money  was  buried,  and  afterwards 
pointed  out  the  place  at  which  it  was  found,  his  statement  in  con- 
nection with  said  fact  and  proof  of  other  witnesses  was  admissible 
a^inst  him— 34  Gal.  177.  On  a  trial  of  four  persons  for  robbery,  it  la 
competent  for  the  prosecution  to  prove  that  one  of  them  attempted 
to  escape,  as  tending  to  show  that  he  might  have  disposed  of  the  stolen 
money— 48  Gal.  277.  Concert  of  action  may  be  shown  by  circumstances 
—39  AJa.  457.  Proof  of  either  violence,  or  putting  in  fear,  is  sufficient— 
73  N.  G.  83.  The  question  whether  or  not  a  felonious  intent  has  been 
proved,  is  to  be  determined  by  the  Jury— €  Parker  Gr.  B.  642.  It  is  the 
province  of  the  Jury  to  determine  from  the  acts  of  the  defendant  and 
from  all  surrounding  circumstances,  whether  the  defendant  intended 
to  commit  the  robbery,  or  was  actuated  by  some  other  purpose— 48  Gal. 
82;  see  an^e,§§  211-213. 

Seduction.— The  seduced  female  is  competent  to  prove  that  the 
promise  of  marriage  was  the  inducement  to  the  illicit  intercourse— 26 
y.  Y.  203;  see  55  id.  644;  and  a  mutual  promise  is  implied— 55  id.  644. 
It  is  only  necessary  that  she  should  bo  corroborated  as  to  the  facts  con- 
stituting the  crime,  and  not  as  to  her  previous  chaste  character— 26  N. 
T.  203;  55  id.  644;  but  see  4  Minn.  325.  The  defendant  cannot  be  al- 
lowed to  prove  that  her  general  reputation  for  morality  and  virtue  is 
bad-27  Mich.  134;  5  Parker  Cr.  R.  254;  26  N.  Y.  203;  1  Parker,  474. 
He  must  prove  specific  acts— 5  Parker  Cr.  B.  254.  It  is  not  necessary, 
in  order  to  establish  her  unchaste  character,  to  prove  that  she  had 
been  previously  guilty  of  sexual  intercourse,  but  only  to  show  that  she 
was  lewd  in  her  behavior— 5  Iowa,  389;  5  Parker  Cr.  K.  108;  but  in  the 
absence  of  proof  to  the  contrary,  her  chastity  will  be  presumed— 5 
Iowa,  389;  see  id.  430:  32  id.  262.  She  may  be  interrogated  In  her  cross- 
examination  as  to  prior  unchaste  acts  with  men  other  than  the  defend- 
ant—30  Iowa,  570.  The  defendant  has  a  right  to  contradict  her  testi- 
mony cither  directly  or  by  facts,  from  which  the  Jury  might  infer  in- 
tercourse with  others— 5  Parker  Cr.  B.  180.  Habits  of  life  pursued  by 
her,  exhibiting  moral  turpitude,  would  be  a  reason  for  disbelieving  her 
testimony— 48  6a.  192.  So  her  admissions  may  be  used  as  impeaching 
testimony  where  the  proper  foundation  has  been  laid— 27  Mich.  134. 
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The  prosecution  may  prove  that  she  had  a  good  character  for  chastity, 
was  correct  and  modest  in  deportment,  and  that  up  to  the  time  of  the 
occurrence  with  the  defendant,  she  was  considered  virtuous— 32  Iowa, 
88.  Where  nothing  appears  to  the  contrary,  defendant  will  be  deemed 
to  have  been  of  full  age,  so  far  as  may  affect  his  promise— 26  N.  T.  208. 

1103.  Upon  a  trial  for  treason,  the  defendant  cannot 
be  convicted  unless  upon  the  testimony  of  two  witnesses 
to  the  same  overt  act,  or  upon  confession  in  open  court; 
nor  can  evidence  be  admitted  of  an  overt  act  not  ex- 
pressly charged  in  the  indictment  or  information ;  nor  can 
the  defendant  be  convicted  unless  one  or  more  overt  acts 
be  expressly  alleged  therein.    [In  effect  April  9th,  1880.] 

TreaBon.— After  an  overt  act  has  been  proved  in  the  county  where 
the  indictment  Is  found,  evidence  may  be  given  of  overt  acts  in  another 
county— 1  Dall.  S3.  The  felonious  act  for  which  defendant  is  held  on 
another  indictment,  is  not  admissible  in  evidence— 2  Dall.  348.  Where 
two  persons  are  separately  Indicted,  one  is  acompetent  witness  for  the 
other— 2  WaU.  Jr.  139.  The  languiwe  of  the  prisouer  showing  his  in- 
tention, is  admissible  on  the  question  of  motive— 1  Dall.  33;  see  Id.  39; 
2  id.  86.  Proof  that,  a  city  being  in  possession  of  the  insurgents,  de- 
fendant had  authority  to  grant  passes,  is  competent  evidence  that  he 
hel  d  a  commission  under  the  enemy— 1  Dall.  35.  That  two  witnesses  ^e 
required  to  prove  treason,  refers  to  the  proof  on  the  trial,  and  not  to 
the  proceedings  before  the  grand  Jury,  or  to  preliminary  investigations 
—2  Wall.  Jr.  138:  4Cranch,  469;  1  Burr.  Tri.  196;  4  Phila.  396;  but  see  2 
Whart.  St.  Tri.  480:  see  Fed.  Const,  art.  ill,  §  3,  subd.  1. 

Treason.- See  Const.  Prov.  and  note,  ante,  p.  18. 

1104.  Upon  a  trial  for  conspiracy,  in  a  case  where  an 
overt  act  is  necessary  to  constitute  the  offense,  the  defend- 
ant cannot  be  convicted  unless  one  or  more  overt  acts  are 
expressly  alleged  in  the  indictment  or  information,  nor 
unless  one  of  the  acts  alleged  is  proved;  but  other  overt 
acts  not  allegecl  may  be  given  in  evidence.  [In  effect 
April  9th,  1880.] 

Oonspiracy.— The  fact  of  conspiracy  may  be  inferred  from  facts 
andcircumstances— 3D111. 681;  14  Blatcnf .  38l ;  6  McLean,  613;  MN.T. 


^66;  48Md.  321;  and  one  witness  will  sufQce  to  prove  co-operation  of 
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being  proved,  the  Jury  are  to  give  the  same  weight  t* 
8  of  a  co-conspirator,  not  on  trial,  as  if  he  were  on 
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any  individual  conspirator— 10  Pick.  4.97:  see  6  Mass.  72.  The  conspir- 
acy being  proved,  the  Jury  are  to  give  the  same  weight  to  the  declara- 
tions of  a  co-conspirator,  not  on  trial,  as  if  he  were  on  trial— 49  Cal. 


1105.  Upon  a  trial  for  murder,  the  commission  of  the 
homicide  by  the  defendant  being  proved,  the  burden  of 
proving  circumstances  of  mitigation,  or  that  justify  or  ex- 
cuse it,  devolves  upon  him,  unless  the  proof  on  the  part  of 
the  prosecution  tends  to  show  that  the  crime  committed 
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only  amounts  to  manslaughter,  or  that  the  defendant  was 
justifiable  or  excusable. 

Burden  of  proof.  -The  law  presumes  an  unlawful  Intent  primarily, 
and  the  defense  must  show  Justification  or  other  excuse— 39  Cal.  678. 
A  person  Is  presumed  to  Intend  the  ordinary  consequences  of  his  acts, 
and  the  burden  Is  on  him  to  rebut  the  presumption— 1  Parker  Cr.  R. 
252;  see  1  Kan.  340.  When  the  matter  of  defense  is  whoUy  discon- 
nected from  the  body  of  the  crime  charged,  the  burden  of  proof  is  ou 
the  defendant— 33  Ind.  270.  So,  where  the  subject-matter  of  a  negatire 
averment  relates  to  the  defendant  personally,  or  is  peculiarly  within 
his  knowledge— 34  N.  H.  422.  So,  where  a  conspiracy  is  proved,  and 
one  of  the  conspirators  was  in  a  situation  in  whicn  he  might  have 
given  aid  to  the  perpetrator  of  the  homicide,  the  burden  is  on  him  to 
rebut  the  presumption— 9  Cal.  496.  Where  homicide  is  proved,  it  rests 
on  the  defendant  to  show  justification,  excuse,  or  circumstances  of 
mitigation— 17  Cal.  283;  subject  to  the  qualification  that  the  benefit  of 
the  doubt  is  to  be  given  to  the  prisoner— 15  Cal.  476.  Where  a  mortal 
wound  is  Infiicted  with  a  deadly  weapon,  on  slight  provocation,  the 
burden  of  proof  is  on  the  defendant  to  show  the  want  of  deliberation 
and  premeditation— 2  Gratt.  584;  see  8  Humph.  671;  2  id.  439. 

1106.  Upon  a  trial  for  bigamy,  it  is  not  necessary  to 
prove  either  of  the  marriages  by  the  register,  certificate, 
or  other  record  evidence  thereof,  but  the  same  may  be 
proved  by  such  evidence  as  is  admissible  to  prove  a  mar- 
riage in  other  cases ;  and  when  the  second  marriage  took 
place  out  of  this  State,  proof  of  that  fact,  accompanied 
with  proof  of  cohabitation  thereafter  in  this  State,  is  suf- 
ficient to  sustain  the  charge. 

Bigamy.— By  international  law  maiTl^^^es  may  be  proved  by  parole— 
12  L  Mass.  61;  50  Ga.  150;  3  Blch.  434;  54  Ala.  131.  Admissions  are  ad- 
missible in  proof  of  marriage,  when  not  excluded  by  the  lex  fori—' 
Me.  57;  19  id.  155;  44  id.  4(>9;  121  Mass.  61;  1  Har.  (S.  J.)  380;  1  Aalun. 
272;  16  Ohio,  173;  12  Ohio  St.  553;  16  Ind.  352;  46  id.  459;  30  Iowa,  583:  3 
Va.  Cas.  95:  17  Gratt.  582;  3  Rich.  434;  4  McCJord,  256;  11  Ga.  53;  14  Ala. 
546;  30  id.  536;  54  kl.  131 ;  6  Bush,  309:  11  id.  679;  23  Tex.  646;  but  where 
the  admission  is  not  Incidental  to  cohabitation,  and  there  is  no  proof  of 
marri^e  aliunde,  such  admission  is  not  enough  to  prove  marrl^^;:e— 15 
Mass.  163;  G  Coun.  446;  1  Parker  Cr.  R.  378;  3  Heisk.  348:  25  Wis.  S70; 
sec  11  Bush,  679:  64  Ala.  131 :  121  Mass.  61.  A  duly  certified  copy  of  the 
registry,  sustained  by  proof  of  the  foreign  law,  is  the  best  evidence  of 
a  foreign  marriage— 40  Conn.  145;  if  a  registry  is  required  by  the  for- 
eign law— 21  Gratt.  800:  but  the  testimony  of  witnesses  may  be  sub- 
stituted for  thls-10  N.  H.  347;  54  id.  456;  1  Pick.  136:  64  N.  Y.  456;  2  Vft. 
Cas.  i-5;  16  Ohio,  173;  50  Ga.  150;  5:J  id.  574;  52  Ala.  338.  When  the  first 
maiTlage  is  p  oved,  the?  second  wife  may  be  a  witness— 2  Ired.  346;  3 
Head,  544;  12  Minn.  476;  14  Up.  Can.  Q.  B.  588.    See  ante,  §  281. 

1107.  Upon  a  trial  for  forging  any  bill  or  note  purport- 
ing to  be  the  bill  or  note  of  an  incorporated  company  or 
bank,  or  for  passing,  or  attempting  to  pass,  or  having  in 
possession  with  intent  to  pass,  any  such  forged  bill  or 
note,  it  is  not  necessary  to  prove  the  incorporation  of  such 
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bank  or  company  by  the  charter  or  act  of  incorporation, 
but  it  may  be  proved  by  general  reputation;  and  persons 
of  skill  are  competent  witnesses  to  prove  that  such  bill  or 
note  is  forged  or  counterfeited. 

Forgery  and  counterfeiting.— Each  court  takes  notice  of  the  stat- 
utes of  its  particular  legislature,  and  each  Jury  takes  notice  of  them 
as  a  matter  of  fact— 2  Tick.  47;  18  Ohio  St.  236;  5  Sneed,  493.  It  is 
competent  to  prove  by  reputation  the  existence  and  incorporation  of 
a  hanking  company— 41  Gal.  653 ;  28  id.  507 ;  29  id.  257 ;  see  11  wheat.  392 : 
21  Wend.  309;  25  id.  472;  1  Parker  Cr.  R.469;  15  Ohio,  217;  13  id.  458;  10 
Gratt.  776;  but  see  1  Spenc.  401;  5  Sneed,  346;  8  Wis.  352;  7  Iowa,  242. 
A  forged  instrument,  though  unstamped,  may  be  used  in  evidence 
against  the  defendant— 28  Gal.  514.  Other  instruments  claimed  torhave 
been  forged  at  the  same  time  may  be  used  in  evidence  to  prove  guilty 
knowledge— 28  Gal.  514.  It  is  not  necessary  that  the  intent  to  nil  up 
unfinished  notes  should  be  proved  by  an  attempt  to  do  so.  Possession , 
with  knowledge  of  the  purpose  for  which  they  are  designed,  is  suffi- 
cient—41  Gal.  656.  No  precise  rule  can  be  laid  down  with  regard  to 
the  distance  of  time  between  the  offense  charged  and  the  occurrence 
of  collateral  facts  offered  in  evidence  to  prove  guilty  knowledge— 28 
Cal.  517.  Letters  from  A.  to  B. ,  written  under  instructions  of  defend- 
ant, tending  to  prove  that  defendant  knew  that  the  money  belonged 
to  A.,  and  was  not  paid  over  except  upon  presentation  of  a  genuine  re- 
ceipt, were  admissible  in  evidence— 6  Pac.  G.  L.  J.  938.  Where  hear- 
say evidence  was  admitted  without  objection,  the  admission  of  coun- 
terfeit bills  referred  to  in  the  hearsay  statement  was  properly  rejected 
—6  Parker  Gr.  R.  217.  The  rule  as  to  corroboration  of  the  testimony 
of  an  accomplice  does  not  apply  to  a  feigned  accomplice— 30  Cal.  317. 
For  the  crime  of  knowingly  having  in  his  possession  counterfeiting 
implements,  it  is  competent,  in  order  to  show  criminal  intent,  for  the 
prosecution  to  prove  that  defendant  had  counterfeit  money  also  in 
his  possession.  Evidence  that  he  had  counterfeit  coin  in  his  posses- 
sion, and  that  he  sold  such  coin  to  another,  is  sufficient  to  convict 
of  possession  of  counterfeit  coin— 30  Gal.  317.    See  antCt  §  470. 

1108.  Upon  a  trial  for  procuring  or  attempting  to  pro- 
cure an  abortion,  or  aiding  or  assisting  therein,  or  for  in- 
veigUng,  enticing,  or  taking  away  an  unmarried  female 
of  previous  chaste  character,  under  the  age  of  twenty-five 
years,  for  the  purpose  of  prostitution,  or  aiding  or  assist- 
ing therein,  the  defendant  cannot  be  convicted  upon  the 
testimony  of  the  woman  upon  or  with  whom  the  offense 
was  committed,  unless  she  is  corroborated  by  other  evi- 
dence. 

Abortion.— The  woman  on  whom  the  abortion  has  been  performed 
Is  a  competent  witness  against  the  defendant— 39  Cal.  893;  11  Gray,  86; 
9  B.  1. 361;  see  116  Massr343;  29  N.  Y.  523;  39  X.  J.  L.  598;  72  HI.  37;  and 
it  is  not  admissible  to  cross-examine  her  as  to  her  illicit  intercourse 
with  third  parties— 11  Gray,  86.  Where  the  only  evidence  is  the  testi- 
mony of  the  woman,  it  must  be  corroborated  in  respect  to  some  of 
the  material  facts  wnich  constitute  the  necessary  clement  of  the  of- 
fense—39  Cal.  398.  Any  evidence,  In  addition  to  that  of  the  woman, 
tending  to  show  a  criminal  intent,  would  be  sufficient  corroboration— 
39  Ca096.  It  is  competent  to  prove  by  the  prosecutrix  not  only  the  fact 
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of  pregnancy,  but  all  circumstances  tending  to  show  it— 39  Cal.  89S.  Al- 
tbongo  tlie  testimony  of  a  witness  was  improperly  admitted,  yet  as  it 
was  not  objected  to,  the  prosecution  might  prove  that  deceased  was 
not  in  her  right  mind  when  she  made  the  declarations  testified  to— 3 
Parker  Or.  K.  569.  Evidence  of  procuring  an  abortion  on  anotiier  tban 
the  prosecutrix  is  inadmissible— 6  Lans.  462;  63  Barb.  634. 

1109.  Upon  a  trial  for  the  violatiou  of  any  of  the  pro- 
visions of  chapter  nine,  title  nine,  part  one  of  this  Code,  it  is 
not  necessary  to  prove  the  existence  of  any  lottery  in  which 
any  lottery  ticket  purports  to  have  been  issued,  or  to  prove 
the  actual  signing  of  any  such  ticket  or  share,  or  pre- 
tended ticket  or  share,  of  any  pretended  lottery,  nor  that 
any  lottery  ticket,  share,  or  interest  was  signed  or  issued 
by  the  authority  of  any  manager,  or  of  any  person  assum- 
ing to  have  authority  as  manager;  but  in  all  cases  proof 
of  the  sale,  furnishing,  bartering,  or  procuring  of  any 
ticket,  share,  or  interest  therein,  or  of  any  instrument  pur- 
porting to  be  a  ticket,  or  part  or  share  of  any  such  ticket, 
is  evidence  that  such  share  or  interest  was  signed  and  is- 
sued according  to  the  purport  thereof. 

1110.  Upon  a  trial  for  having,  with  an  intent  to  cheat 
or  defraud  another  designedly,  by  any  false  pretense,  ob- 
tained the  signature  of  any  person  to  a  written  instru- 
ment, or  having  obtained  from  any  person  any  money, 
personal  property,  or  valuable  thing,  the  defendant  can- 
not be  convicted  if  the  false  pretense  was  expressed  in 
language  unaccompanied  by  a  false  token  or  writing,  un- 
less the  pretense,  or  some  note  or  memorandum  thereof,  be 
in  writing,  subscribed  by  or  in  the  handwriting  of  the  de- 
fendant, or  unless  the  pretense  be  proven  by  the  testi- 
mony of  two  witnesses,  or  that  of  one  witness  and  corrob- 
orating circumstances ;  but  this  section  shall  not  apply  to  a 
prosecution  for  falsely  representing  or  personating  another, 
and,  in  such  assumed  character,  marrying,  or  receiving 
any  money  or  property. 

False  pretenses.- The  burden  of  proof  Is  on  the  prosecution  to 
show  the  pretenses  were  false,  unless  the  fact  lies  peculiarly  within 
tho  knowledge  of  the  accused— 41  Miss.  570.  It  is  competent  for  the 
plaintiff  to  testify  that  he  relied  on  the  representations  of  the  pris- 
oner—5  Parker  Gr.  B.  142.   Although  when  all  of  the  pretenses  charged 


plaintiff  to  testify  that  he  relied  on  the  representations  of  the  pris- 
oner—5  Parker  Gr.  B.  142.  Although  when  all  of  the  pretenses  charged 
arc  a  substantive  part  of  the  offense,  all  must  be  proved  to  be  faiise. 
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yet  it  is  otherwise  where  one  or  more  are  sufficient  per  se  to  constitute 
the  offense— 34  N.  Y.  351;  11  Wend.  557;  9  N.  H.  81;  see  6  Thomp.  &  C. 
277.  A  variance  between  the  indictment  and  the  proof,  in  the  name 
of  the  party  defrauded,  is  fatal— ^3  Tex.  102;  7  Allen,  548.  So,  a  vari- 
ance in  the  amount  which  a  party  represented  himself  to  be  worth  is 
a  material  variance— 51  Ind.  514;  30  Ala.  9;  1  Gush.  33;  see  13  Wend.  87. 
So,  a  variance  in  the  description  of  the  property  obtained  by  the  false 
pretense  is  material— 20  Wis.  217;  4  Met.  43;  16  Gray,  189.  Evidence 
that  the  false  pretenses  were  made  to  a  clerk  or  agent  of  the  owner  is 
sufficient— 7  Met.  462;  and  see  Thach.  C.  G.  410. 

The  testimony  of  a  vendor  is  admissible  to  show  to  whom  he  gave 
credit— 7  Allen,  548;  see  115  Mass.  431.  Evidence  that  at  the  time  of 
the  false  pretenses  the  defendant  was  insolvent,  is  admissible  to  show 
fraudulent  intent— 7  Allen,  548;  and  the  conduct  and  acts  of  the  de- 
fendant are  competent  evidence— 9  Gray,  121;  5  Parker  Gr.  B.  142;  48 
N.  H.  126.  On  a  trial  for  obtaining  by  false  pretenses  a  signature  to  an 
instrument,  the  right  of  defendant  to  show  nis  ability  to  paymust  be 
confined  to  the  time  when  the  signature  was  obtained— 13  wend.  87. 
'1  he  materiality  and  influence  of  the  false  pretense  is  a  question  for 
the  jury,  unless  some  inducing  circumstance  upon  the  face  of  the  in- 
aictment  shows  that  the  pretense  was  immaterial— 34  N.  Y.  351.  In 
determining  the  criminality,  the  Jury  may  take  into  consideration  the 
ability  or  capacity  of  the  party  defrauded  to  detect  them— 14  111.  348. 

1111.  A  conviction  cannot  be  had  on  the  testimony  of 
an  accomplice,  unless  he  is  corroborated  by  other  evi- 
dence, which  in  itself,  and  without  the  aid  of  the  testi- 
mony of  the  accomplice,  tends  to  connect  the  defendant 
with  the  conmiission  of  the  offense ;  and  the  corroboration 
is  not  sufficient,  if  it  merely  shows  the  commission  of  the 
offense,  or  the  circumstances  thereof. 

Corroborative  evidence.— A  conviction  cannot  be  had  upon  the  un- 
corroborated testimony  of  an  accomplice— 53  Gal.  607;  39  id.  403;  id. 
G14;  1  Wheel.  C.  G.  418:  6  Iowa,  465;  11  id.  347;  34  Tex.  133;  34  Iowa, 
4>3;  see  2  Bond,  811;  id.  323;  5  Gray,  80;  3  McLean,  431.  Contra,  I 
Denio,  85;  6  Parker  Cr.  K.  119;  Id.  351;  65  Barb.  450;  66  Id.  126;  21  N.  Y. 
578;  5  Mich.  305;  26  HI.  344;  21  Gonn.  272;  4  Ind.  128;  7  id.  326:  see  4 
Parker  Gr.  B.  662;  29  Gonn.  463;  20  La.  An.  145;  25  id.  522;  43  Ga.  197; 
51  id.  597;  40  Ala.  684;  3  Kan.  450;  25  Ark.  92;  llowa,  316;  10  Iowa  St. 
'J87.  So,  of  a  woman  upon  whom  an  attempt  of  abortion  had  been 
made-^9  Gal.  403.  WJien  an  accomplice  testifies,  he  cannot  shield 
himself  from  full  disclosure  of  his  connection  with  the  offense— 18 
Mich.  266;  but  he  Is  not  obliged  to  disclose  his  criminality  in  other  of- 
fenses—16  Mich.  142.  He  Is  not  to  be  discredited  merely  from  the  fact 
of  his  being  an  accomplice— Bald.  22.  The  Jury  is  the  exclusive  judge 
of  his  credibility— 53  Gal.  602.  The  corroborative  evidence  must  of  Tt> 
self,  without  the  testimony  of  the  accomplice,  tend  to  connect  defend- 
ant with  the  commission  of  the  offense— 50  Gal.  480;  39  Id.  403;  16  Id. 
110;  29  id.  622:  39  Id.  393;  21  Wend.  313:  1  Denio,  87.  It  need  not  be 
evidence  tending  to  establish  the  precise  facts  testified  to  by  the  ac- 
complice—50  Gal.  450.  It  may  be  slight,  and  entitled  to  little  consider- 
ation, yet,  if  there  be  any,  which  of  itself  tends  to  convict,  it  Is  suffi- 
cient—39  Gal.  616;  see  30  id.  316;  but  it  is  otherwise  with  a  feigned 
accomplice— 30  id.  316. 

A  detective  is  not  an  accomplice— 36  Iowa,  343.  Whether  a  person 
laanaccomplice.  Is  a  question  for  the  jury— 19  Iowa,  169;  36  Id.  343.  A 
corroboration,  to  be  of  any  avail,  should  be  to  some  matter  material 
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to  the  issue— M  Barb.  306.  Any  evidence  tending  to  show  a  criminal 
intent  on  the  part  of  defendant,  would  be  sufficient  corroboration  of 
her  testimony— 39  Cal.  403.  Admissions  made  by  the  prisoner  which 
tend  strongly  to  connect  him  with  the  larceny,  are  sufficient  corrob- 
oration of  the  testimony  of  an  accomplice— 49  Cal.  580.  The  statement 
of  the  prisoner  to  the  officer,  that  the  accomplice  bad  nothing  to  do 
with  the  offense,  Is  a  sufficient  corroboration  of  the  testimony  of  the 
accomplice— 12  Allen,  183;  see  110  Mass.  104. 

Statements  of  an  accomplicet  not  given  as  testimony,  nor  made  In 
presence  of  the  defendant,  nor  during  the  pendency  of  the  criminal 
enterprise  and  in  furtherance  of  its  object,  are  not  competent— 45  Cal. 
20.  Proof  that  stolen  property  was  found  next  day  after  the  theft  on 
the  person  of  accused,  is  sufficient  corroborating  evidence— 39  CaL  614. 
If  the  prosecution  prove  the  larceny  by  an  accomplice,  further  proof 
that  next  morning  tbe  prisoner  received  the  horse  from  the  person 
who  stole  it,  and  immediately  removed  it  to  another  place  for  pastur- 
age, giving  an  assumed  name,  is  sufficient  corroboration— 49  CsO.  5S0. 
"Where  an  accomplice,  on  cross-examination,  testified  that  the  ni2^is- 
trate  told  him  he  should  not  be  prosecuted  if  he  would  disclose  all  he 
knew,  the  testimony  of  the  magistrate  is  admissible  to  corroborate  his 
evidence— 22  Pick.  397.  The  testimony  of  an  accomplice  cannot  be 
corroborated  by  that  of  another  accomplice— 4  Greene,  65. 

1112.  Repealed.    [In  effect  March  12th,  1880.] 

1113.  The  court  may  direct  the  jury  to  be  discharged 
where  it  appears  that  it  has  not  jurisdiction  of  the  offense, 
or  that  the  facts  charged  do  not  coifetitute  an  offense  pun- 
ishable by  law.    [In  effect  April  9th,  1880.] 

1114.  If  the  jury  be  discharged  because  the  court  has 
not  jurisdiction  of  the  offense  charged,  and  it  appear  that 
it  was  committed  out  of  the  jurisdiction  of  this  State,  the 
defendant  must  be  discharged.    [In  effect  April  9th,  1880.] 

1115.  If  the  offense  was  committed  within  the  exclu- 
sive jurisdiction  of  another  county  of  this  State,  the  court 
must  direct  the  defendant  to  be  committed  for  such  time 
as  it  deems  reasonable,  to  await  a  warrant  from  the  proper 
county  for  his  arrest ;  or  if  the  offense  is  a  misdemeanor 
only,  it  may  admit  him  to  bail  in  an  undertaking,  with 
sufficient  sureties,  that  he  will,  within  such  time  as  the 
court  may  appoint,  render  himself  amenable  to  a  warrant 
for  his  arrest  from  the  proper  county;  and,  if  not  sooner 
arrested  thereon,  will  attend  at  the  office  of  the  sheriff  of 
the  county  where  the  trial  was  had,  at  a  certain  time  par- 
ticularly specified  in  the  undertaking,  to  surrender  him- 
self upon  the  warrant,  if  issued,  or  that  his  bail  will  for- 
feit such  sum  as  the  court  may  iix,  to  be  mentioned  in  the 
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undertaking;  and  the  clerk  must  forthwith  transmit  a 
certified  copy  of  the  indictment  or  information,  and  of  all 
the  papers  filed  in  the  action,  to  the  district  attorney  of 
the  proper  county,  the  expense  of  which  transmission  is 
chargeable  to  that  county.    [In  effect  April  9th,  1880.] 

Where  a  party  is  guilty  of  receiving  stolen  property  brought  from 
another  county,  with  guilty  knowledge  of  the  theft,  he  cannot  be  pros- 
ecuted for  larceny  In  the  county  where  he  resides— 10  Cal.  601;  and 
see  id.  648. 

1116.  If  the  defendant  is  not  arrested  on  a  warrant 
from  the  proper  county,  as  provided  in  section  one  thou- 
sand one  hundred  and  fifteen,  he  must  be  discharged  from 
custody,  or  his  bail  in  the  action  is  exonerated,  or  money 
deposited  instead  of  bail  must  be  refunded,  as  the  case 
may  be,  and  the  sureties  in  the  undertaking,  as  mentioned 
in  that  section,  must  be  discharged.  If  he  is  arrested,  the 
same  proceedings  must  be  had  thereon  as  upon  the  arrest 
of  a  defendant  in  another  county  on  a  warrant  of  arrest 
issued  by  a  magistrate. 

1117.  If  the  jury  is  discharged  because  the  facts  as 
charged  do  not  constitute  an  offense  punishable  by  law, 
the  court  must  order  that  the  defendant,  if  in  custody,  be 
discharged;  or  if  admitted  to  bail,  that  his  bail  be  exon- 
erated ;  or  if  he  has  deposited  money  instead  of  bail,  that 
the  money  be  Tisfunded  to  him,  unless  in  its  opinion 
a  new  Indictment  or  information  can  be  framed,  upon 
which  the  defendant  can  be  legally  convicted,  in  which 
case  it  may  direct  the  district  attorney  to  file  a  new  in- 
formation, or  (if  the  defendant  has  not  been  committed  by 
a  magistrate)  direct  that  the  case  be  submitted  to  the  same 
or  another  grand  jury;  and  the  same  proceedings  must 
be  had  thereon  as  are  prescribed  in  section  nine  hundred 
and  ninety-eight;  provided,  that  after  such  order  or  sub- 
mission the  defendant  may  be  examined  before  a  magis- 
trate, and  discharged  or  committed  by  him  as  in  other 
cases.     [In  effect  April  9th,  1880.] 

1118.  If,  at  any  time  after  the  evidence  on  either  side 
is  closed,  the  court  deems  it  insufficient  to  warrant  a  con- 

Fen.  Code.— 89. 
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viction,  it  may  advise  the  jury  to  acquit  the  defendant. 
But  the  jury  are  not  bound  by  the  advice. 
See  38  CaL  473. 

1119.  When,  in  the  opinion  of  the  court,  it  is  proper 
that  the  jury  should  view  the  place  in  which  the  offense 
is  charged  to  have  been  committed,  or  in  which  any  other 
material  fact  occurred,  it  may  order  the  jury  to  be  con- 
ducted in  a  body,  in  the  custody  of  the  sheriff,  to  the 
place,  which  must  be  shown  to  them  by  a  person  appoint* 
ed  by  the  court  for  that  purpose;  and  the  sheriff  must  be 
sworn  to  suffer  no  person  to  speak  or  communicate  with 
the  jury,  nor  to  do  so  himself,  on  any  subject  connected 
with  the  trial,  and  to  return  them  into  court  without  un- 
necessary delay,  or  at  a  specified  time* 

View  of  premises.— No  person  can  be  allowed  to  talk  to  the  luiy 

aring  their  viewing  the  place  where  the  crime  was  committea— 43 

Cal.  61.   Visiting  the  scene  of  the  res  gestm  by  a  part  of  the  Jury  aXter 


daring  their  viewing  the  place  where  the  crime  was  committed— 43 
Cal.  61.  Visiting  the  scene  of  the  res  gestm  by  a  part  of  the  Jury  aXter 
the  case  is  committed  to  them  is  ground  for  a  new  trial— 14  N.  Y.  562; 


18  id.  179:  3  Parker  Cr.  B.  25;  otherwise  if  it  be  merely  casually— €4  Md. 
368;  20  Kan.  311. 

1120.  If  a  juror  has  any  personal  knowledge  respect- 
ing a  fact  in  controversy  in  a  cause,  he  must  declare  the 
same  in  open  court  during  the  trial.  If,  during  the  retire- 
ment of  the  jury,  a  juror  declare  a  fact  which  could  be 
evidence  in  the  cause,  as  of  his  own  knowledge,  the  jury 
must  return  into  court.  In  either  of  these  cases,  the  juror 
making  the  statement  must  be  sworn  as  a  witness  and 
examined  in  the  presence  of  the  parties. 

1121.  The  jurors  sworn  to  try  an  action  may,  at  any 
time  before  the  submission  of  the  cause  to  the  jury,  in 
the  discretion  of  the  court,  be  permitted  to  separate  or  be 
kept  in  charge  of  a  proper  officer.  The^  officer  must  be 
sworn  to  keep  the  jurors  together  until  the  next  meeting 
of  the  court,  to  suffer  no  person  to  speak  to  them  or  com- 
municate with  them,  nor  to  do  so  himself,  on  any  subject 
connected  with  the  trial,  and  to  rettirn  them  into  court  at 
the  next  meeting  thereof.    [In  effect  April  9th,  1880.] 

An  order  of  court  made  by  consent  of  defendant,  authorlilng  a 
sheriff  to  receive  from  the  jury  a  sealed  verdict,  and  on  Its  receipt  to 
allow  the  Jury  to  separate  until  the  session  of  the  court  on  the  f  oUow- 
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Ing  morning.  Is  not  an  error  of  which  defendant  can  complain— 46  Cal. 
367. 

1122.  The  jury  must  also,  'at  each  adjournment  of  the 
court,  whether  permitted  to  separate  or  kept  in  charge  of 
officers,  be  admonished  by  the  court  that  it  is  their  duty 
not  to  converse  among  themselves,  or  with  any  one  else, 
on  any  subject  connected  with  the  trial,  or  to  form  or  ex- 
press any  opinion  thereon  until  the  canse  is  finally  sub- 
mitted to  them. 

1123.  If,  before  the  conclusion  of  the  trial,  a  juror 
becomes  sick,  so  as  to  be  unable  to  perform  his  duty,  the 
court  may  order  him  to  be  discharged.  In  that  case,  a 
new  juror  may  be  sworn,  and  the  trial  begun  anew,  or  the 
jury  may  be  discharged,  and  a  new  jury  then  or  after- 
wards impanneled. 

1124.  The  court  must  decide  all  questions  of  law 

which  arise  in  the  course  of  a  trial. 

Ooort  to  decide  questions  of  law,  as,  the  admlasibllity  of  evidence, 
or,  a  severance  of  defendants  on  the  trial— 9  Ala.  137;  2  Ashm.  il:  40 
Ala.  74:  41  id.  416;  7  Gratt.  619;  25  Id.  938;  10  Ind.  453;  39  Me.  78;  1  Lea, 
673;  7  B.  L  1;  10  Ohio  St.  449;  7  Bich.  412;  13  id.  316;  and  where  any 
material  charge  in  the  indictment  is  not  supported  in  law,  to  direct  an 
acquittal— 27  La.  An.  395 ;  see  16  Kan.  475 ;  10  Allen,  189 ;  66  Mo.  208.  See 
contra,  75  K.  C.  275;  57  Ga.  503;  50  Ala.  154.  See  6  Cal.  637;  and  post,  i 
1127,  and  note. 

1125.  On  a  trial  for  libel,  the  jury  has  the  right  to 
determine  the  law  and  the  fact.  [In  effect  April  9th, 
1880.] 

1126.  On  a  trial  for  any  other  offense  than  libel,  ques- 
tions of  law  are  to  be  decided  by  the  court,  questions  of 
fact  by  the  jury;  and,  although  the  jury  have  the  power 
to  find  a  general  verdict,  which  includes  questions  of  law 
as  well  as  of  fact,  they  are  bound,  nevertheless,  to  receive 
as  law  what  is  laid  down  as  such  by  the  court.    [In  effect 

April  9th,  1880.] 

Questions  of  law.— The  Jury  cannot  decide  on  the  law,  nor  can 
thecourtsubmltsuchquestfonstothem— 49Gal.  56;  so,  pertinence  of 
evidence  cannot  be  submitted  to  the  jury— 49  Cal.  56;  nor  the  am)lica- 
biUty  of  evidence  to  the  issues— 49  Cal.  56.  In  the  f  ollowinff  States 
Juries  are  bound  by  the  Instructions  of  the  court  in  matters  of  law  in 
criminal  cases— see  53  Me.  328;  id.  548;  18  Ala.  119;  16  N.  H.  325;  5  Gray, 
185;  7  Mo.  607;  49  Ga.  482.  In  United  States  Courts— 1  Curt.  23;  in 
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capital  cases— 14  Blcli.  87.   In  libel— see  Const.  Cal.  art.  1,  §  9.    See 
§  1102,  and  note. 

Province  of  jury.— They  must  decide  -without  reference  to  their 
private  knowledge— 6  Parker  Cr.  R.  355.  They  are  to  decide  as  to  the 
credibility  of  witnesses— 22  Pick.  397 ;  see  58  Me.  267.  The  jury  are  the 
exclusive  judges  of  the  facts— 30  Cal.  214;  11  Gray,  321;  14  Id.  400:  13 
Allen,  671 :  see  50  Pa.  St.  319.  It  is  for  the  jury  to  determine  whether 
evidence  introduced  upon  a  given  point  amounts  to  proof  of  the  facts 
in  issue— 30  Cal.  151.  It  is  the  province  of  the  jury,  unaided  by  the 
court,  to  say  whether  a  fact  is  proved— 32  Cal.  213.  On  the  trial  for 
murder  the  jury  have  a  right  to  weigh  with  the  other  proofs  the 
apparent  absence  of  motive  on  the  part  of  defendant— 17  Cal.  377.  The 
judge  cannot  express  his  opinion  on  the  weight  of  evidence;  he  may 
state  the  evidence  and  declare  the  law  thereon,  or  he  may  state  that 
there  is  no  evidence  as  to  a  certain  fact— 27  Cal.  507. 

1127.  In  charging  the  jury,  the  court  must  state  to 
them  all  matters  of  law  necessary  for  their  information. 
Either  party  may  present  to  the  court  any  written  charge, 
and  request  that  it  be  given.  If  the  court  thinks  it  correct 
and  pertinent,  it  must  be  given;  if  not,  it  must  be  refused. 
Upon  each  charge  presented  and  given  or  refused,  the 
court  must  indorse  and  sign  its  decision.  If  part  be  given 
and  part  refused,  the  court  must  distinguish,  showing  by 
the  indorsement  what  part  of  the  charge  was  given  and 
what  part  refused. 

Charge  of  court.— The  court  may,  by  express  consent  of  the  defend- 
ant, or  by  mutual  consent  of  parties,  charge  orally— 43  Cal.  384.  The 
presumption  is  that  the  charge  was  in  writing  unless  the  contrary 
appears— 17  Cal.  322;  25  id.  531;  28  id.  496;  see  ante,  §  1093,  subd.  6,  and 
note.  Where  a  written  charge  was  expressly  waived,  an  entry  that 
the  court  charge  the  jury  orally  must  be  construed  as  a  mutual  consent 
to  an  oral  charge— 43  Cal.  384.  The  consent  of  defendant  will  not  be 
presumed  from  his  absence,  or  from  his  failure  to  object— 43  Cal.  29. 
In  a  charge  of  burglary,  an  instruction  that  the  possession  of  property 
recently  stolen  is  evidence  of  guilt,  is  error,  as  charginaf  a  matter  of 
fact,  in  violation  of  the  Constitution— 55  Cal.  236;  54  id.  161;  45  Id.  285; 
see  ante,  page  21.  If  a  judge,  in  his  charge,  undertakes  to  state  a  por- 
tion of  the  testimony  in  language  which  is  in  substance  and  effect  a 
repetition  of  the  testimony,  the  defendant  cannot  complain— 48  Cal. 
91.  In  its  charge,  the  court  must  not  assume  a  fact  to  have  been 
proved— 14  Cal.  438.  The  existence  of  a  fact  may  tend  to  prove 
another  fact— 52  Cal.  315;  but  tlii  court  cannot  charge  to  this  effect— 
62  Cal.  315;  61  id.  589;  but  one  fact  cannot  be  inferred  from  another, 
where  a  legal  presumption  does  not  exist— 54  Cal.  63;  61  id.  588;  62  id. 
315;  so,  the  fact  of  abandonment  cannot  be  charged  from  the  exist- 
ence of  other  facts— 52  Cal.  315.  Where  there  was  some  evidence, 
however  slight,  tending  to  prove  the  complicity,  it  Is  error  to  charge 
that  there  was  no  evidence  of  that  fact— 63  Cal.  604.  It  is  not  sufficient 
if  it  merely  tends  to  raise  a  suspicion  of  the  guilt  of  accused— 50  CaL 
481,  commenting  on  39  Cal.  404.  if  there  be  substantial  conflict  in  the 
evidence  as  to  a  material  fact,  and  if  in  its  charge  the  court  assumes 
the  fact  as  proved,  it  is  error— 53  Cal.  612:  49  id.  166;  32  id.  213;  30  id. 
151 ;  17  id.  147;  16  id.  137;  id.  98.  In  the  Chinese  game  of  **  Tan,"  where 
the  evidence  tended  to  lurove  that  defendants  were  severally  engaged 
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In  distinct  transactions,  to  charge  the  jury  that  there  might  be  one 
game  conducted  by  two  dealers  at  the  same  time,  Is  error— (i  Pac.  G. 
L.  J.  556.  If  there  is  no  evidence  to  prove  an  act  manslaughter  or 
excusable  homicide,  it  is  not  error  to  charge  that  if  K.  was  intention- 
ally, willfully,  deliberately,  and  premeditatedly  killed,  it  Is  murder  in 
the  first  degree,  otherwise  it  is  in  the  second  degree— 49  Cal.  180.  The 
charge  must  be  taken  together.  It  is  not  necessary  to  Insert  in  each 
separate  Instruction  all  the  exceptions,  limitations,  and  conditions 
which  are  inserted  in  the  charge,  taken  as  a  whole— 49  Cal.  182;  48  id. 
93;  it  forms  no  part  of  the  judgment  roll— 44  Cal.  598. 

Instmctions.— The  defendant  has  a  right  to  a  full  statement  of  the 
law  from  the  court- 39  Ala.  ti84;  43  id.  340;  50  id.  117;  3  Cold.  339;  id. 
344;  5  id.  800;  3'i  Ga.  515;  35  id.  241;  39  id.  684;  1  Idaho,  75:  42  Mo.  242: 
64  id.  191;  22  Ind.  247;  25  Iowa,  572;  32  Vt.  491.  Instructions  deemed 
necessary  either  from  the  course  of  the  argument  or  to  prevent  in- 
justice, may  be  given  by  the  court,  or  tbose  already  given  may  be  ex- 
plained—18  Cal.  636.  The  court  is  not  forced  to  adopt  the  language  in 
which  counsel  may  couch  instructions  prayed  for,  but  may  recast,  and 
submit  them  in  his  own  terms— 49  Cal.  578;  30  id.  450;  1  ColO;  514;  12 
Ga.  293;  8  Iowa,  407;  19  id.  169;  36  Miss.  77;  3  Ind.  226;  4  Jones  (N.  C.) 
440;  36  Mo.  592;  9  Smcdes  &  M.  284;  84  Fa.  St.  158;  nor  is  it  boimd,  if 
an  instruction  asked  for  is  partly  correct  and  partly  erroneous,  to 
either  afhrm  or  repudiate  ft  as  a  whole— 13  Ark.  318;  13  Fla.  636;  8  Iowa, 
-407;  40  111.  488;  118  Mass.  1;  62  Mo.  596:  51  Me.  267;  10  Smedes  &  M.  192. 
The  court  may  modify  or  add  to  an  instruction  asked,  provided  the 
law  material  to  the  case  is  clearly  and  correctly  given— 30  Cal.  450;  32 
id.  288:  25  id.  460;  47  id.  S6;  but  a  verbal  modification  of  a  written  in- 
struction is  erroneous— 8  id.  341. 

Instractions  must  be  supported  by  the  evidence— 6  Pac.  C.  L.  J.  556. 
There  can  be  no  instruction  unless  there  is  some  evidence  to  which  it 
applies,  on  some  rational  theory,  logically  deduced  from  such  evi- 
dence-1  Cal.  385;  6  id.  217;  15  id.  482;  24  id.  28;  27  id.  514;  30  id.  207; 
32  id.  204;  39  id.  691.  They  must  always  be  given  with  reference  to  the 
facts  proved— 15  Cal.  477;  24  id.  18;  27  id.  509;  30  id.  207.    The  court 

{)roperly  refuses  to  submit  a  point  to  the  jury,  on  which  there  is  no  ev- 
dence— 41  Cal.  237.  Where  instructions  asked  have  no  application  to 
the  case,  they  may  be  refused— 6  Cal.  214 ;  28  id.  282.  An  erroneous  in- 
struction is  not  cured  by  a  correct  statement  of  the  law  in  another 
part  of  the  charge— 54  Cal.  154. 

If  there  is  any  evidence  to  show  a  state  of  facts  which  would  justi- 
fy the  killing  or  reduce  it  to  manslaughter,  it  is  error  to  instruct  that 
the  burden  of  proof  is  on  the  prisoner,  to  disprove  guilt  by  preponder- 
ating evidence— 49  Cal.  611.  It  is  error  to  instruct  that  if  they  find  a 
verdict  of  guilty  they  must  convict  the  defendant  of  the  offense 
charged  in  the  Indictment— 53  Cal.  263.  The  intention  is  a  material 
fact  to  be  found  by  the  jury— 53  Cal.  263.  If  the  instructions  have  al- 
ready been  substantially  given,  the  court  may  refuse  to  give  them— 28 
Cal.  428;  30  id.  155:  although  it  is  better  for  the  court  to  give  them— 
27  Cal.  515;  30  id.  155.  Unless  clearly  covered  by  those  already  given, 
an  instruction  should  not  be  refuse(4-32  Cal.  436:  see  27  id.  515;  32  id. 
282.  When  instructions  are  refused  because  similar  instructions  have 
been  already  given,  the  ground  of  the  refusal  must  be  stated  in  tlie 
hearing  of  the  jury— 8  Cal.  3!)0:  see  13  id.  173;  27  id.  614;  17  id.  148;  but 
such  instruction  must  be  free  from  objection,  neither  ambiguous  nor 
obscure,  nor  calculated  to  mislead  or  confuse  the  jury— 17  Cal.  430. 

The  court  may  instmct  as  to  what  amounts  to  deliberation— 43  Cal. 
351 ;  and  that  in  delil>erating  there  need  be  no  appreciable  time  be- 
tween the  intent  and  the  act— 43  id.  352:  34  id.  211.  It  may  instruct 
that  testimony  has  been  introduced  tending  to  prove  certain  matter, 
and  such  instruction  is  not  an  expression  of  6pimon  as  to  the  weight 
or  effect  of  the  evidence,  nor  as  to  what  fact  has  been  proved— 49  Cal. 
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562.  An  Instmctlon  upon  a  trial  for  an  assault  with  intent  to  kill,  to 
the  effect  that  evidence  of  drunkenness  on  the  part  of  defendant, 
while  clearly  admissible  under  the  law,  should  he  received  witli  grreat 
caution,  is  not  erroneous— ."iS  Gal.  592;  see  43  id.  344.  An  instraction 
that  if  the  jury  "  believe  any  witness  had  sworn  upon  the  stand  'will- 
fully, surreptitiously,  and  falsely,  in  respect  to  any  matter  material 
to  the  Issue,  they  should  disresard  his  testimony  altogether/'  proper^ 
ly  refused— ^3  Cal.  354. 

A  failure  to  instruct  the  jury  that  statements  made  to  the  prisoner 
are  not  admissible  to  prove  their  truth,  is  not  erroneous,  unless  re* 
quested  to  be  given— ^3  Gal.  613;  32  id.  98;  48  id.  278;  49  id.  173.  Con- 
tradictory instructions  are  not  to  be  tolerated— 43  Gal.  552.  To  arrive 
at  the  meaning  of  an  instruction,  all  the  instructions  on  the  same 
point  must  be  considered— 55  Gal.  201.  An  erroneous  instruction  Is 
cured  by  another  instruction,  whereby  a  jury  was  prevented  frotn  be- 
ing misled  by  the  error— 55  GaL  202.  As  to  oral  instructions— see  ante^ 
§  1093,  subd.  6,  note;  §  1176. 

1128.  After  hearing  the  charge,  the  jury  may  either 
decide  in  court  or  may  retire  for  deliberation.  If  they  do 
not  agree  without  retiring,  an  officer  must  be  sworn  to 
keep  them  together  in  some  private  and  convenient  place/ 
and  not  to  permit  any  person  to  speak  to  or  communioate 
with  them,  nor  to  do  so  himself,  unless  by  order  of  the 
court,  or  to  ask  them  whether  they  have  agreed  upon  a 
verdict,  and  to  return  them  into  court  when  they  have  so 
agreedj  or  when  ordered  by  the  court. 

1129.  When  a  defendant  who  has  given  bail  appears 
for  trial,  the  court  may,  in  its  discretion,  at  any  time 
after  his  appearance  for  trial,  order  him  to  be  committed 
to  the  custody  of  the  proper  officer  of  the  county,  to  abide 
the  judgment  or  further  order  of  the  court,  and  he  must 
be  committed  and  held  in  custody  accordingly. 

1130.  If  the  district  attorney  fails  to  attend  at  the 
trial,  the  court  must  appoint  some  attorney-at-law  to  per- 
form the  duties  of  the  district  attorney  on  such  trial. 

1131.  Upon  a  trial  for*  larceny  or  embezzlement  of 
money,  bank-notes,  certificates  of  stock,  or  valuable 
securities,  the  allegation  of  the  indictment  or  informa- 
tion, so  far  as  regards  the  description  of  the  property,  is 
sustained,  if  the  offender  be  proved  to  have  embezzled  or 
stolen  any  money,  bank-notes,  certificates  of  stock,  or 
valuable  security,  although  the  particular  species  of  coin 
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or  other  money,  or  the  number,  denomination,,  or  kind  of 
bank-notes,  certificates  of  stock,  or  valuable  security,  be 
not  proved;  and  upon  a  trial  for  embezzlement,  if  the 
offender  be  proved  to  have  embezzled  any  piece  of  coin 
or  other  money,  any  bank-note,  certificate  of  stock,  or 
valuable  security,  although  such  piece  of  coin  or  other 
money,  or  such  bank-note,  certificate  of  stock,  or  valuable 
security,  may  have  been  delivered  to  him  in  order  that 
some  part  of  the  value  thereof  should  be  returned  to  the 
party  delivering  the  same,  and  such  part  shall  have  been 
returned  accordingly.    [In  effect  April  9th,  1880.] 
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CHAPTER  m. 

CONDUCT  OF  TH£  JUBY  AFTEB  THE  CAUSE  IS  SUBMITTED 

TO  THEM!. 

S  1135.  Boom,  etc.,  for  Jury  after  retirement. 

S  1136.  Accommodations  for  jury  when  kept  together. 

S  1137.  What  papers  the  jury  may  take  with  them. 

S  1138.  After  retirement,  may  return  into  court  for  information. 

S  1139.  If  juror  after  retirement  become  sick,  etc. 

S  1140.  Not  to  be  discharged  unless  there  is  no  probability  that  tliey 

can  i^ree. 

S  1141.  When  discharged  without  verdict,  cause  to  be  again  tried. 

S  1142.  Court  may  adjourn  during  absence,  but  deemed  open. 

S  1143.  Finaladjoumment  discharges  jury.   [Repealed.] 

1135.  A  room  must  be  provided  by  the  supervisors  of 
each  county  for  the  use  of  the  jury,  upon  their  retirement 
for  deliberation,  with  suitable  furniture,  fuel,  lights,  and 
stationery.  If  the  supervisors  neglect,  the  court  may 
order  the  sheriff  to  do  so,  and  the  expenses  incurred  "by 
him  in  carrying  the  order  into  effect,  when  certified  by 

the  court,  are  a  county  charge. 

Necessaries  to  be  famished.— It  is  the  duty  of  the  court  to  see  that 
the  jury  Is  provided  with  medicine  and  other  conveniences  or  neces- 
saries—Sd  Oa.  696;  see  Pol.  Code,  §  4344,  subd.  3. 

1136.  "While  the  jury  are  kept  together,  either  during 
the  progress  of  the  trial  or  after  their  retirement  for 
deliberation,  they  must  be  provided  by  the  sheriff,  at  the 
expense  of  the  county,  with  suitable  and  sufiSicient  food 
and  lodging. 

1137.  Upon  retiring  for  deliberation,  the  jury  may 
take  with  them  all  papers  (except  depositions)  which  have 
been  received  as  evidence  in  the  cause,  or  copies  of  such 
public  records  or  private  documents  given  in  evidence  as 
ought  not,  in  the  opinion  of  the  court,  to  be  taken  from  the 
person  having  them  in  possession.    They  may  also  take 
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with  them  the  written  instructions  given,  and  notes  of  the 
testimony  or  other  proceedings  on  the  trial,  taken  by 
themselves,  or  any  of  them,  hut  none  taken  hy  any  other 
person. 

What  jury  may  take.— The  Jury  are  entitled  to  take  out  vrith  them 
such  papers  and  instruments  of  evidence  as  have  been  admitted  in  the 
case— 61  111.  365;  but  if  others  are  taken,  and  which  lead  to  a  conviction, 
it  will  be  cause  for  setting  aside  the  verdict— 10  Allen,  184;  16  Ark.  568: 
1  Idaho,  114;  6 Mass.  405738111.527;  4  Wash.  0.  C.  148:  3  Johns. 252;  2 
Teates,  273;  20  Kans.  643;  10  Rich.  212;  5  Ben.  238;  34  Leg.  Int.  204.  It 
is  error,  in  acriminal  case,  to  permit  the  jury,  on  retiring,  to  take  with 
them  instructions  refused  by  the  court;  but  if  such  refused  instruc- 
tions are  asked  by,  and  favorable  to,  the  defendant,  the  fact  that  the 
jury  takes  them  cannot  prejudice  him— 6  Pac.  G.  L.  J.  938. 

Return  for  information.— After  retiring,  the  Jury  may  return  Into 
court  for  information— 53  Cal.  575.  This  section  does  not  authorize  an 
oral  charge— 53  Cal.  575 ;  see  ante,  §  1093,  subd.  6  and  note.  It  is  a  fatal 
error  for  a  jury  to  return  into  court  and  receive  instructions  in  the 
absence  of  defendant's  attorney,  or  without  proof  of  notice  to  him  of 
their  return- 37  GaL  276. 

1138.  After  the  jury  have  retired  for  deliberation,  if 
there  be  any  disagreement  between  them  as  to  the  testi- 
mony, or  if  they  desire  to  be  informed  on  any  point  of  law 
arising  in  the  cause,  they  must  require  the  officer  to  con- 
duct them  into  court.  Upon  being  brought  into  court, 
the  information  required  must  be  given  in  the  presence 
of,  or  after  notice  to,  the  district  attorney  and  the  defend- 
ant or  his  counsel,  or  after  they  have  been  called.  [Ap- 
proved March  30th,  in  effect  July  1st,  1874.] 

1139.  If,  after  the  retirement  of  the  jury,  one  of  them 
be  taken  so  sick  as  to  prevent  the  continuance  of  his 
duty,  or  any  other  accident  or  cause  occur  to  prevent 
their  being  kept  for  deliberation,  the  jury  may  be  dis- 
charged. 

Discharge  of  jnry.- A  discharge  of  a  Jury  from  sickness  or  any  other 
accident,  is  not  a  bar  to  further  prosecution  for  the  same  offense— 41 
Cal.  215;  48  id.  326.  The  discretion  of  the  court  to  discharge  the  jury 
must  be  exercised  upon  some  kind  of  evidence,  and  the  j  udgmen  t  on  the 
point  should  be  expressed  in  some  form  on  the  record— 4&  Cal.  327;  see 
ante,  §  1017,  subd.  4  and  note. 

1140.  Except  as  provided  in  the  last  section,  the  jury 
cannot  be  discharged  after  the  cause  is  submitted  to  them 
until  they  have  agreed  upon  their  verdict,  and  rendered 
it  in  open  court,  unless  by  consent  of  both  parties,  entered 
upon  the  minutes,  or  unless  at  the  expiration  of  such 
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time  as  the  court  may  deem  proper,  it  satisfactorily 
appears  that  there  is  no  reasonable  probability  that  the 
jury  can  agree. 

Discharge  by  consent— If  the  jury  Is  discharged  with  the  consent 
of  the  defendant,  becaose  unable  to  agree,  it  is  not  an  acquittal  of  de- 
fendant—41  Cal.  214;  and  the  prisoner  is  not  entitled  to  discharge  on 
liabeas  corpus  in  such  a  case— 41  Cal.  219.  In  case  of  failure  of  the  Jury 
to  agree,  the  proper  course  is  to  call  them  into  court  and  have  tnem 
announce  their  inability  to  agree,  and  then  discharge  them— 48  Cal.  334. 
The  jury  may  be  discharged  without  rendering  a  verdict,  on  consent 
of  both  parties— 38  Cal.  475.    See  ante,  §  1017,  subd.  4,  note. 

1141.  In  all  cases  where  a  jury  is  discharged  or  pre- 
vented from  giving  a  verdict  by  reason  of  an  accident  or 
other  cause,  except  where  the  defendant  is  discharged 
during  the  progress  of  the  trial,  or  after  the  cause  is  sub- 
mitted to  them,  the  cause  may  be  again  tried.  [In  effect 
April  9th,  1880.] 

See  41  Cal.  215;  and  see  post,  §  1181. 

1142.  "While  the  jury  are  absent,  the  court  may  ad- 
journ from  time  to  time,  as  to  other  business,  but  it  must 
nevertheless  be  open  for  every  purpose  connected  with 
the  cause  submitted  to  the  jury,  until  a  verdict  is  ren- 
dered or  the  jury  discharged. 

Adjonmment.— A  district  Judge  may  adjourn  a  general  term  in 
one  county  over  an  intervening  term  in  another  county*  and  the  term 
so  adjourned  is  a  continuation  of  the  regular  term— 42  Cal.  19. 

1143.  Eepealed.    [In  effect  March  12th,  1880.] 
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CHAPTER  IV. 

THE  VERDICT. 

S  1147.  Ketumof  jury. 

§  1148.  Appearance  of  defendant. 

§  1149.  Manner  of  taking  verdict. 

§  1150.  Verdict  may  be  general  or  special. 

§  1151.  General  verdict. 

§  1152.  Special  verdict. 

§  1153.  Special  verdict,  bow  rendered. 

§  1154.  Form  of  special  verdict. 

§  1155.  Judgment  on  special  verdict. 

§  1156.  Wben  special  verdict  defective,  new  trial  to  be  ordered. 

§  1157.  Jury  to  find  degree  of  crime. 

§  1158.  Jury  may  find  upon  charge  of  previous  conviction. 

§  1159.  Jury  may  convict  of  lesser  offense,  or  of  attempt. 

§  1160.  Verdict  as  to  some  defendants,  new  trial  as  to  others. 

§  1161.  Court  may  direct  a  reconsideration  of  the  verdict. 

§  1162.  When  Judgment  may  be  given  on  informal  verdict. 

§  1163.  Polling  the  Jury. 

§  1164.  Recording  the  verdict. 

§  1165.  Defendant,  when  to  be  discharged. 

§  1166.  Proceedings  upon  conviction  or  special  verdict. 

§  1167.  Proceedings  on  acquittal  on  ground  of  insanity. 

1147.  When  the  jury  have  agreed  upon  their  verdict, 

they  must  be  conducted  into  court  by  the  officer  having 

them  in  charge.    Their  names  must  then  be  called,  and  if 

all  do  not  appear,  the  rest  must  be  discharged  without 

giving  a  verdict.    In  that  case  the  action  may  be  again 

tried  at  the  same  or  another  term. 

Return  of  jurors  into  court.— Irregulartty  in  not  first  calling  over 
their  names,  does  not  prejudice  the  defendant,  if  the.  Jurors  are  all 
present  andhad  agreea->44  Cal.  542. 

1148.  If  charged  with  a  felony,  the  defendant  must, 
before  the  verdict  is  received,  appear  in  person.  If  for 
a  misdemeanor,  the  verdict  may  be  rendered  in  his  ab- 
sence.   [In  effect  April  9th,  1880.  ] 
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Appearance.— At  the  time  of  the  rendition  of  the  verdiet  on  a 
charge  of  felony,  the  defendant  must  be  present  In  court— 42  Cal.  168; 
55  id. 290:  62Iud.46;  19Gratt.656;  18  Pa.  St.  103;  63  id.  386;  2Sneed,550; 
55  Ga.  521 ;  49  Miss.  716;  62  id.  391 ;  6  Pa.  St.  385;  69  id.  286;  but  otherwise 
as  to  the  necessity  of  his  presence  In  a  case  of  misdemeanor— 23  Cal.  160; 
5  Blatchf.  104;  see  29  Iowa,  286;  19  N.  Y.  649;  25  Pa.  St.  221;  16  Vt.  497; 
17  Wis.  675;  6  Ired.  164;  14  Mich.  300.  That  the  prisoner  was  absent, 
must  be  proved  by  defendant— 31  Cal.  627;  4  id.  224.  If  defendant  Is 
not  present  when  verdict  is  rendered,  but  enters  immediately  after  it, 
and  Def  ore  the  jury  is  discharged,  it  will  not  be  held  a  vital  error  un- 
less his  rights  are  prejudiced— 33  Cal.  99. 

1149.  When  the  jury  appear,  they  must  he  asked  by 
the  court,  or  clerk,  whether  they  have  agreed  upon  their 
verdict,  and  if  the  foreman  answers  i^  the  affirmative, 
they  must,  on  being  required,  declare  the  saAie. 

1150.  The  jury  may  render  a  general  verdict,  or,  when 

they  are  in  doubt  as  to  the  legal  effect  of  the  facts  proved, 

they  may,  except  upon  a  trial  for  libel,  find  a  special 

verdict.    [In  effect  April  9th,  1880.  ] 

Verdict.— Upon  the  request  of  either  party,  the  court  shonld  in- 
struct the  juiy  that  they  have  the  discretion  to  render  either  a  gen- 
eral or  special  verdict— 27  Cal.  407.  The  only  verdict  in  a  criminal 
case  that  a  jury  can  render  under  the  laws  of  Louisiana  is  a  general 
verdict— 17  JLa.  An.  71. 

1151.  A  general  verdict  upon  a  plea  of  not  guilty  is 
either  "guilty"  or  **not  guilty,'*  which  imports  a  con- 
viction or  acquittal  of  the  offense  charged  in  the  indict- 
ment. Upon  a  plea  of  a  former  conviction  or  acquittal  of 
the  same  offense,  it  is  either  "for  the  people*'  or  "for  the 
defendant.'*  When  the  defendant  is  acquitted  on  the 
ground  that  he  was  insane  at  the  time  of  the  commission 
of  the  act  charged,  the  verdict  must  be  "not  guilty  by 
reason  of  insanity."  When  the  defendant  is  acquitted  on 
the  ground  of  variance  between  the  indictment  and  the 
proof,  the  verdict  must  be  "not  guilty  by  reason  of  vari- 
ance between  indictment  and  proof."     [Approved  March 

30th,  in  effect  July  1st,  1874.] 

Greneral  verdict.— The  verdict "  guilty  "  Is  assumed  to  refer  to  the 
indictment  to  which  it  is  a  response— 39  111.  26.   When  a  jury  returns  a 


general  verdict  upon  an  indictment  containing  several  counts,  it  will 
e  presumed  that  they  found  the  prisoner  guilty  on  all— 34  Conn.  280; 
39111. 164;  1  W.  Ya.  357;  or  that  the  finding  was  on  the  good  count. 


where  the  other  count  was  bad— 3  Clifl!.  28;  3  McLean,  405:  45  Barb. 

494;  66  Ala.  210;  84111.297;  8  B.Mon  "    '"        "  "'  "       """    " 

Mass.  214;  17  Pick.  80;  7  Ired.  275 


L.  30:  8  Humph.  118;  8  Heisk.2i5;  103* 
;  3  Eich.  33f ;  14  Smedes  &  M.  126. 
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A  general  verdict  will  be  presamed  to  have  been  given  on  the  count 
to  which  the  testimony  applied— 7  Jones,  (N.  C.)  24;  see  69  N.  C.  364. 
The  verdict  need  not  state  on  which  count  It  was  found— 31  Miss. 
473;  36  N.  Y.  77.  It  Is  good  if  any  one  of  the  cdunts  is  good— 3 
McLean,  405;  3  Cliff.  28;  6  Met.  236;  17  Pick.  80;  103  Mass.  214;  45  Barb. 
494;  5  Fa.  St.  60;  7  Ired.275;  3  Rich.  337:  55  Ala.  210;  14  Smedes  &  M. 
126;  34  111.  297;  8  B.  Mon.  30;  8  Humph.  118;  3  Heisk.  215;  21  Mo.  269;  38 
Me.  574:  23  Pa.  St.  355;  1  Sneed,  511;  34  Ala.  253;  13  Gray,  26;  2  Ohio  St. 
662;  10  Ga.  47;  3  McLean,  405;  7  Ired.  275;  40  Ala.  684;  8  B.  Mon.  30;  1 
Parker  Cr.  B.  246;  28  Mo.  594;  8  Iowa.  477;  43  Me.  218;  42  N.  H.  485.  A 
party  indicted  as  principal  cannot  be  convicted  on  evidence  showing 
that  he  was  accessory  before  the  fact— 39  Cal.  175. 

A  verdict  of  gailty  on  one  count,  saying  nothing  as  to  other  counts, 
is  equivalent  to  a  verdict  of  not  guilty  as  to  the  other  counts— Deady, 
264:  5  Allen,  514;  7  Blackf.  186;  6  Ala.  200;  9  Leigh,  627;  14  Ind.  5!;0:  56 
id.  101;  64  id.  498^  65  id.  445;  5  Ul.  168;  42  Me.  384:  68  Mo.  120;  63  Me. 
128;  24  N.  Y.  100;  22  Pa.  St.  351;  52  id.  424;  8  Smedes  &  M.  762:  2  Va. 
Cas.  235;  30  Wis.  410.  A  verdict  does  not  cure  the  defects  of  an  indict- 
ment—9  Cal.  30.  It  is  conclusive  as  to  the  venue  having  been  proved, 
when  it  reads, "  guilty  as  charged  in  the  indictment  "—15  Cal.  426. 

A  verdict  acquitting  defendant  of  forging  and  uttering  an  indorse- 
ment Is  not  an  estoppel  upon  any  matter  aliunde— '18  Cal.  507.  Finding 
one  guilty  who  is  not  named  in  the  indictment  is  an  acquittal  of  the 
one  named— 31  Cal.  451;  but  when  the  true  name  was  discovered  and 
used  on  the  trial,  it  is  not  a  fatal  variance— 34  Cal.  189.  The  procedure 
in  rendering  a  general  verdict  must  be  in  open  court,  and  In  the  de- 
fendant's presence— 19  Ark.  476;  49  Miss.  716:  53  id.  363;  125  Mass.  203: 
76  N.  C.  66. 

A  written  general  verdict  Is  irregular,  and  the  court  may  require 
it  to  be  made  orally— 125  Mass.  203;  56  Miss.  154;  id.  7&6;  16  N.  H.  325: 
62  Ind.  46:  but  see  19  Ohio  St.  579.  A  general  verdict  implies  that  all 
facts  well  pleaded  are  found  in  manner  and  form  as  charged— 49  Barb. 
122;  39  ni.  26;  45  Ind.  550;  see  17  Ohio  St.  294;  and  the  words  "as 
charged  in  the  indictment  **  are  mere  surplusage— 13  Iowa,  426.  Any 
addition  to  a  general  verdict  may  be  regarded  as  surplusage— 34  Cal. 
189;  37  in.  459;  see  2  Va.  Cas.  471;  28  Md.  600;  4  Yeates,  441.  So,  a 
recommendation  to  mercy  is  no  part  of  the  verdict,  and  the  court 
may  order  it  to  bo  recorded  without  such  recommendation- 17  Cal.  16; 
22  La.  An.  27;  dlGa.328. 

Sealed  verdict.— The  court  may,  with  the  defendant's  consent,  per- 
mit the  jury  to  separate  and  bring  in  a  sealed  verdict— 46  Cai.  357 ;  2 
Blackf.  114;  30  111.  256;  31  Ind.  492;  116  Mass.  37:  63  Me.  590:  6  McLean, 
186;  9Phila.  592.  The  defendant  is  entitled  to  have  thejury  present 
at  its  rendition— 6  McLean,  186;  32  Hi.  485;  11  Ind.  569;  32  Mich.  63. 

1152.  A  special  verdict  is  that  by  which  the  jury  find 
the  facts  only,  leaving  the  judgment  to  the  court.  It 
must  present  the  conclusions  of  fact  as  established  by  the 
evidence,  and  not  the  evidence  to  prove  them,  and  these 
conclusions  of  fact  must  be  so  presented  as  that  nothing 
remains  to  the  court  but  to  draw  conclusions  of  law  upon 

them. 

Special  verdict.— If  there  is  a  plea  of  "  not  guilty,"  and  a  plea  of 
former  conviction,  the  defendant  fs  entitled  to  a  verdict  on  each  plea 
—51  Cal.  279.  If  the  verdict  is  "guilty"  alone,  no  judgment  of  con- 
viction can  follow— 51  CaL  279. 

PEN.  Code.— 40. 


§§  1153-5  VERDICT.  470 

1153.  The  special  verdict  must  be  reduced  to  writing 
by  the  jury,  or  in  their  presence  entered  upon  the  minutes 
of  the  court,  read  to  the  jury,  and  agreed  to  by  them, 
before  they  are  discharged. 

Verdict,  how  rendered.— If  the  jury  Is  discbaised  before,  the  ver- 
dict Is  entered,  the  prisoner  oaght  to  be  discharged— 6  Pac.  C.  L.  J.  65. 
See  ante,  §  1151;  and  post,  §  1181,  and  notes.  If,  while  the  jury  is  oat 
deliberating,  the  judge,  without  calling  the  Jury  into  court,  adjourns 
the  term,  it  is  equivalent  to  an  acquittal— 48rCaI.  329.  See  ante,  §  1016, 
note. 

1154.  The  special  verdict  need  not  be  in  any  particu- 
lar form,  but  is  sufficient  if  it  present  intelligibly  the 
facts  found  by  the  jury. 

Form  of  verdict.— The  court  should  direct  the  jury  to  return  their 
verdict  in  proper  form— 53  Cal.  627.  "We,  the  jurors,  agree  that  de- 
fendant is  guilty  of  murder  in  the  second  degree,"  is  good  in  sub- 
stance and  form— 49  Gal.  242.  *'  We,  the  jury  in  the  case,  do  find  a  ver- 
dict for  manslaughter,"  is  sufficient— 49  Cal.  427;  48  id.  559.  An  in- 
formal verdict  is  sufficient,  if  it  can  be  clearly  understood  as  being  a 
general  verdict  of  guilty  or  not  guilty— 48  CaL  559.  The  verdict  must 
specify  the  offense,  or  some  offense  included  within  the  offense 
charged,  or  judgment  of  conviction  will  be  reversed— 53  Cal.  627.  The 
court  may  amend  a  verdict  in  form,  so  as  to  meet  the  requirements  of 
the  law,  at  any  time  while  the  jury  is  before  It,  and  under  its  control— 
6  Fac.  C.  L.  J.  323.  In  a  prosecution  for  embezzlement,  the  verdict 
"  We,  the  jury,  find  defendant  jguilty,  as  Indicted,  to  the  sum  of  $90," 
though  not  artistically  worded;  is  sufficient  in  substance— 6  Pac.  C.L. 
J.  968.  Where  there  are  several  counts,  the  accurate  practice  is  to  find 
specially  on  each  count— 76  IlL  380. 

1155.  The  court  must  give  judgment  upon  the  special 
verdict  as  follows : 

1.  If  the  plea  is  not  guilty,  and  the  facts  prove  the 
defendant  guilty  of  the  offense  charged  in  the  indictment, 
or  of  any  other  offense  of  which  he  could  be  convicted 
under  that  indictment,  judgment  must  be  given  according- 
ly.  But  if  otherwise,  judgment  of  acquittal  must  be  given. 

2.  If  the  plea  is  a  former  conviction  or  acquittal  of  the 
same  offense,  the  court  must  give  judgment  of  acquittal 
or  conviction,  as  the  facts  prove  or  fail  to  prove  the  for- 
mer conviction  or  acquittal. 

Judgment.- A  judgment  of  conviction  should  be  certain  and  final, 
and  subject  to  no  future  decision  or  contingency— 1  Blackf.  37.  It 
should  state  that  the  plea  of  the  prisoner  preceded  the  selection  and 
swearing  of  the  jury— 1  Ala.  655.  Dates  may  be  given  in  figures— 24 
Ala.  672.  The  day  of  the  execution  of  the  sentence  of  death  should  not 
be  inserted  in  the  judgment,  but  in  the  warrant  for  the  execution— % 
Cal.  99;  45  id.  137.  A  judgment  may  be  erroneous  in  part,  but  valid  as 
to  the  residue— J^  Conn.  82;  1  Cowen,  144.   A  conviction  of  a  l«Mer 
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offense  is  an  acquittal  of  every  other  offense  of  a  higher  grade  includ- 
ed In  the  charge— 6  Gal.  543.   See  post,  §  1159;  ttnte,  $i016,  subd.  3. 

1156.  If  the  jury  do  not,  in  a  special  verdict,  pro- 
nounce affirmatively  or  negatively  on  the  facts  necessary 
to  enable  the  court  to  give  judgment,  or  if  they  find  the 
evidence  of  facts  merely,  and  not  the  conclusions  of  fact, 
from  the  evidence,  as  established  to  their  satisfaction,  the 
court  must  order  a  new  trial. 

Defective  verdict.— A  verdict  fatally  defective  is  a  nullity— 13  W. 
ya.859;  21  Pick.  509;  43  Ala.  350.  When  the  verdict  Is  insensible,  in- 
Bufflcient,  or  contrary  to  the  evidence,  the  practice  is  to  set  it  aside, 
and  grant  a  new  trial— 21  Pick.  509;  21Iowa,%2;  14  Rich.  209;  15Serg. 
JbB.9a;  see  89  Me.  68;  20  Ohio,  26;  5  0ratt.663:  38  Miss.  295;  52  id.  777; 
but  mere  clerical  errors  will  not  make  a  verdict  insensible— 20  Gal.  432; 
14  Ga.  8. 

Terdict  contrary  to  evidence.— A  verdict  contrary  to  tiie  weight  of 
evidence  will  be  set  aside— Ollp.  356;  12  Conn.  487;  2  DaU.  118:  JBail. 
565;  42111.331:  8  Leigh.  726;  2  Nott  A  McC.261:  5  Humph.  553;  I  Mo. 
417;  5  Pick.  429.  In  case  of  arson— 12  Conn.  487;  for  passing  altered 
note— 2  BaiL  565;  for  marking  hogs  with  intent  to  steal— 1  Mo.  417 ;  for 
receiving  stolen  goods;  on  the  question  of  scienter— 5  Humph.  553: 
on  a  chaive  of  second  offense,  with  no  proof  of  identity  of  defendant 
—5  Pick.  429;  or,  where  the  corpus  delicti  was  not  proved— 8  Leigh,  726; 
12  Minn.  298.  If,  however,  there  be  conflicting  evidence  on  both  sides, 
and  the  question  be  one  of  doubt,  the  verdict  will  generally  be  per- 
mitted to  stand— see  50  Gal.  304;  10  id.  301;  4  Neb.  08;  12  Nev.  300;  1 
Blackf.  395:  4  lud.  540:  45  id.  157:  3  Iowa, 339;  15 Id.  72;  3 Humph.  289; 
10  id.  144;  2  Bail.  291;  33  Oa.  24;  id.  98:  55  id.  47;  id.  556:  37  Mo.  343;  4 
Yerg.  152;  49  Mo.  343;  13  Ark.  694;  49  Mo.  282;  15  Ark.  624;  3  Kan.  450; 
23  Tex.  210;  see  contra^  72  111.  37.   See  NEW  Trial, poj^  S  1181. 

1157.  Whenever  a  crime  is  distinguished  into  degrees, 
the  jury,  if  they  convict  the  defendant,  must  find  the 

degree  of  the  crime  of  which  he  is  guilty. 

Degree  of  crime*— The  verdict  should  determine  the  degree  of  the 
crime-52  Gal.  454;  40  id.  137;  .53  id.  627;  49  Id.  179;  15  id.  38:  42  Ala.  509; 
33  Ind.  167.  The  question  of  deliberation  and  premeditation  is  pe- 
culiarly within  the  province  of  the  Jury— 43  Gal.  556.  If  the  Jury  do 
not  determine  the  degree,  the  court  ought  to  order  them  to  make  the 
finding  specific— 15  Cfal.  88;  19  Cal.  426.  It  is  the  duty  of  the  Jury  to 
find  the  degree  of  guilt,  and,  though  the  indictment  charge  murder  in 
the  second  degree,  the  Jury  may  find  a  verdict  in  the  first  degree— 34 
Gal.  211 ;  see  53  id.  263.  That  the  verdict  must  specify  the  degree— see 
40  Cal.  129;  58  Me.  564:  109  Mass.  348;  19  Conn.  388:  12  Md.  514;  2  Houst. 
585;  Wright,  75;  3  Ohio  St.  68;  id.  101;  8  id.  98;  10  Ohio  St.  459;  7 
Clarke,  236;  17  Iowa,  339;  6  Mich.  273;  30  Wis.  437:  7  Kan.  143:  8  id.  477: 
9  Yerg.  279;  17  Ala.  618:  40  id.  688;  54  id.  520;  8  Mo.  495;  20  id.  397;  31 
Tex.  138;  10  Nev.  388;  17  6a.  497;  36  id.  222. 

Where  a  statute  requires  in  the  verdict  a  designation  of  the  degree, 
or  the  specific  assessment  of  a  punishment,  a  general  verdict  without 
such  designation  or  assessment  will  be  a  nullity— 5  Cal.  3.%;  49  id.  174; 
Id.  241 ;  8  Oratt.  623;  5  id.  697 ;  42  Ala.  009 ;  54  Ind.  441 :  21  Mo.  629:  39  id. 
112;  3  Ohio  St.  101;  id.  89;  115  Mass.  150;  Morris,  259.  A  verdict  im- 
posing a  greater  punishment  than  that  authorized  by  law,  is  void— 40 
CaL4&;  2Leigh,737;  Morris,250;  see84m.216;  24Mich.410.   Jointdc- 
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fendants  may  be  convicted  of  different  degrees— 9  Bush,  693:  31  N.  T. 
229:  3  Cush.  384;  101  Mass.  14;  32  Mass.  405. 

1158.  Whenever  the  fact  of  a  previous  conviction  of 
another  offense  is  charged  in  an  indictment  or  informa- 
tion, the  jury,  if  they  find  a  verdict  of  guilty  of  the  offense 
>vith  which  he  is  charged,  must  also,  unless  the  answer 
of  the  defendant  admits  the  charge,  find  whether  or  not 
he  has  suffered  such  previous  conviction.  The  verdict  of 
the  jury  upon  a  charge  of  previous  conviction  may  be: 
*'  We  find  the  charge  of  previous  conviction  true,"  or, 
"  We  find  the  charge  of  previous  conviction  not  true,'*  as 
they  find  that  the  defendant  has  or  has  not  suffered  such 
conviction.      In  effect  April  9th,  1880.] 

Frevions  conviction.— The  jury  may  And  upon  the  charge  of  a  previ- 
ous conviction— 4  Cal.  376;  ft  Id.  278;  49  Id.  3!)5.  The  Identity  of  the 
p.arty  on  trial  witii  the  party  in  proceedings  resulting  in  Iiis  prior  con- 
viction,  is  a  question  of  fact  for  the  jury— 47  Md.  497;  14  Serg.  &  R.  69; 
2GGa.6l4.    See  an/e,  §§  66(>-667. 

1159.  The  jury  may  find  the  defendant  guilty  of  any 
offense,  the  commission  of  which  is  necessarily  included 
in  that  with  which  he  is  charged,  or  of  an  attempt  to  com- 
mit the  offense.    [In  effect  April  9th,  1880.  ] 

Lesser  offense.— A  jury  may  convict  of  a  lesser  offense  included,  in  a 
prreater— 5  Cal.  133 ;  29  id.  579 ;  44  id.  94 ;  ft  Ala.  32 ;  2  La.  An.  921 :  42  N.  H. 
4i;0 ;  ft  Ohio.  242 ;  as  larceny  on  a  charge  of  robbery— 53  Cal.  58.  Under 
<in  indictment  for  "an  assault  to  commit  murder,"  a  verdict  of 
"guilty  of  an  assault  to  do  bodily  injury,"  is  a  conviction  of  a  simple 
assault  only— 6  Cal.  562;  9  id.  260;  30  id.  218;  40  Id.  427;  44  id.  94;  id. 
581 ;  4ft  id.  284;  49  id.  229;  ft3  id.  264.  A  general  verdict  is  a  conviction  ou 
every  material  allegation  charged  in  the  indictment;  but  if  the  jury 
intend  a  conviction  of  a  lesser  offense  necessarily  included  in  the 
chaj^e,  the  offense  intended  must  be  specified— 6  Cal.  543. 

Where  two  offenses  are  joined  in  one  count,  the  verdict  maybe 
not  guilty  of  the  greater  and  guilty  of  the  less  offense— 17  Gratt.  570: 
id.  576;  3  Cold.  77;  7  Kan.  106;  1  Hayw.  12;  3  Har.  (Del.)  554;  12 
Ohio  St.  146;  6  B.  I.  195;  but  there  cannot  ordinarily  be  a  convic- 
tion of  a  minor  offense,  not  included  in  the  offense  charged— 83 111.479; 
7  Mass.  245;  12  Pick.  496;  22  Wend.  175;  3  Hill,  92;  1 N.  Y.  379:  79  Pa.  St. 
503:  7  Serg.  &  B.  433;  2  Aiken.  181 ;  3  Yt.  344;  24  id.  129;  30  N.  J.  L.  185; 

6  Ohio,  1 :  id.  242;  Bice,  431 ;  3  McCord,  190;  34  Mich.  345;  SEngr.  712:  see 

7  Port.  4i)5 ;  Bice,  431 ;  19  Pick.  479.  A  conviction  of  a  lesser  offense  is  an 
acquittal  of  the  greater— 4  Cal.  376;  5  id.  278;  35  id.  391.  See  ante^  §§ 
1155, 1157  and  note. 

1160.'  On  an  indictment  or  information  against  sev- 
eral, if  the  jury  cannot  agree  upon  a  verdict  as  to  all, 
they  may  render  a  verdict  as  to  those  in  regard  to  whom 
they  do  agree,  on  which  a  judgment  must  be  entered  ac- 
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cordingly,  and  the  case  as  to  the  others  may  be  tried  by 
another  jury.    [In  effect  April  9th,  1880.  ] 

Verdict  as  to  codefendant.— Convictions  of  codefendants  are  sev- 
eral—2  Ired.  402;  32  Miss.  406;  49  Vt.  437.  A  conviction  of  a  joint 
offense  can  only  be  on  evidence  of  joint  guilt—see  14  Ohio,  386;  14 
Gray,  67.  One  may  be  convicted  and  the  other  acquitted— 6  Serg.  & 
B.677;  12  Mass.  313;  ISAbb.Pr.  147:  8  Blackf.  205;  34  Tei.  230:  lOlMEo. 
441 ;  29  Pa.  St.  429 ;  14  B.  Hon.  310.  In  cases  of  conspiracy  and  not— see 
5  McLean,  513;  1  Hill,  361 ;  10  La.  An.  698;  2  Ashm.  31 ;  5 Pa.  St.  73.  On 
a  joint  indictment  against  two,  proof  that  the  offense  was  committed 
severally  will  not  sustain  a  conviction  of  either  or  both— 44  Ala.  414. 

1161.  When  there  is  a  verdict  of  conviction,  in  which 
it  appears  to  the  court  tliat  the  jury  have  mistaken  the 
law,  the  court  may  explain  the  reason  for  that  opinion, 
and  direct  the  jury  to  reconsider  their  verdict,  and  if, 
after  the  reconsideration,  they  return  the  same  verdict,  it 
must  be  entered;  but  when  there  is  a  verdict  of  acquittal, 
the  court  cannot  require  the  jury  to  reconsider  it.  If  the 
jury  render  a  verdict  which  is  neither  general  nor  special, 
the  court  may  direct  them  to  reconsider  it,  and  it  cannot 
be  recorded  until  it  is  rendered  in  some  form  from  which 
it  can  be  clearly  understood  that  the  intent  of  the  jury  is 
either  to  render  a  general  verdict  or  to  find  the  facts  spec- 
ially, and  to  leave  the  judgment  to  the  court. 

Amendment  of  verdict.— Where  the  verdict  Is  not  responsive  to  the 
offense  charged,  it  will  be  sent  b.ick,  and  a  verdict  responsive  will  be 
directed— 73  N.  C.  44.  Until  the  Jury  are  discharged  a  verdict  may  be 
amended,  but  not  after  their  discbarge— 31  Cal.451;  11  Ohio,  473;  see 


directed— 73  N.  C.  44.  Until  the  Jury  are  discharged  a  verdict  may  be 
amended,  but  not  after  their  discbarge— 31  Cal.451;  11  Ohio, 473;  see 
10  Gray,  11;  2  Gratt.  508;  22  Ga.  211 ;  5  J.  J.  Mar.  675;  and  any  informal- 


ity, uncertainty,  or  Impropriety  may  be  amended  before  they  separate 
— l'JCal.426;  INev.543:  26  Ga.  593;  2  Gratt.  558;  2  Ashm.  91;  38  Miss. 
295.    See  ante,  §  1151,  note. 

1162.  If  the  jury  persist  in  finding  an  informal  ver- 
dict, from  which,  however,  it  can  be  clearly  understood 
that  their  intention  is  to  find  in  favor  of  the  defendant 
upon  the  issue,  it  must  be  entered  in  the  terms  in  which 
it  is  found,  and  the  court  must  give  judgment  of  acquit- 
tal. But  no  judgment  of  conviction  can  be  given  unless 
the  jury  expressly  find  against  the  defendant  upon  the 

'issue,  or  judgment  is  given  against  him  on  a  special 
verdict. 

1163.  "When  a  verdict  is  rendered,  and  before  it  is  re- 
corded, the  jury  may  be  polled,  at  the  request  of  either 
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party,  in  which  case  they  must  be  severally  asked 
whether  it  is  their  verdict,  and  if  any  one  answer  in 
the  negative,  the  jury  must  be  sent  out  for  further  de- 
liberation. 

Polling  jury.— Either  party  may  require  tbat  the  jury  be  polled— € 
McLean,  182;  11  Iiid.  569:  8  Ired.  330;  53  Ga.  478;  11  Ohio,  472;  77  N.  C. 
498;  1  Wend.  91 ;  ti  Wis.  fOS;  so,  of  the  court  on  its  own  motion— 31  Ark. 
196.  If  any  Juryman  dissent,  the  verdict  is  a  nullity,  and  tbe  jury 
must  a«ain  retire  for  deliberation— Breese,  109;  1  Ball.  3;  26  Ala.  107; 
5  J.  J.  Mar.  676;  but  not  if  the  dissent  be  withdrawn— 6  Tex.  Ct.  App. 
121;  and  see  6  McLean,  86;  11  Ind.  569;  23  Mich.  63. 

1164.  When  the  verdict  given  is  such  as  the  court 
may  receive,  the  clerk  must  immediately  record  it  in  full 
upon  the  minutes,  read  it  to  the  jury,  and  inquire  of  them 
whether  it  is  their  verdict.  If  any  juror  disagree,  the 
fact  must  be  entered  upon  the  minutes,  and  the  jury 
again  sent  out;  but  if  no  disagreement  is  expressed,  the 
verdict  is  complete,  and  the  jury  must  be  discharged 
from  the  case. 

Recording  yerdict.— Unless  it  appears  that  defendant  may  have 
been  prejudiced  in  respect  to  a  substantial  right,  the  failure  to  record 
the  verdict,  read  it  to  the  jury,  and  ask  if  it  is  their  verdict,  is  not 
fatal  to  the  Judgment— 6  Pac.  G.  L.  J.  968.  A  verdict  does  not  become 
final  until  recorded  in  the  minutes— 6  Fac.  G.  L.  J.  65;  and  Judgment 
cannot  be  pronounced  on  it- id.  If  the  jury  is  discharged  before  the 
verdict  is  entered  on  the  minutes,  the  prisoner  should:  be  discharged 
—6  Pac.  G.  L.  J.  65. 

Acquittal,  discharge,  and  detention.  —  Where  the  variance  be- 
tween the  proof  and  indictment  is  of  such  a  character  that  a  convic- 
tion is  impossible,  the  defendant  has  not  been  in  Jeopardy,  and  may 
be  detained  for  further  trial— 17  Gal.  332:  28  id.  507;  9  id.  259;  29  id. 257; 
see  38  id.  476.  See  ante,  Gonst.  Prov.  p.  17;  and  see  Jbopakdy,  ante. 
§  1016. 

1165.  If  judgment  of  acquittal  is  given  on  a  general 
verdict,  and  the  defendant  is  not  detained  for  any  other 
legal  cause,  he  must  be  discharged  as  soon  as  the  judg- 
ment is  given,  except  where  the  acquittal  is  because  of  a 
variance  between  the  pleading  and  proof,  which  may 
be  obviated  by  a  new  indictment  or  information,  the 
court  may  order  his  detention,  to  the  end  that  a  new  in- 
dictment or  inf ormat  ion  may  be  preferred,  in  the  same 
manner  and  with  like  effect  as  provided  in  section  one 
thousand  one  hundred  and  seventeen.  [In  effect  Apnl 
9th,  1880.] 
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1166.  If  a  general  yerdict  is  rendered  against  the 
defendant,  or  a  special  verdict  is  given,  he  must  be  re- 
manded, if  in  custody,  or  if  on  bail,  he  may  be  committed 
to  the  proper  officer  of  the  county  to  await  the  judgment 
of  the  court  upon  the  verdict.  When  committed,  his 
bail  is  exonerated,  or  if  money  is  deposited  instead  of 

bail,  it  must  be  refunded  to  the  defendant. 
See  Bail,i>o«^  S  1268. 

1167.  If  the  jury  render  a  verdict  of  acquittal  on  the 
ground  of  insanity,  the  court  may  order  a  jury  to  be 
summoned  from  the  jury  list  of  the  county,  to  inquire 
whether  the  defendant  continues  to  be  insane.  The  court 
may  cause  the  same  witnesses  to  be  summoned  who  tes- 
tified on  the  trial,  and  other  witnesses,  and  direct  the 
district  attorney  to  conduct  the  proceedings,  and  counsel 
may  appear  for  the  defendant.  The  court  may  direct  the 
sheriff  to  take  the  defendant  and  retain  him  in  custody 
until  the  question  of  continuing  insanity  is  determined. 
If  the  jury  find  the  defendant  insan^,  he  shall  be  com- 
mitted by  the  sheriff  to  the  State  insane  asylum.  If  the 
jury  find  the  defendant  sane,  he  shall  be  discharged. 
[Approved  March  30th,  in  effect  July  Ist,  1874.1 
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CHAPTER  V. 

BELLS  OP  EXCEPTION. 

§  1170.  In  what  cases. 

§  1171.  When  to  be  settled  and  signed. 

S  1172.  Exceptions  to  decision  of  court  by  either  party, 

§  1173.  Exceptions  to  decision  of  the  conrt  by  the  defendant 

§1174.  Exceptions,  how  settled. 

§  1175.  What  bill  of  exceptions  Is  to  contain. 

§  1176.  Written  charges  need  not  be  excepted  to. 

1170.  On  the  trial  of  an  indictment  or  information, 
exceptions  may  be  taken  by  the  defendant  to  a  decision 
of  the  court — 

1.  In  disallowing  a  challenge  to  the  panel  of  the  jury, 
or  to  an  Individual  juror  for  implied  bias. 

2.  In  admitting  or  rejecting  testimony  on  the  trial  of  a 
challenge  to  a  juror  for  actual  bias. 

3.  In  admitting  or  rejecting  testimony,  or  in  deciding 
any  question  of  law  not  a  matter  of  discretion,  or  in 
charging  or  instructing  the  jury  upon  the  law  on  the  trial 

of  the  issue.    [In  effect  April  .9th,  1880.] 

Exceptions.— To  entitle  errors  complained  of  to  review,  they  most 
be  set  out  in  a  settled  bill  of  exceptions  properly  signod— 34  Cal.  309. 
An  exception  is  a  formal  protest  against  tue  ruling  of  the  court  upon 
a  question  of  law,  and  a  bill  of  exceptions  is  a  written  statement,  set- 
tied  and  signed  by  the  judge,  of  what  that  ruling  was,  the  facts  in 
view  of  which  it  was  made,  and  the  protest  of  counsel— 38  Cal.  141. 
The  office  of  a  bill  ofi  exceptions  is  to  show  that  proper  proceedings 
have  been  taken  to  perfect  an  appeal— 45  Cal.  45. 

8ubd.  1.  Exceptions  may  be  taken  for  disallowing  a  challenge.  In 
contradistinction  to  allowing  a  challenge  for  implled.blas,  for  which 
no  exception  can  be  taken— 53  Cal.  603;  51  id.  496;  49  id.  169;  id.  680;  45 
Id.  144 ;  7  id.  140.  But  the  decision  of  the  court  on  a  challenge  for  aot- 
nal  bias  is  not  subject  to  review— 49  Cal.  560;  53  id.  603;  49  Id.  166.  Sus- 
taining a  challenge  for  implied  bias  cannot  be  excepted  to  or  reviewed 
—49  Cal.  679;  45  id.  142.    See  ante,  §§  1U55-1058. 

8ubd.  2.  A  bill  of  exceptions  may  be  maintained  for  refusing 
triers,  or  upon  any  question  arising  upon  a  challenge  in  a  case  where 
triers  may  be  demanded— 1  Denio.  281;  Sired.  532;  21  Wend.  609;  or 
upon  Instructing  triers  upon  questions  of  law— 1  Denio,  281.  See  ante, 
SU073, 1078, 1102,  and  notes. 

Suhd.  3.  When  a  general  objection  is  made  to  evidence,  it  most 
be  understood  to  be  taken  to  its  competency— 38  N.  H.  324.    Deliber- 
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ately  permitting^  erldence  to  be  given  without  olijectlon,  and  then 
movine  to  strike  it  out  on  grounds  which  might  readily  have  been 
availed  of  in  the  first  instance,  is  not  to  be  tolerated— 43  Cal.  446. 
Where  improper  questions  are  permitted  to  be  answered.  It  must  show 
the  answers  given,  or  that  they  prejudiced  the  defendant— 25  Mich. 
499.  An  exception  cannot  be  taken  to  an  answer  which  Is  responsive 
to  a  question  put  without  objection— 39  Me.  369;  see  29  Mich.  173.  The 
error  of  excluding  evidence  is  cured  by  Its  subsequent  admission— 4 
Parker,  662.  On  a  refusal  of  the  court  to  admit  evidence,  it  sbould 
state  what  he  expected  or  believed  the  witness  would  testify— 1  Met. 
(Ky.)6.  When  a  question  objected  to  is  not  answered,  no  Injury  Is 
done— 45  Cal.  28.  To  the  forms  of  questions  asked,  and  to  the  range  al- 
lowed counsel  In  their  arguments,  exceptions  wUl  not  He— 1  Parker  Cr. 
B.  147;  Id.  424;  Id.  474.    See  ante,  §§  1093,  subd.  6;  1102,  1127,  and  notes. 

1171.  When  a  party  desires  to  have  the  exceptions 
taken  at  the  trial  settled  in  a  bill  of  exceptions,  the  draft 
of  a  bill  must  be  prepared  by  liim  and  presented,  upon  no- 
tice of  at  least  two  days  to  the  district  attorney,  to  the 
judge  for  settlement,  within  ten  days  after  judgment  has 
been  rendered  against  him,  unless  further  time  is  granted 
by  the  judge,  or  by  a  justice  of  the  Supreme  Court,  or 
within  that  period  the  draft  must  be  delivered  to  the 
clerk  of  the  court  for  the  judge.  When  received  by  the 
clerk,  he  must  deliver  it  to  the  judge,  or  transmit  it  to 
him  ^t  the  earliest  period  practicable.  When  settled,  the 
bill  must  be  signed  by  the  judge  and  filed  with  the  clerk 

of  the  court.    [Approved  February  18th,  1881.] 

Settlement  of  bill  of  exceptions.— This  section  Is  directory— 14  CaL 
510.  A  statement  and  bill  of  exceptions  on  this  subject  mean  the  same 
thing— 14  Cal.  511.  The  judge  here  mentioned  is  thejudge  who  should 
determine  the  motion  for  a  new  trial— 55  Cal.  72.  The  district  ju^bro 
may  refuse  to  consider  or  settle  a  bill  of  exceptions  presented  by  de- 
fendant unless  the  notice  required  by  section  1171  has  been  given  to 
the  district  attorney— 53  Cal.  423.  He  may  refuse  to  settle  a  proposed 
bin  which  consists  of  reporters'  notes,  written  out,  containing  quesh 
tlons  and  answers,  and  remarks  of  counsel,  judge,  and  jurors— 49  CaL 
584;  53  id.  423;  It  was  never  intended  tnat  the  reporter's  notes 
should  constitute  a  bill  of  exceptions— 49  Cal.  684;  so,  he  may  refuse, 
if  it  fails  to  state  the  evidence  relative  to  the  point  presented  in 
the  narrative  form,  or  its  substance,  or  what  it  tended  to  prove— 49 
Cal.  581 ;  53  id.  423;  or  if  it  contains  only  a  skeleton  statement— 53  Cal. 
423 ;  16  Wis.  833.  When  an  exception  represents  the  matter  differently 
from  the  statement  made  up  by  the  judge,  it  will  be  disregarded,  and 
the  statement  taken  to  be  true— Busb.  (N.  C.)  436.  Without  having 
made  a  motion  for  a  new  trial,  defendant  mav  rely  on  any  ground  in 
section  1170,  and  in  such  case  he  must  have  a  Gill  ox  exceptions  settled 
as  provided  in  this  section— 53  Cal.  184.  Where  it  is  intended  to  apply 
for  settlement  of  the  bill,  after  the  statutory  period  of  two  days, 
notice  must  be  given  to  the  district  attorney,  and  sufficient  excuse 
must  be  shown  for  the  delay  in  presenting  or  filing  it— 53  Cal.  423.  The 
action  of  the  court  below,  on  motion  to  set  aside  the  indictment,  or  on 
demurrer,  can  only  be  reviewed  on  an  appeal  from  the  judgment— 39 
Cal.  370.   The  stipulations  of  the  attorney  cannot  be  suostltuted  for 
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the  certiflcate  of  the  judge  to  a  bill  of  exceptions— 37  CaL  274:  see  55 
Sd.72. 

If  the  defendant  should  fall  to  prepare  and  tender  a  hlU  of  excep- 
tions within  ten  days,  or  such  additional  time  as  may  be  allowed, 
excuses  therefor  will  be  heard,  and  the  bill  may  be  signed— 14  Cal.  510. 
A  mandamus  will  issue,  not  to  compel  the  signing  of  the  bfll  filed 
absolutely,  bat  to  sign  the  same  after  it  is  duly  settled— 14  Cal.  612. 
Where  it  is  not  shown  that  there  are  reasonable  groundsf  or  the  appeal 
taken,  and  it  appears  that  it  is  intended  merely  for  delay,  and  no 

a  plication  was  made  for  time  to  prepare  the  statement  immediately 
lev  the  refusal  of  the  court  to  act,  mandamus  must  be  denied— 18 
Cal.  433.  A  bill  of  exceptions  not  signed  by  the  district  judge  will  be 
disregarded  on  appeal— 44  Gal.  327.  The  court  will  not  inquire  Into  the 
reason  which  induced  the  judge  to  sign  the  bill  after  tte  statutory 

reriod,  but  will  presume  tney  were  sufficient— 14  CaL  511.    See  potL 
1176,  note. 

1172.  Exceptions  may  be  taken  by  either  party  to  a 
decision  of  the  court  or  jadge  upon  a  matter  of  law — 

1.  In  granting  or  refusing  a  motion  in  arrest  of  judg- 
ment. 

2.  In  granting  or  refusing  a  motion  for  a  new  trial. 

3.  In  making,  or  refusing  to  make,  au    order  after 

judgment,  affecting  the  substantial  rights  of  the  parties. 

Sttbd.  1.  Exceptions  at  the  trial  and  exceptions  to  the  rulings  on  a 
motion  In  arrest  are  incompatible— 32  Me.  581.  Where  no  exception  is 
taken  to  the  denial  of  a  motion  In  arrest  of  Judgment,  and  the  record 
does  not  set  out  the  evidence  on  which  the  motion  was  made,  the 
appellate  court  will  presume  that  the  motion  was  properly  oTerroled 
—40  Ala.  72.    See  post,  §  S  1 185-1 188,  and  notes. 

Subd.  2.  The  judge  here  mentioned  is  the  judge  who  should  de- 
termine the  motion  for  a  new  trial— 55  CaL  72.  A  motion  for  a  new 
trial  may  be  heard  without  any  bill  of  exceptions--^  Cal.  183.  Defend- 
ant may  move  for  a  new  trial  on  any  or  all  of  the  grounds  in  section 
1181,  and  if  the  motion  is  denied,  he  may  present  a  draft  of  his  bill  of 
exceptions,  and  have  the  same  settled  as  provided  in  section  1174-^ 
CaL  183.  When  the  motion  for  the  new  trial  was  granted  on  the 
ground  that  the  evidence  was  insufficient  to  justify  the  verdict,  the 
question  must  be  presented  by  bill  of  exceptions  duly  settled  and 
certified  by  the  judge— 42  Cal.  536.  See  post,  §  1179-1182,  and  notes,  and 
see  55  Cal.  72. 

Subd.  3.    See  post,  S 1237,  subd.  3  and  note ;  and  see  55  Cal.  72. 

1173.  Exceptions  may  be  taken  by  the  defendant  to  a 
decision  of  the  court  upon  a  matter  of  law — 

1.  In  refusing  to  grant  a  motion  for  a  change  of  the 
place  of  trial. 

2.  In  refusing  to  postpone  the  trial  on'  motion  of  the 
defendant. 

Subd.  1.   If  there  be  cause  of  objection  to  an  order  for  a  cbaoge  of 

5 lace  of  trial,  it  must  be  stated  in  the  court  below— 13  Ark.  96;  see  1 
Eoiris,  486.    See  ante,  §  1034. 
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Sttlfd,  2.  An  exception  to  the  mling  on  a  motion  refusing  a  continu- 
ance mast  be  presented  on  appeal  by  a  bill  of  exceptions,  by  embody- 
ing the  afBdavit  In  the  bill,  or  in  some  mode  clearly  Identif^ng  it  as 
having  been  read  on  the  hearing  of  the  motion-47  Gal.  108.  See  a»^ 
§1052;  seeS5CaL72. 

1174.  Where  a  party  deaires  to  have  the  exceptions 
mentioned  in  the  last  two  sections  settled  in  a  bill  of 
exceptions,  the  draft  of  a  bill  must  be  prepared  by  him 
and  presented,  upon  notice  of  at  least  two  days  to  the 
adverse  party,  to  the  judge,  for  settlement,  within  ten 
days  after  the  order  or  ruling  complained  of  is  made,  un- 
less further  time  is  granted  by  the  judge,  or  by  a  justice 
of  the  Supreme  Court,  or  within  that  period  the  draft 
must  be  delivered  to  the  clerk  of  the  court  for  the  judge. 
When  received  by  the  clerk,  he  must  deliver  it  to  the 
judge,  or  transmit  it  to  him  at  the  earliest  period  practi- 
cable. When  settled,  the  bill  must  be  signed  by  the 
judge,  and  filed  with  the  clerk  of  the  court.  If  the  judge 
in  any  case  refuses  to  allow  an  exception  in  accordance 
with  the  facts,  the  party  desiring  the  bill  settled  may 
apply  by  petition  to  the  Supreme  Court  to  prove  the 
same,  the  application  may  be  made  in  the  mode  and  man- 
ner, and  under  such  regulations  as  that  court  may  pre- 
scribe; and  the  bill,  when  proven,  must  be  certified  by 
the  chief  justice  as  correct,  and  filed  with  the  clerk  of  the 
court  in  which  the  action  was  tried,  and  when  so  filed,  it 
has  the  same  force  and  effect  as  if  settled  by  the  judge 
who  tried  the  cause.  If  the  judge  who  presided  at  the 
trial  ceases  to  hold  office  before  the  bill  is  tendered  or  set- 
tled, he  may  nevertheless  settle  such  bill,  or  the  party 
may,  as  provided  in  this  section,  apply  to  the  Supreme 
Court  to  prove  the  same.  [Approved  March dOth,  in  effect 
July  1st,  1874.1 

This  section  declared  directory— 34  Gal.  183.  If  the  judge  cannot 
be  found,  the  bill  of  exceptions  or  statement  may  be  delivered  to  the 
clerk  of  the  court  orjudge,  who  must  note  the  date  of  their  receipt 
thereon— 14  Gal.  510.  The  judge  here  mentioned  is  the  judge  who 
should  determine  the  motion  for  a  new  trial.  In  the  construction  of 
an  ambiguous  statute,  such  a  construction  should  not  be  given  as 
would  deprive  a  party  of  the  right  to  be  heard  on  a  bill  which  has  been 
settled  and  allowed  by  the  judge  who  heard  and  ruled  upon  the  motion 
—55  Cal.  72. 
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On  motion  for  a  new  trial,  it  is  not  necessary  to  prepare  a  bill  of  ex- 
ceptions or  statement  beforehand.  It  may  be  settled  after  the  motion 
is  heard  and  decided— 6  Pac.  G.  L.  J.  448;  but  there  must  be  a  bill  set- 
tled by  tho  judge  after  disposition  of  the  motion— 47  Cal.  631.  The 
court  may  extend  tho  timo  for  the  presentation  of  the  draft  of  the  bill 
of  exceptions,  to  an  order  on  motioa  fur  a  new  trisd— 53  Cal.  184.  If  the 
motion  for  new  trial  is  denied,  a  bill  of  exceptions  must  afterwards  be 

Srepared,  settled,  andsij^cd,  showing  that  evidence  was  introduced 
mding  to  prove  every  material  issue,  and  if  it  fails  to  show  this,  it 
will  be  presumed  that  tho  verdict  was  contrary  to  the  evidence— 51  Cal. 
322.  1  ho  record,  on  application  for  a  mandate  to  compel  the  settle- 
ment of  a  bill  of  excepiions,  must  enable  the  Supreme  Court  to  de- 
termine whether,  if  settled  and  signed,  the  liill  would  tend  to  manifest 
error  on  the  trial— 46  Cal.  64. 

1175.  A  bill  of  exceptions  must  contain  so  much  of 
the  evidence  only  as  is  necessary  to  present  the  questions 
of  law  upon  which  the  exceptions  were  taken;  and  the 
judge  must  upon  the  settlement  of  the  bill,  whether 
agreed  to  by  the  parties  or  not,  strike  out  all  other  mat- 
ters contained  therein. 

Bill,  what  to  contain.— The  bill  of  exceptions  must  contain  so  much  of 
the  evidence,  only,  as  is  necessary  to  present  the  questions  of  law  on 
which  tho  exceptions  were  taken— 51  Cal.  322;  and  no  more— d3  id.  l^. 
"Where,  after  setting  out  the  evidence,  the  bill  stated  "  here  the  evi- 
dence closed,"  it  was  held  a  sufQ.cient  allegation  that  it  contained  all 
the  testimony— 10  Yerg.  549.  It  is  not  necessary  in  a  bill  of  exceptions  to 
specifythe  respects  in  which  the  evidence  is  alleged  to  beinsufBlcient; 
it  is  suf^cient  to  say  the  evidence  is  insufficient  to  sustain  the  verdict 
—51  Cal.  822.  Where  an  exception  is  so  obscure  that  the  court  cannot 
readily  perceive  the  exact  point,  it  will  be  disregarded— 1  Parker  Cr. 
B.  272. 

A  bill  of  exceptions  showing  error  in  the  exclusion  of  evidence, 
must  also  show  that  the  excluded  testimony  was  material  to  the  de- 
fendant, and  that  he  was  injured  by  its  exclusion,  or  judgment  will  not 
be  disturbed— 47  Cal.  405.  When  a  question  might  have  been  admissi- 
ble under  some  circumstances,  the  record  must  show  the  facts  previ- 
ously established,  or  tho  court  will  not  be  able  to  pass  on  the  propriety 
of  tne  question  or  answer— 45  Cal.  28;  as  where  the  declarations  of  a 
confederate  are  received  in  evidence,  the  bill  of  exceptions  must 
show  that  he  was  not  present  when  they  were  made,  or  it  will  not  show 
error— 45  Cal.  28.  All  omissions  and  uncertainties  are  to  be  construed 
against  the  party  presenting  the  bill  of  exceptions— 45  Gal.  28. 

If  it  does  not  set  out  sui&ciently  the  evidence  adduced,  the  dis- 
trict attorney  should  be  permitted  to  suggest  the  addition,  but  the 
appellate  court  cannot  take  his  suggestion  that  further  evidence  was 
given— ^2  Cal.  211.  It  is  the  duty  of  the  district  attorney  to  state  that 
every  fact  in  issue  was  proved,  except  tho  fact  or  facts  in  respect 
to  which  the  substance  of  the  evidence  is  stated— 51  Cal.  321.  Any 
testimony  given  at  the  trial  pertinent  to  the  exception,  and  necessary 
to  the  correct  presentation  of  the  errors  assigned,  maybe  added  by 
the  court— 4B  Cal.  357.  When  the  bill  of  exceptions  does  not  recite  the 
evidence,  the  courtwiU  presume  that  the  evidence  sustained  the  ver- 
dict—3  Humph.  389.  So,  where  there  was  exception  taken  to  the  ex- 
hibition of  bui^larious  tools,  it  will  be  presumed  that  necessary  evi- 
dence was  adduced  upon  which  to  base  such  introduction- 29  CaL  658. 
It  is  presumed  that  the  bill  contains  all  the  evidence  takfiiLat  the  trial 
beaEUff  on  the  point  of  the  ohiection— 52  CaL  211. 
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1176.  When  written  charges  have  been  presented, 
given,  or  refused,  or  when  the  charges  have  been  taken 
down  by  the  reporter,  the  questions  presented  in  such 
charges  need  not  be  excepted  to  or  embodied  in  a  bill  of 
exceptions,  but  the  written  charges  of  the  report,  with  the 
indorsements  showing  the  action  of  the  court,  form  part 
of  the  record,  and  any  error  in  the  decision  of  the  court 
thereon  may  be  taken  advantage  of  on  appeal,  in  like 
manner  as  if  presented  in  a  bill  of  exceptions. 

Oharges  given  or  refased.— This  section  refers  to  charges  and  in- 
structions which  either  party  may  present,  and  ask  to  be  given  in 
accordance  with  §  1127  of  this  Code,  and  not  to  the  charge  of  the  coart 
on  its  own  motion— 44  Cal.  698.  An  alleged  error  in  the  charge  to  the 
jury  will  not  be  noticed  unless  the  party  excepts,  and  by  bill  of  ex- 
ceptions places  the  charge  on  the  record— 20  Pick.  206;  14  Smedes  &  M. 
12U.  A  mere  general  exception  to  the  charge,  without  specifying  any 
grounds  of  error  or  asking  for  a  particular  charge,  is  not  well  taken— 
67  Barb.  46. 

The  refusal  to  give  an  instruction  is  not  a  ground  unless  the  Judge 
was  requested  to  give  it— 3t)  Me.  554.  Where  a  bill  of  exceptions  is 
allowed,  the  facts  embraced  in  it  become  part  of  the  record,  and  a 
writ  of  error  brings  up  the  entire  record,  and  error  may  be  assigned 
on  any  part  of  It— 5  Ala.  666.  Where  it  does  not  disclose  what  the  evi- 
dence was  in  relation  to  which  the  charge  was  given,  it  will  be  over- 
ruled if  the  Instruction  could  have  been  correct  in  any  supposable 
state  of  the  evidence—^  £.  1. 53. 

Fhonographio  notes  of  evidence  taken  at  the  trial  and  transcribed 
into  long-hand,  even  if  verified  by  affidavit,  do  not  constitute  a  part 
of  the  record  on  appeal  for  any  purpose— 44  Gal.  327:  43  Id.  177.  They 
are  no  part  of  the  bill  of  exceptions  unless  embodied  therein,  and  re- 
ferred to  in  the  bill  so  as  to  identify  them— 53  Cal.  602.  Before  incor- 
porating them  in  a  bill  of  exceptions,  all  matter  not  necessary  or 
proper  to  Illustrate  the  points  presented  on  appeal  should  be  elimi- 
nated, and  it  then  should  be  revised  by  the  Judge— 42  Cal.  538.  The 
report  transcribed  Into  long-band  from  the  reporter's  notes  is  only 
pnma/curie  a  correct  statement  of  evidence  and  proceedings,  while  a 
Dill  of  exceptions  imports  absolute  verity— 42  Cal.  538;  28  id.  218;  32  id. 
91;  34M.  309;  37  id.  274;  40  id.  286.    See  ante,  §  1093,  note. 

PEir.  Code.— 41. 
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CHAPTER  Yl. 

NEW  TRIALS. 

§  1179.  New  trial  defined. 

§  1180.  Its  effect. 

§  1181.  In  what  cases  It  may  be  granted. 

§  1182.  Application  for,  when  made. 

1179.  A  new  trial  is  a  re-examination  of  the  issue  in 
the  same  court,  before  another  jury,  after  a  verdict  has 
been  given. 

New  trial.— A  new  trial  is  a  re-examination  after  verdict,  of  faiCts 
and  law  not  of  record-3  Ga.  310;  hut  an  error  which  is  apparent  on 
the  record,  and  which  can  be  noticed  in  arrest  of  judgment,  will  not 
ordinarily  be  ground  for  a  new  trial— 3  Conn.  289;  as  the  omission  of 
a  letter  from  the  prisoner's  name  on  the  bill  found  by  the  grand  jury 
—1  Bay,  377.  Where  the  name  of  a  witness  was  indorsed  on  the  in- 
dictment slightly  variant  from  the  real  name,  the  misnomer  was  not 
sufficient  to  maintain  a  motion  for  a  new  trial— 6  Pac.  C.  L.  J.  399. 

Objections  to  drawing  and  Impanneling  of  the  jury  come  too  late 
on  motion  for  a  new  trial.  They  are  deemed  waived  If  not  taken  In 
time— 24  Cal.  230;  43  id.  146.  A  general  excitement  against  the  prisoner 
at  the  time  of  the  trial,  in  the  community  at  large.  Is  not  a  ground  for 
a  new  trial— 7  Watts  &  S.  422;  but  if  such  excitement  pervade  the 
jury-box,  and  works  to  the  prejudice  of  the  defendant,  the  verdict 
ought  to  be  set  aside— 10  Cal.  195.  It  is  no  ground  for  a  new  trial  that 
on  a  challenge  for  actual  bias  one  of  the  triers  is,  on  the  panel  of  the 
jury,  in  attendance  in  the  case— 43  Cal.  147;  id.  167.  The  motion  must 
be  made  viva  voce,  and  if  desired,  the  grounds  and  rulings  of  the  court 
may  be  embodied  in  a  bill  of  exceptions,  and  can  be  reviewed  by  the 
Supreme  Court  in  no  other  way— 41  Cal.  651. 

1180.  The  granting  of  a  new  trial  places  the  parties  in 
the  same  position  as  if  no  trial  had  been  had.  All  the  tes- 
timony must  be  produced  anew,  and  the  former  verdict 
cannot  be  used  or  referred  to  either  in  evidence  or  in  ar- 
gument, or  be  pleaded  in  bar  of  any  conviction  which 
might  have  been  had  under  the  indictment.  [Approved 
March  30th,  in  effect  July  1st,  1874.] 

1181.  When  a  verdict  has  been  rendered  against  the 
defendant,  the  court  may,  upon  his  application^  grant  a 
new  trial,  in  the  following  cases  only : 
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1.  When  the  trial  has  been  had  in  his  absence,  if  the  in- 
dictment is  for  a  felony. 

2.  When  the  jury  has  received  any  evidence  out  of  court 
other  than  that  resulting  from  a  view  of  the  premises. 

3.  When  the  jury  has  separated  without  leave  of  the 
court,  after  retiring  to  deliberate  upon  their  verdict,  or 
been  guilty  of  any  misconduct  by  which  a  fair  and  due 
consideration  of  the  case  has  been  prevented. 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  any 
means  other  than  a  fair  expression  of  opinion  on  the  part 
of  all  the  jurors. 

5.  When  the  court  has  misdirected  the  jury  in  a  matter 
of  law,  or  has  erred  in  the  decision  of  any  question  of  law 
arising  during  the  course  of  the  trial. 

G.   When  the  verdict  is  contrary  to  law  or  evidence. 

7.  When  new  evidence  is  discovered  material  to  the  de- 
fendant, and  which  he  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial.  When  a  mo- 
tion for  a  new  trial  is  made  upon  the  ground  of  newly-dis- 
covered evidence,  the  defendant  must  produce  at  the  hear- 
ing, in  support  thereof,  the  affidavijbs  of  the  witnesses  by 
whom  such  evidence  is  expected  to  be  given,  and  if  time 
is  required  by  the  defendant  to  procure  such  affidavits, 
the  court  may  postpone  the  hearing  of  the  motion  for 
such  length  of  time  as,  under  all  the  circumstances  of  the 
case,  may  seem  reasonable. 

Grroands  for  new  trial.— This  section  clearly  excludes  all  other 
grounds— 43  Cal.  146,  overruling  U  Cal.  298.  Instead  of  appealing  from 
the  Judgment,  defendant  may  move  for  a  new  trial  on  any  or  all  of  the 
grounds  mentioned  in  this  section,  and  if  the  motion  be  denied,  may 
present  the  draft  of  a  bill  of  exceptions,  and  have  the  same  settled  as 
provided  in  §  1174—53  Cal.  1U4.    See  antet  §  1172. 

Subd.  1.  It  is  not  sufficient  simply  to  object  that  defendant  was  not 
present  at  times  when  acts  can  only  be  done  in  his  presence ;  he  must 
prove  his  absence— 4  Cal.  218;  37  id.  274. 

3ubd.  2.  Where  a  witness  conversed  with  one  or  more  of  the 
jurors  on  the  facta  of  the  case,  wlien  out  of  court  to  view  tlie  prem- 
ises, it  was  error— 43  Cal.  167.    See  ante,  i  1102. 

JSubd.  3.  A  separation  of  the  Jury  In  a  capital  case  is  prima  facie 
gn^ound  for  a  new  trial,  subject  to  be  rebutted  by  proof  that  no  improper 
influence  reached  the  Jury— 22  Cal.  348;  12  Ark.  732:  1  Conn.  4U1;  li) 
Gratt.  485;  20  Oa.  752:  SHumph.  597;  11  Ired.  514;  21  III.  373;  30  id.  256; 
24  Ind.  151;  1  Kan.  340;  1  Cowen,  26;  39  Miss.  721;  3  Minn.  444;  7  N.  U. 
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291;  14N'.T.662;  12  Pick.  496;  7  B.  I.  337;  31  N.  J.  L.  249;  30  Wis.  132; 


not  show  that  the  Jury  were  subjected  to  improper  influences  during 


Dud.  (6a.)  28;  1  Kan.  340. 

It  is  in  the  discretion  of  the  court  to  allow  the  jury  to  Tiew  the 
premises  in  the  absence  of  the  defendant— 19  Cal.  445;  but  a  direct 
violation  of  the  rule  not  to  separate,  is  an  irregularity  which  entitles 
defendant  to  a  new  trial,  unless  it  is  shown  that  he  was  not  prejo- 
diced-21  Cal.  337. 

The  presumption  of  prejudice  to  defendant  from  the  unpremedi- 
tated separation  of  the  jury,  may  be  rebutted— 22  Cal.  848.  It  ought 
to  be  shown  that  there  has  been  a  material  or  substantial  violation  of 
defendant's  rights,  or  an  opportunity  for  such  violation— 20  CaL  432. 
It  is  not  ground,  under  this  subdivision,  for  setting  aside  a  verdict,  that 
jurors  lifted  up  a  fainting  witness  and  retired  with  her,  the  depnty 
sheriff  being  present— 17  Cal.  78.  The  retirement  of  the  jury  for  a  few 
moments  for  a  necessary  purpose,  by  permission  of  the  sheriff,  out  of 
his  sight,  with  proof  that  there  was  no  communication  with  each 
other  or  any  one  else,  is  not  a  sufficient  ground  for  a  new  trial— 41  Cal. 
238. 

Where  the  jury  were  left  a  short  time  unattended,  no  intrusion  by 
other  persons  being  shown,  is  not  a  ground  for  a  new  trial— 46  Cal.  337 ; 
25  La.  An.  573.  Where  the  jury,  after  they  had  retired  for  deliberation, 
were  conducted  to  the  dining-room  of  a  hotel,  where  they  remained 
together  three  quarters  of  an  iiour,  one  of  the  doors  being  open  and 
accessible  to  strangers,  and  the  officer  being  absent  a  few  minutes  at  a 
time,  it  was  held  insufficient  to  constitute  misconduct  on  the  part  of 
the  jury  or  the  officer,  for  which  a  new  trial  should  be  granted— 46  Cal. 
357.  The  fact  that  the  officer,  after  the  jurv  had  retired,  was  absent 
some  minutes,  and  that  some  person  outside  the  jury-room  spoke  to 
the  juror,  and  that  some  of  the  jurors  spoke  to  persons  outside,  it  not 
appearing  what  was  said  or  that  it  had  any  reference  to  the  trial;  and 
the  fact  that  after  the  jury  had  agreed  on  their  verdict  they  were  al- 
lowed to  remain  in  the  court-room  in  the  presence  of  others  while  the 
officer  went  out,  and  waited  some  minutes  for  the  judge,  and  it  not 
appearing  that  there  was  any  communication  with  the  jury,  are  not 
sufficient  grounds  for  a  new  trial— 20  Cal.  435. 

Improper  conduct.— The  presumption  is  that  the  jurors  performed 
their  duty  in  accordance  with  their  oaths,  and  there  must  be  direct 
and  positive  testimony  to  overthrow  this  presumption— 24  Cal.  31.  So, 
a  new  trial  will  not  be  granted  because  of  vague  opinions  against  the 

frlsoner  existing  in  the  minds  of  several  of  the  jurors— 27  CaL  607; 
Dutch.  566;  18  Ga.  383;  17  N.  H.  171;  2  Va.  Cas.  474;  7  Watts  &  S. 
422. 

Where  one  of  the  jurors  stated  that  if  it  was  true  the  prisoner  had 
committed  the  act  charged,  he  ought  to  be  hung,  the  objection,  to  be 
available,  must  be  made  before  verdict— 43  Cal.  137;  46  id.  114;  over- 
ruling 9  Cal.  298.  The  remark  of  a  juror  during  a  recess  of  the  trial 
that  there  is  no  use  in  taking  up  time  in  trying  to  humbug  the  jury, 
and  the  lawyer  who  made  the  shortest  speech  would  win  the  easels 
not  such  conduct  as  will  vitiate  the  verdict— 6  Cal.  228;  but  see  4 
Humph.  289.  The  fact  that  after  the  verdict  of  guilty  has  been  ren- 
dered, the  accused  ascertains  for  the  first  time  that  before  the  grand 
jury  was  impanneled  a  juror  had  formed  and  expressed  an  opinion  as 
to  his  guilt.  Is  not  a  ground  for  a  new  trial— 46  Cal.  120;  43  id.  145. 
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JSubd,  i.  A  juror  cannot,  by  affidavit,  impeach  his  own  verdict— 15 
Cal.  70;  1  id.  403;  5  id.  42;  id.  45;  25  id.  475;  15  Id.  75;  1  id.  403;  48  id.  85;  5 
Ark.  445 ;  4  Biun.  150 ;  8  Blackf .  lUl ;  5  Conn.  348 :  22  Gratt.  924 :  5  Ired.  401 ;  3 
Ind.  167;  54 id.  339;  4  Johns. 487;  9  Kan.  119;  15 La.  An.  557;  65 Me.  HI; 
4  Mass.  891;  39  Mo.  320;  65  id.  149;  66  id.  148;  23  N.  H.  301:  id.  321:  74  N. 
G.  46;  78  id.  560;  1  Parker  Cr.  B.  256;  id.  262;  id.  676;  2  id.  777;  1  Wend. 
297;  9  Yerg.  408;  3  Tex.  31;  9  6a.  121;  but  affidavits  of  jurors  are 
admissible  to  explain,  correct,  or  enforce  their  verdict— 23  Cal.  40. 

The  affidavit  of  a  joror  cannot  be  admitted  to  purge  his  conduct 
from  the  imputation  of  impropriety— 5  Cal.  275;  29  id.  257;  15  6a.  223; 
37  Mo.  240:  26  Miss.  78;  4  Yt.  363;  but  see  3  Me.  204;  6  6i'att.  219;  nor  is 
it  admissible  to  prove  that  he  had  previously.formed  and  expressed 
an  opinion  before  the  trial  so  as  to  justify  a  new  trial— 1  Cal.  403;  see 
also  43  id.  146;  overruling  9  Cal.  298.  It  will  not  be  permitted  to  be 
shown  tbat  one  or  more  of  the  jurors  agreed  to  the  verdict  under  the 
impression  that  the  court,  and  not  the  law,  fixed  the  punishment— 17 
Cal.  76;  nor  that  the  verdict  was  arrived  at  by  lot  or  chance— 25  id.  460 : 
29  id.  257 ;  see  20  Iowa,  19;  9  Kan.  718.  The  fact  that  after  a  verdict  of 
guilty  has  been  rendered,  the  accused  ascertains  for  the  first  time  that 
before  the  Jury  was  impanneled  a  juror  had  formed  and  expressed  an 
opinion  as  to  nis  guilt,  is  not  ground  for  a  new  trial— 46  Cal.  120;  43  id. 

Subd.  5.  Mistake  in  the  admission  or  rejection  of  evidence  is  a 
ground  for  new  trial,  if  objection  was  duly  taken  at  the  trial— 49  Cal. 
32;  83  6a.  4 ;  89  id.  708;  3  Heisk.  76.  Immaterial  testimony,  which  does 
not  in  any  manner  prejudice  defendant,  is  no  ground  of  error— <>  Pac. 
C.  L.  J.  2U8.  A  verdict  will  not  be  set  aside  because  improper  evi- 
dence was  admitted,  if  no  objection  to  its  admission  was  made  at  the 
trial-48  CaL  277;  33  6a.  4;  39  id.  708;  3  Heisk.  376.  Error  in  the  disal- 
lowance of  a  challenge  to  a  juror  is  a  ground  for  new  trial— 40  Cal.  268. 

A  new  trial  will  not  be  grranted  on  account  of  the  exclusion  of  par- 
ticular evidence,  when  the  objection  to  such  evidence  is  withdrawn 
after  its  exclusion,  and  the  defendant  had  an  opportunity  to  offer  it— 
28  Cal.  468;  63  N.  C.  33;  19  N.  Y.  549.  Where  a  witness  was  withdrawn 
before  testifying,  the  fact  that  her  appearance  on  the  stand  was  cal- 
culated to  excite  the  sympathies  of  the  jury,  is  no  ground  for  a  new 
trial-21  Cal.  261. 

After  acquittal  of  defendant,  there  can  in  general  be  no  new  trial, 
though  the  result  be  produced  by  error  of  law  or  misconception  of 
fact— 38  Cal.  487;  40  id.  613:  2  Blackf.  5;  2  Brev.  126;  6  Grant  Cas.  66;  13 
Mass.  245:  19  Mo.  683:  71  N.  C.  263;  3  Smedes  &  M.  751;  2  Sum.  20;  10 B. 
1. 494;  1  Spenc.  1 15:  9  Yerg.  333.  Where  the  testimony  Is  relevant,  but 
its  logical  and  legal  effect  is  misdirected  to  the  prejudice  of  the  de- 
fendant, mainly  due  to  the  course  adopted  by  the  prosecution,  a  new 
trial  will  be  granted— 36  Cal.  255.  To  entitle  a  defendant  to  a  new 
trial,  the  erroneous  proceeding  or  Instruction  must  have  caused  injury 
to  him— 11  Conn.  415;  14  6a.  55;  23  Yt.  551;  7  Wend.  417;  37  Conn.  355. 

Where  instmctions  are  contradictory  on  a  material  point,  there 
should  be  a  new  trial-44  Cal.  69;  30  id.  316;  39  id.  577;  43  id.  552;  11  id. 
161:  1  id.  354.  See  ante,i  1127,  note.  It  Is  not  such  irregularity  as  to 
authorize  a  new  trial,  for  a  judge,  other  than  the  one  who  tried  the 
case  by  consent,  to  charge  the  jury  and  receive  the  verdict— 28  Cal.  471 : 
nor  is  It  such  error  for  the  judge  of  the  district  to  resume  his  seat  and 

Eass  on  the  motion  without  objection— id.   An  erroneous  order  may 
e  set  aside  by  the  court  of  its  own  motion— 44  CaL  33. 

8vbd.  6.  Where  the  motion  Is  based  on  the  ground  of  insufficiency 
of  evidence  to- sustain  the  verdict,  all  the  evidence  on  the  trial  must 
be  contained  in  the  record— 43  Cal.  177;  id.  55;  see  2  id.  484.  If  the 
verdict  be  set  aside  on  the  ground  that  it  is  contrary  to  the  evidence, 
and  an  appeal  be  taken  from  the  order,  the  record  must  show  what 
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the  evidence  was,  or  the  question  as  to  the  sufficiency  or  insnfflclencT 
of  the  evidence  cannot  be  considered— 43  Cal.  S6.  The  want  of  evi- 
dence must  not  only  be  apparent,  but  there  must  be  such  strcnz  evi- 
dence against  the  verdict  as  to  produce  the  inference  that  Ic  was 
renderecl  under  the  Influence  of  passion  or  pre]udlce»or  other  bias— 
21  Gal.  4()0.  A  verdict  will  not  be  disturbed  unless  there  is  such  want 
of  evidence  or  preponderance  against  it  as  to  warrant  it— 10  Cal.  901. 

The  defendant  may  move  for  a  new  trial  on  the  ground  of  prepon- 
derance of  evidence  in  his  favor  upon  some  issue  material  to  the 
prosecution  to  establish— 47  Cal.  100.  When  the  motion  is  made  on 
the  ground  that  the  verdict  is  against  tlie  evidence,  it  Is  heard  as 
though  brought  on  for  hearing  immediately  after  the  rendition  of  the 
verdict,  and  neither  statements  nor  reporter's  notes  are  required  to 
be  filed  in  its  support— 51  CaJ.  322. 

If  it  is  claimed  that  the  evidence  is  not  sufficient  to  support  the  ver- 
dict,, where  defendant  appeals  and  material  evidence  introduced  by 
tho  plaintifC  is  left  out  of  the  record,  the  appellate  court  will  not 

frant  a  new  trial— 49  Cal.  428.  The  verdict  will  not  bo  disturbed  on 
he  ground  that  the  evidence  does  not  justify  it,  if  the  evidence  is 
conflicting— 45  Cal.  286.  If  there  be  conflicting  evidence  on  both  sides, 
and  the  question  be  one  of  doubt,  the  verdict  will  generally  be  per- 
mitted  to  stand— 50  Cal.  304;  13  Ark.  694;  15  id.  624;  2  Bail.  291;  1 
Blackf.395;  33Ga.  24;  id.  98;  55  id.  47;  id.  556;  4Ind.540;  45  id.  157;  3 
Iowa,  339;  15  id.  72;  3  Humph.  289;  10  id.  144;  3  Kan.  450;  37  Mo.  343: 
49  id.  282;  4  Neb.  68;  7  Watts  4&;  S.  415;  4Yerg.l52.    See  on^e,  §  1156. 

Subd.l.  A  new  trial  will  not  bo  granted  on  the  ground  of  newly- 
discovered  evidence,  which  is  in  conflict  with  the  evidence  given  on 
the  trial— 45  Cal.  148.  Newly-discovered  evidence,  cumulative  In  Its 
character,  is  not  sufficient  ground  for  a  new  trial— 47  Cal.  138;  45  Barb. 
201;  3  6a.  310;  6 id.  276;  2Ashm.41;  id.  69;  7  Watts  &  S. 415;  or,  if  it 
would  only  impeach  the  cvideiico  of  a  witness  on  a  former  trial,  i&  is 
not  sufficient  grounds-2  Ind.6U8;  13  Ga.  513;  31  id.  110;  39  Id.  718;  5 
Mass.  261;  14  Mo.  348;  Charlt.  B.  M.  505;  7  Tex.  69.  The  evidence  of- 
fered must  be  material,  and  not  merely  cumulative  and  corroborative, 
or  collateral-47  Cal.  134;  2  Ashm.  69;  15  Arlt.  395;  17  id.  404;  45  Barb. 
201;  31  Ga.411;  39  id.  718;  54  id.  303;  47  111.376;  20  Mo.  425;  26  id.  306; 
65  id.  574;  67  id.  59;  8  Neb.  406;  7  Watts  &  S.  415;  Walk.  Ch.7j  36  Tex. 
642. 

On  the  motion  for  a  new  trial  the  evidence  in  question  must  be 
specified,  and  the  name  of  the  witness  be  stated— 41  Cal.  645;  28  Ark. 
121 ;  37  Ind.  533;  14  Kan.  135.  When  newly-discovered  evidence  i3  the 
ground  of  the  motion,  the  circumstances  should  be  stated  to  show  its 
materiality  and  admissibility— 43  Cal.  168.  A  motion  on  this  ground 
should  not  be  granted  without  a  satisfactory  showing  of  diligfince— ^ 
Cal.  741 ;  6  Pac.  C.  L.  J.  938. 

1182.  The  application  for  a  new  trial  must  be  made  be- 
fore judgment. 


487  ABBBST  OF  JX7DOMBNT.  §  1185 


CHAPTER  Vn. 

ABBEST  OF  JUDOMBNT. 

S  1185.  Motion  in  arrest  of  judgment. 

§  1186.  Court  may  arrest  judgment  without  motion. 

§  1187.  Effect  of  arresting  judgment. 

§  1188.  Defendant,  when  to  be  held  or  discharged. 

1185.  A  motion  in  arrest  of  judgment  is  an  application 
on  the  part  of  the  defendant  that  no  judgment  be  render- 
ed, on  a  plea  or  verdict  of  guilty,  or  on  a  verdict  against 
the  defendant,  on  a  plea  of  a  former  conviction  or  acquit- 
tal. It  may  be  founded  on  any  of  the  defects  in  the  indict- 
ment or  information  mentioned  in  section  one  thousand 
and  four,  unless  the  objection  has  been  waived  by  a  fail- 
ure to  demur,  and  must  be  made  before  or  at  the  time  the 
defendant  is  called  for  judgment.  [In  effect  April  9th,  1880.] 

Arrest  of  judgment.— A  motion  In  arrest  of  judgment  Is  a  proceed- 
ing on  behalf  of  a  prisoner,  after  verdict,  and  before  sentence  and 
judgment,  for  error  appearing  on  the  face  of  the  record— 43  N.  Y.  28. 
Au  application  for  an  order  Is  made  viva  voce.  Making  out  and  flUng 
a  written  application  is  not  sufficient.  The  attention  of  the  court 
must  be  called  to  it,  and  the  court  be  moved  to  grant  it— 41  Cal.  650. 
The  motion  must  be  founded  on  some  of  the  defects  mentioned  In 
i  1004—48  Cal.  559;  id.  253.  It  may  be  made  on  any  of  the  grounds  of 
demurrer,  and  the  action  thereon  bad  may  be  reviewed  on  appeal— 
39  Cal.  370.    See  ante,  $  960. 

When  the  statute  enumerates  the  grounds  upon  which  judgment 
may  be  arrested,  all  others  are  excluded— 43  Cal.  137 ;  24  id.  230.  It  can 
only  be  entertained  for  matter  apparent  upon  an  inspection  of  the 
record— 9  Oa.  58;  38  Me.  592;  49  id.  688;  and  formal  defects,  not  affect- 
ing material  rights,  do  not  authorize  an  arrest  of  judgment— 37  Cal. 
280:  as,  the  verdict  cures  informalities  in  the  indictment— 49  Id.  388; 
29 Pa.  St.  441 ;  20  Pick.  356;  3  HUl,  (S.  C.)  1 ;  6  Tex.  Ct.  App.  485. 

A  motion  in  arrest  of  judgment,  based  on  defects  in  the  indict- 
ment, must  speciflcally  set  out  the  defects,  to  entitle  the  point  to  con- 
sideration In  the  Supreme  Court— 37  Cal.  2T7.  See  ante,  §  1004.  If  the 
indictment  contains  one  good  count,  the  overruling  of  the  demurrer 
Is  not  error— 6  Pac.  C.  L.  J.  610.  If  the  defendant  fails  to  demur,  he 
cannot  move  an  arrest  of  judgment  on  the  ground  that  the  indictment 
does  not  conform  tothe  provisions  of  this  Code— 49  Cal.  390.  If  the  In- 
dictment charges  any  offense,  as  an  assault,  the  court  cannot  arrest 
the  judgment)  on  the  ground  that  the  facts  stated  in  the  indictment 
do  not  constitute  a  public  offense,  even  if  judgment  is  pronounced  for 
a  higher  offense— 49  Cal.  390.   If  the  objection,  that  more  tlian  one  of< 
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f  ense  is  cbargeA,  is  not  taken  by  demurrer,  it  cannot  be  considered  on 
arrest  of  Judgment— 27  CaL  403. 

An  indictment  which  charges  that  defendant  was  in  the  coonty 
where  it  was  found,  and  then  and  there  f elonionsly  burned  a  biiliding» 
sofllciently  shows  that  the  offense  was  committed  at  a  place  withm 
the  jurisdiction— 44  Cal.  495.  A  Tariance  in  the  name  of  the  insurance 
company,  given  in  the  indictment  for  arson,  is  not  a  ground  for  arrest 
of  judgment— 29  Cal.  257;  32  id.  165.  An  order  granting  a  motion  in 
arrest  of  judgment,  on  account  of  alleged  defects  in  the  Indictment, 
after  judgment,  is  not  appealable— 44  Cal.  384;  see  42  id.  625.  It  is  not 
limited  to  the  indictment,  but  may  be  made  upon  the  whole  record-^ 
Parker  Cr.  B.  657. 

The  judgment  cannot  be  sustained  where  defendant  had  not  been 
arralgned-44  Cal.  542.  Where  there  was  no  plea  and  no  issue  to  try, 
there  can  be  no  judgment— 44  Cal.,042.  If  the  offense  is  not  committed 
in  the  county  where  the  indictment  is  tound,  the  court  should,  on  its 
own  motion,  arrest  the  judgment— 27  Cal.  340:  but  where  the  acts  are 
committed  partly  in  one  county  and  partly  in  another,  and  are  one 
transaction,  it  is  otherwise— 39  Cal.  405.  If  a  committing  magistrate 
promises  a  person  that,  if  he  will  become  a  witness  for  the  people 
against  others,  he  shall  be  acquitted,  and  induced  by  such  persuasum 
he  testifies  and  implicates  himself  and  Is  afterward  indicted,  tliese 
facts  do  not  furnish  ground  for  arrest  of  judgment— 48  Cal.  251. 

1186.  The  court  may  also,  on  its  own  view  of  any  of 
these  defects,  arrest  the  judgment  without  motion. 

Court  may  arrest  judgment.— A  court  may,  of  its  own  motion,  or 
upon  application  of  a  party  interested,  modify  or  set  aside  an  errone- 
ous order;  so  the  court  may,  upon  its  own  view  of  fatal  defects  in  the 
indictment,  arrest  the  judgment  without  motion— 44  Cal.  34.  Where  it 
is  mauLTest  that  the  offense  of  the  accessory  was  committed  in  another 
county  than  that  where  the  indictment  was  found,  the  court  should 
arrest  the  Judgment  on  its  own  motion— 27  CaL  341. 

1187.  The  effect  of  allowing  a  motion  in  arrest  of  judg- 
ment is  to  place  the  defendant  in  the  same  situation  in 
which  he  was  before  the  indictment  was  found  or  inform- 
ation filed.    [In  effect  April  9th,  1880.] 

Effect  of  arrest  oi  judgment.— The  effect  of  the  order  to  arrest 
judgment  is  to  place  the  defendant,  as  nearly  as  other  and  controlling 
rules  of  law  will  permit,  in  the  same  situation  as  he  was  before  in- 
dictment—44  Gal.  34.  And  upon  its  entry  he  must  be  discharged,  un- 
less he  is  detained  by  virtue  of  other  legal  process  or  orders— 44  Cal.  34. 

1188.  If,  from  the  evidence  on  the  trial,  there  is  rea- 
son to  believe  the  defendant  guilty,  and  a  new  indictment 
or  information  can  be  framed  upon  which  he  may  be 
convicted,  the  court  may  order  him  to  be  recommitted  to 
the  officer  of  the  proper  county,  or  admitted  to  bail  anew, 
to  answer  the  new  indictment  or  information.  If  the 
evidence  shows  him  guilty  of  another  offense,  he  must  be 
committed  or  held  thereon,  and  in  neither  case  shall  the 
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verdict  be  a  bar  to  another  prosecution.  But  if  no  evi- 
dence appears  sufficient  to  charge  him  with  any  offense, 
he  must,  if  in  custody,  be  discharged ;  or  if  admitted  to 
bail,  his  bail  is  exonerated;  or  if  money  has  been  depos- 
ited instead  of  bail,  it  must  be  refunded  to  the  defendant; 
and  the  arrest  of  judgment  shall  operate  as  an  acquittal 
of  the  charge  upon  which  the  indictment  or  information 

was  founded.    [In  effect  April  9th,  1880.] 

Discharge  of  defendant.  The  defendant  cannot  be  discharged  from 
the  indictment  without  trial,  except  in  the  cases  provided  by  statute 
—48  Cal.  253.  If  from  the  evidence  there  is  reason  to  believe  the  de- 
fendant guilty,  and  anew  indictment  can  be  framed,  the  court  may 
order  him  to  be  recommitted  to  the  officers  of  the  proper  county,  or 
admitted  to  bail  to  answer  the  new  Indictment— 44  (3al.  34.  Where  a 
verdict  was  received  and  recorded  by  the  clerk,  and  the  court  then 
directed  the  Jury  to  retire  In  custody  of  the  sheriff,  and  amend  their 
verdict  to  conform  to  the  phraseology  of  the  law,  it  is  mere  error  to 
be  corrected  on  appeal,  and  does  not  render  the  Judgment  void  so  as 
to  warrant  a  discharge  on  habeas  corpus— 44  Cal.  3d;  6ld.662;  30  id.  214. 
Beepost,  $  1485. 
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TITLE  Vm. 

Of  Judgment  and  ZSzecution. 

Cbap.    I.    The  Judgment,  §§  1191-1207. 
n.    The  Execution,  §§  1213-30. 
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CHAPTER  I. 

THE    JUDGMENT. 

S  1191.  Appointing  time  for  judgment. 

S  1192.  Upon  plea  of  guilty,  court  must  determine  degree. 

§  1193.  Presence  of  defendant. 

§  1194.  Defendant  in  custody,  how  brought  for  Judgment. 

§  1195.  How  brought  before  the  court  when  on  bail. 

S  1196.  Bench-warrant  to  Issue. 

§  1197.  Form  of  bench-warrant. 

§  1198.  Warrant,  how  served. 

§  1199.  Arrest  of  defendant. 

§  1200.  Arraignment  of  defendant  for  judgment. 

§  1201.  What  cause  may  be  shown  against  the  judgment. 

§  1202.  If  no  cause  shown,  judgment  to  be  pronounced. 

.^  1203.  Circumstances  in  aggravation  or  mitigation  of  punishment. 

§  1204.  Proof  of  former  conviction,  etc.,  in  mitigation,  how  made. 

§  1205.  Duration  of  imprisonment  on  judgment  to  pay  a  fine. 

§  1206.  Judgment  to  pay  a  fine  constitutes  a  lien. 

§  1207.  Entry  of  judgment  and  judgment  roll. 

1191.  After  a  plea  or  verdict  of  guilty,  or  after  a  ver- 
dict against  the  defendant  on  the  plea  of  a  former  convic- 
tion or  acquittal,  if  the  judgment  be  not  arrested  or  a  new 
trial  granted,  the  court  must  appoint  a  time  for  pronounc- 
ing judgment,  which,  in  cases  of  felony,  must  be  at  least 
two  days  after  the  verdict,  if  the  court  intend  to  remain  in 
session  so  long;  but  if  not,  then  at  as  remote  a  time  as 
can  reasonably  be  allowed.  [Approved  March  30th,  in 
effect  July  1st,  1874.] 

Appointing  time  for  judgment.— A  judgment  cannot  be  pronoonced 
before  the  verdict  is  complete  and  is  recorded  in  the  minutes— 6  Fac. 
O.  L.  J.  6i>.  It  l9  not  error  for  the  court  to  name  the  day  for  passing 
sentence  when  the  defendant  is  not  in  court— 9  Cal.  116.  The  defen(f 
ant  may  waive  the  statutory  time,  and  consent  that  Judgment  be 
pronounced  immediately— 46  Cal.  96;  as  a  party  may  waive  a  right 
created  by  statute— id.;  but  in  no  case  can  judgment  be  rendered 
VTithin  six  hours  after  verdict— id.  It  is  doubtful  whether  the  limita- 
tion of  time  fixed  by  the  Code  applies  in  case  of  a  judgment  on  a  plea 
of  guilty— 46  Cal.  96.  A  judge  who  did  not  preside  at  the  trial,  may,  if 
legally  presiding  at  the  time  fixed,  pronounce  judgment— 28  CaL  465. 
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The  time  at  which  the  sentence  shall  he  carried  into  effect  f  onns  no 
I>art  of  the  judgment— 2  Ired.  204.  A  mandate  will  not  issue  to  compel 
a  court  to  render  judgment  of  acquittal  in  a  criminal  case— 45  CaL  2tf . 
See  ante,  §  1155,  note. 

1192.  Upon  a  plea  of  guilty  of  a  crime  distingaished 
or  divided  into  degrees ,  the  court  must,  before  passing 
sentence,  determine  the  degree. 

Oonrt  to  determine  degree.— Upon  the  plea  of  goilty,  the  court  is 
to  determine  the  degree— 52  Gal.  454;  49  id.  178;  20  id.  166;  and  this 
must  be  done  before  passing  sentence— 52  Gal.  454.    On  a  plea  of 

guilty,  it  is  not  necessary  that  any  time  should  elapse  between  the 
etermination  by  the  court  of  the  degree  of  the  crime  and  the  pro- 
nouncing of  the  judgment— 20  Gal.  166;  nor  that  the  determination 
should  be  expressed  in  any  particular  form.  Any  decision  or  judg- 
ment which  snows  the  conclusions  derived  from  the  examination  is  a 
compliance  with  the  statute— 20  Gal.  166. 

If  the  jury  convict  of  murder  in  the  first  degree,  and  cimnot  agree 
upon  the  degree  of  punishment,  or  do  not  declare  it  in  their  verdict, 
it  is  the  duty  of  the  court  to  pronounce  judgment  of  death— 4&Cal.  174. 
The  presumption  is,  that  the  court,  by  testimony,  ascertains  the 
degree;  hence,  a  sentence  of  imprisonment  where  defendant  pleaded 
guOty  of  murder,  was  a  nullity— 32  Gal.  48.  Tb e  proceeding  under  this 
section  is  not  a  trial,  and  the  defendant  has  not  the  right  to  have  the 
question  decided  by  a  Jury— 20  Gal.  166.  If  a  demurrer  to  an  indict- 
ment Is  overruled,  and  the  defendant  refuses  to  plead,  the  court  may 
pronounce  judgment  against  him  as  on  a  plea  of  guilty— 28  Cal.  271; 
see  29  id.  663.  Where  there  has  been  a  general  verdict  of  guiltv  on  the 
whole  indictment  containing  several  counts  for  offenses  of  different 
grades,  a  sentence  on  the  count  for  the  highest  grade  is  proper— 75  N. 
y.  487. 

1193.  For  the  purpose  of  judgment,  if  the  conviction 
is  for  felony,  the  defendant  must  be  personally  present; 
if  for  a  misdemeanor,  judgment  may  be  pronounced  in 
his  absence. 

Presence  of  defendant— 42  Gal.  168.  Upon  a  conviction  for  felony, 
it  is  necessary  that  the  defendant  should  oe  present  when  judgment 
is  pronounced— 4^  Gal  168;  9  id.  115;  but  the  court  may,  in  the  absence 
of  the  defendant,  fix  the  day  for  pronounci  g  judgment— 9  Gal.  115. 
Absence  of  defendant  Is  not  permitted  at  the  sentence— 39  Ala.  631 :  49 
Miss.  716;  52  id.  301;  60  Pa.  St.  286;  1  Root,  90.  Where  the  offense  is  a 
misdemeanor,  or  where  the  punishment  is  simply  a  fine,  theabsenceof 
defendant  at  his  sentence,  being  under  recognizance,  may  be  allowed 
—1  Gurt.435:  7  Gowen.  525:  4  Iowa,  354;  9  Dana,  304;  19  Ark.  214;  13 
Wend.  344;  16  Fa.  St.  129;  36  Miss.  531;  9  111.  111. 

1194.  "When  the  defendant  is  in  custody,  the  court 
may  direct  the  officer  in  whose  custody  he  is  to  bring  him 
before  it  for  judgment,  and  the  officer  must  do  so. 

1195.  If  the  defendant  has  been  discharged  on  bail,  or 
has  deposited  money  instead  thereof,  and  does  not  appear 
for  judgment  when  his  personal  appearance  is  necessary, 
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the  court,  in  addition  to  the  forfeiture  of  the  undertaking 
of  bail,  or  of  the  money  deposited,  may  direct  the  clerk  to 
issue  a  bench-warrant  for  his  arrest. 

1196.  The  clerk,  on  the  application  of  the  district  at- 
torney, may,  at  any  time  after  the  order,  whether  the 
court  be  sittiug  or  not,  issue  a  bench-warrant  into  one  or 
more  counties. 

1197.  The  bench-warrant  must  be  substantially  in  the 

following  form:  "County  of .    The  People  of  the 

State  of  California,  to  any  sheriff,  constable,  marshal,  or 

policeman  in  this  State:  A.  B.,  having  been  on  the 

day  of A.  D.  eighteen  hundred  and ,  duly 

convicted  in  the  Superior  Court  of  the  County  of , 

of  the  crime  of (designating  it  generally),  you  are 

therefore  commanded  forthwith  to  arrest  the  above  named 
A.  B.,  and  bring  him  before  that  court  for  judgment. 
Given  under  my  hand  with  the  seal  of  said  court  affixed, 

this day  of ,  a.  d.  eighteen  hundred  and . 

By  order  of  the  Court,    [seal.]    E.  F.,  Clerk." 

[In  effect  April  12th.  1880.] 

1198.  The  bench-warrant  may  be  served  in  any 
county  iu  the  same  manner  as  a  warrant  of  arrest,  except 
that  when  served  in  another  county  it  need  not  be 
indorsed  by  the  magistrate  of  that  county. 

1199.  Whether  the  bench-warrant  is  served  in  the 
county  in  which  it  was  issued  or  in  another  county,  the 
officer  must  arrest  the  defendant  and  bring  him  before  the 
court,  or  commit  him  to  the  officer  mentioned  in  the  war- 
rant, according  to  the  command  thereof. 

1200.  When  the  defendant  appears  for  judgment,  he 
must  be  informed  by  the  court,  or  by  the  clerk,  under  its 
direction,  of  the  nature  of  the  charge  against  him,  and  of 
his  plea,  and  the  verdict,  if  any  thereon,  and  must  be 
asked  whether  he  has  any  legal  cause  to  show  why  judg- 
ment should  not  be  pronounced  against  him.  [In  effect 
April  9th,  1880.] 

Pen.  Code.— 4a. 
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1201.  He  may  show,  for  cause  against  the  judgment: 

1.  That  he  is  insane;  and  if,  in  the  opinion  of  the  court, 
there  is  reasonable  ground  for  believing  him  to  be  insane, 
the  question  of  insanity  must  be  tried  as  provided  in 
chapter  six,  title  ten,  part  two  of  this  Code.  If,  upon  the 
trial  of  that  question,  the  jury  find  that  he  is  sane,  judg- 
ment must  be  pronounced,  but  if  they  find  him  insane,  he 
must  be  committed  to  the  State  lunatic  asylum  until  he 
becomes  sane;  and  when  notice  is  given  of  that  fact,  as 
provided  in  section  one  thousand  three  hundred  and 
seventy-two,  he  must  be  brought  before  the  court  for 
judgment. 

2.  That  he  has  good  cause  to  offer,  either  in  arrest  of 
judgment  or  for  a  new  trial;  in  which  case  the  court  may, 
in  its  discretion,  order  the  judgment  to  be  deferred,  and 
proceed  to  decide  upon  a  motion  in  arrest  of  judgment  or 
for  a  new  trial. 

Oanse  shown  against  jndgment.~If  the  prisoner  objects  that  he 
was  absent  at  the  time  of  trial,  or  rendition  of  verdict,  or  passing  of 
sentence,  he  must  prove  It— 4  Gal.  218. 

1202.  If  no  sufficient  cause  is  alleged  or  appears  to 
the  court  why  judgment  should  not  be  pronounced,  it 
must  thereupon  be  rendered. 

Form  and  snfficiencyof  judgment.— Judgments  of  inferior  crim- 
inal courts  are  not  required  to  be,  in  form,  different  from  those  of  like 
courts  of  general  Jurisdiction— 22  Gal.  135.  The  Judgment  need  not 
contain  a  recital  of  the  particular  offense,  but  only  of  the  general  of- 
fense within  which  it  is  included— 43  Gal.  457.  The  court  has  Jurisdic- 
tion to  pronounce  for  some  offense  for  which  he  might  have  been  con- 
victed under  the  indictment— 31  Gal.  619.  It  is  not  irregular  in  most 
jurisdictions,  when  the  offenses  are  distinct,  and  there  are  separate 
verdicts,  to  sentence  specifically  on  each  count— 7  Serg.  As.  476; 
Bright.  K.  P.  331;  69  Pa.  St.  482;  5  id.  60;  62  id.  423;  78  10. 294;  81  HI. 
116;  22  Wis.  441;  14  Rich.  163;  3  Mo.  9. 

When  the  jiuyfail  to  agree  on  a  second  count,  but  convict  on  tbe 
first,  defendant  may  be  sentenced  on  the  first— 30  Wis.  216;  id.  416. 
Where  several  persons  are  Jointly  indicted  and  convicted,  they  should 
be  sentenced  severally— 16  Ark.  37;  14  B.  Hon.  386;  3  Wis.  785;  10  Ho. 
440 ;  21  id.  504 :  61  id.  302.  The  court  cannot  sentence  for  a  term  longer 
than  that  provided  by  the  statute.  If  it  does,  the  ludinnent  wUToe 
reversed— 43  Gal.  549.  It  is  enough  to  specify  that  tne  Imprisonment 
shall  continue  "  for  the  term  of  three  years"  from  the  date  of  incar- 
ceration or  imprisonment— 29  Gal.  257;  21  Kan.  638;  10  Nev.  107. 

A  sentence  that  defendant  "be  Imprisoned  four  years  from  the 
time  of  his  delivery  to  the  warden,"  etc.— 29  CsQ.  257;  or,  *'  that  de- 
fendant be  imprisoned  in  the  State  prison  for  the  term  of  three  years 
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from  tbe  date  of  his  incarceration  ''—28  id.  265;  or,  that  defendant  be 
imprisoned  for  a  specified  term,  "to  commence  at  the  expiration  of 
previous  sentences,"  is  yalid— 22  id.  135.  A  judgment  of  conviction 
should  be  certain  and  final,  and  subject  to  no  future  decision  or  con- 
tingency—! Blackf .  37.  Errors  or  omissions  in  the  entry  of  Judgment 
can  be  examined  only  on  appeal,  and  not  on  habeas  corpu8—43  Cal.  457. 
An  error  which  will  render  a  judgment  voidable  only,  is  the  want  of 
adherence  to  some  prescribed  moae  of  procedure,  but  an  error  which 
renders  a  judgment  void  is  such  an  illegality  as  is  contrary  to  tiie 
principles  of  law— 31  Cal.  619.  A  judgment  upon  conviction  of  a  mis- 
demeanor, which  adjudges  Imprisonment  in  the  State  prison.  Is  void— 
40  Cal.  426. 

1203.  After  a  plea  or  verdict  of  guilty,  where  a  dis- 
cretion is  conferred  upon  the  court  as  to  the  extent  of  the 
punishment,  the  court,  upon  the  oral  suggestion  of  either 
party  that  there  are  circumstances  which  may  be  properly 
taken  into  view  either  in  aggravation  or  mitigation  of 
the  punishment,  may,  in  its  discretion,  hear  the  same 
summarily,  at  a  specified  time,  and  upon  such  notice  to 
the  adverse  party  as  it  may  direct. 

Discretion  of  court.— When  the  verdict  is  guilty,  the  court  may,  of 
Its  own  motion,  take  notice  of  a  prior  conviction  of  the  defendant  on 
its  own  records,  or  hear  proof  of  his  character  and  antecedents, 
either  to  tH^ravate  or  extenuate  his  guilt— 52  Cal.  453;  20  Ala.  36;  2 
Johns.  73;  i)  Tick.  206.  Statutes  provfalng  for  an  increased  punish- 
ment for  a  second  offense  are  not  in  coufiict  with  constitutional  pro- 
visions as  to  jeopardy— 47  Cal.  113 ;  9  Phlla.  583.  As  a  general  rule,  the 
sentence  when  imposed  by  a  court  of  record  is  within  the  power  of 
the  court,  and  may  be  amended  at  any  time  during  the  term— 4  Cal. 
238;  8  Mich.  70:  32  Ohio  St.  113;  2  Allen,  144;  1  Pitts.  169;  see3  WaU. 
320;  5  Barb.  205;  28  6a.  235.  The  ludgment  may  be  corrected  at  any 
time  during  the  term— 1  Parker  CrTB.  374;  1  whart.  279;  5  Qratt.  602. 

Where  the  court,  after  conviction  of  murder,  sentenced  the  pris- 
oner to  be  executed,  afterward  caused  him  to  be  again  brought  Into 
court,  and  amended  the  sentence  by  shortening  the  time,  it  was  held 
proper— 4  Cal.  238.  When  a  term  of  imprisonment  Is  still  unexpired, 
the  proper  course  is  to  appoint  the  second  imprisonment  to  begin  at 
the  expiration  of  the  first,  to  be  specifically  referred  to  in  the  sentence 
—23  Cal.  135:  51  Me.  363;  11  Met.  581;  18  Ohio  St.  46;  5  Day.  175;  4 
Rawle,  259;  13  Pa.  St.  634:  but  see  11  Ind.  389.  After  sentence,  but  be- 
fore judgment  is  signed,  it  may  be  amended  by  shortening  the  time— 
4  Cal.  288.    See  cmte,  S  166,  note. 

1204.  The  circumstances  must  be  presented  by  the 
testimony  of  witnesses  examined  in  open  court,  except 
that  when  a  witness  is  so  sick  or  infirm  as  to  be  unable  to 
attend,  his  deposition  may  be  taken  by  a  magistrate  of 
the  county,  out  of  court,  upon  such  notice  to  the  adverse 
party  as  the  court  may  direct.  No  affidavit  or  testimony, 
or  representation  of  any  kind,  verbal  or  written,  can  be 
offered  to  or  received  by  the  court,  or  a  judge  thereof,  in 
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aggravation  or  mitigation  of  the  punishment,  except  as 
provided  in  this  and  the  preceding  section. 
See  4mte,  §  166,  note. 

1205.  A  judgment  that  the  defendant  pay  a  fine,  may 
also  direct  that  he  be  imprisoned  until  the  fine  be  satis- 
fied, specifying  the  extent  of  imprisonment,  which  most 
•not  exceed  one  day  for  every  dollar  of  the  fine.  [Ap- 
proved March  7th,  1874.] 

Ixnprlsoxunent  to  satisfy  fine.— The  defendant  may  be  Imprisoned 
to  euiorce  the  payment  or  a  fine— 7  Cal.  209.  The  prisoner  is  entitled 
to  a  credit  of  two  dollars  per  day  whUe  in  prison— 28  Cal.  414.  A  judg- 
ment of  a  justice  of  the  peace  in  case  of  a  misdemeanor  that  defend- 
ant be  fined  five  hondred  dollars,  and  in  default  of  payment  that  he 
be  imprisoned  not  exceeding  three  hundred  days.  Is  in  substantial 
compl&nce  with  this  section— 54  Cal.  205;  28  id.  414. 

1206.  A  judgment  that  the  defendant  pay  a  fine  con- 
stitutes a  lien,  in  like  manner  as  a  judgment  for  money 
rendered  in  a  civil  action. 

Seej>o«<.S1570. 

1207.  When  judgment  upon  a  conviction  is  rendered, 
the  clerk  must  enter  the  same  in  the  minutes,  stating 
briefly  the  ofEense  for  which  the  conviction  was  had,  and 
the  fact  of  a  prior  conviction,  (if  one)  and  must,  within 
five  days,  annex  together  and  file  the  following  papers, 
which  will  constitute  a  record  of  the  action: 

1.  The  indictment  or  information,  and  a  copy  of  the 
minutes  of  the  plea  or  demurrer. 

2.  A  copy  of  the  minutes  of  the  trial. 

3.  The  charges  given  or  refused,  and  the  indorseinents 
thereon.    And, 

4.  A  copy  of  the  judgment. 
[In  effect  April  9th,  1880.] 

JSubd.  2.  A  copy  of  the  minutes  of  the  trial  constltates  a  part  of 
the  judgment  roll— 52  Cal.  480.  The  entry  made  in  the  minutes  is  part 
of  the  judgment  roll,  and  errors  and  omissions  in  the  record  can  be 
examined  only  on  appeal— 53  Cal.  457. 

Subd.  3.  The  charge  given  to  the  jury  on  its  own  motion  Is  no 
part  of  the  judgment  roll— 44  Cal.  598.  This  subdivision  refers  to  the 
written  charges  or  instructions  which  either  party  may  present  aad 
ask  to  be  given  in  accordance  with  §$  400  and  401—44  Cal.  698. 

Subd.  4.  The  jadgment  need  not  contain  a  recital  of  the  partlCQlar 
offense,  but  only  tiie  general  offense  in  which  the  particiilar  offense  is 
incladed-43  Cat  457;  28  id.  247. 
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CHAPTER  n. 

THE    EXECUTION. 

§  1213.  Execution  of  a  Judgment  other  than  of  death. 

§  1214.  If  for  fine  alone,  execution  to  issue  as  in  civil  cases. 

§  1215.  Judgment  of  fine  and  imprisonment,  how  executed. 

§  1216.  Judgment  of  imprisonment.   Duty  of  sherlft. 

§1217.  Execution  upon  judgment  of  death. 

§  1218.  Transmission  of  conviction  imd  testimony  to  governor. 

§  1219.  Governor  may  require  opinion  of  Supreme  Court  thereon. 

§  1220.  Judgment  of  death,  when  suspended. 

S  1221.  Insanity  of  defendant,  how  determined. 

§  1222.  Duty  of  district  attorney  upon  inquisition. 

S  1223.  Inquisition,  how  certified  and  filed. 

§  1224.  Proceedings  upon  finding  of  jury. 

§  122S.  Proceedings  when  female  is  supposed  to  be  pregnimt. 

§  1226.  Proceedings  upon  the  finding  of  the  jury. 

§  1227.  Judgment  of  death  remaining  in  force,  not  executed. 

§  1228.  Punishment  of  death,  how  inflicted. 

S  1229.  Execution,  where  to  take  place  and  who  to  be  present. 

§1230.  Setnrn  upon  death-warrant. 

1213.  When  a  judgment,  other  than  of  death,  has 
been  pronounced,  a  certified  copy  of  the  entry  thereof 
upon  the  minutes  must  be  forthwith  furnished  to  the 
officer  whose  duty  it  is  to  execute  the  judgment,  and  no 
other  warrant  or  authority  is  necessary  to  justify  or  re- 
quire its  execution. 

Execution  of  judgment.— A  commitment  which  does  not  contain  a 
copy  of  the  judgment,  but  merely  recites  the  history  of  the  action,  is 
not  sufflclent  authority  for  the  detention  of  the  prisoner— 31  Cal.  497: 
id.  619.   No  other  authority  for  the  detention  of  a  prisoner  is  required 


than  a  certified  copy  of  the  judgment  rendered  against  him— 32  Gal. 
48;  81  Id.  619;  28  id.  247. 

1214.  If  the  judgment  is  for  a  fine  alone,  execution 
may  be  issued  thereon  as  on  a  judgment  in  a  civil  action. 

See  ante,  §  1206. 

1215.  If  the  judgment  is  for  imprisonment,  or  a  fine, 
and  imprisonment  until  it  be  paid,  the  defendant  must 
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forthwith  be  committed  to  the  custody  of  the  proper 
officer,  and  \>y  him  detained  until  the  judgment  is  com- 
plied with. 
See  ante,  §  1205. 

1216.  If  the  judgment  is  for  imprisoiiment  in.  the 
State  prison,  the  sheriff  of  the  county  must,  upon  receipt 
of  a  certified  copy  thereof,  take  and  deliver  the  defendant 
to  the  warden  of  the  State  prison.  He  must  also  deliver 
to  the  warden  the  certified  copy  of  the  judgment,  and  take 
from  the  warden  a  receipt  for  the  defendant. 

See  ante,  §  1213. 

1217.  When  judgment  of  death  is  rendered,  a  warrant, 
signed  by  the  judge,  and  attested  by  the  clerk  under  the 
seal  of  the  court,  must  be  drawn  and  delivered  to  the 
sheriff.  It  must  state  the  conviction  and  judgment,  and 
appoint  a  day  on  which  the  judgment  is  to  be  executed, 
which  must  not  be  less  than  thirty  nor  more  than  sixty 

days  from  the  time  of  judgment. 

Execution  of  death  seatence.— The  day  for  execution  of  tbe  sen- 
tence Bboold  not  be  desiq:nated  in  tbe  judgment,  but  in  tbe  warrant  of 
execution— 45  Cal.  141 ;  38  id.  699;  45  id.  141 ;  54  id.  92.  If  tbe  judgment 
of  death  be  not  executed  on  tbe  day  appointed,  tbe  court  rendering 
tbe  judgment  may  appoint  another  day  for  carrying  it  into  execution 
—38  Cal.  701.  It  is  not  tbe  function  of  tbe  court  to  fix  the  time  and 
place  of  execution  in  the  original  sentence— 45  CaL  137;  55  Ala.  81. 

1218.  The  judge  of  the  court  of  which  a  conviction  re- 
quiring judgment  of  death  is  had,  must,  immediately 
after  the  conviction,  transmit  to  the  governor,  by  mail  or 
otherwise,  a  statement  of  the  conviction  and  judgment, 
and  of  the  testimony  given  at  tbe  trial. 

1219.  The  governor  may  thereupon  require  the  opinion 
of  the  justices  of  the  Supreme  Court  and  of  the  attorney- 
general,  or  any  of  them,  upon  the  statement  so  furnished. 

1220.  Ko  judge,  court,  or  officer,  other  than  the  gov- 
ernor, can  suspend  the  execution  of  a  judgment  of  death, 
except  the  sheriff,  as  provided  in  the  six  succeeding  sec- 
tions, unless  an  appeal  is  taken. 

1221.  If,  after  judgment  of  death,  there  is  good  reason 
to  suppose  that  the  defendant  has  become  insane,  the 
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sheriff  of  the  county,  with  the  concurrence  of  the  judge 
of  the  court  by  which  the  judgment  was  rendered,  may 
summon  from  the  list  of  jurors  selected  by  the  supervisors 
for  the  year  a  jury  of  twelve  persons  to  inquire  into  the 
supposed  insanity,  and  must  give  immediate  notice  there- 
of to  the  district  attorney  of  the  county. 

1222.  The  district  attorney  must  attend  the  inquisi- 
tion, and  may  produce  witnesses  before  the  jury,  for 
which  purpose  he  may  issue  process  in  the  same  manner 
as  for  witnesses  to  attend  before  the  grand  jury,  and  dis- 
obedience thereto  may  be  punished  in  like  manner  as 
disobedience  to  process  issued  by  the  court. 

1223.  A  certificate  of  the  inquisition  must  be  signed 
by  the  jurors  and  the  sheriff,  and  filed  with  the  clerk  of 
the  court  in  which  the  conviction  was  had. 

1224.  If  it  is  found  by  the  inquisition  that  the  defend- 
ant is  sane,  the  sheriff  must  execute  the  judgment;  but 
if  it  is  found  that  he  is  insane,  the  sheriff  must  suspend 
the  execution  of  the  judgment  until  he  receives  a  war- 
rant from  the  governor  or  from  the  judge  of  the  court  by 
which  the  judgment  was  rendered  directing  the  execution 
of  the  judgment.  If  the  inquisition  finds  that  the  defend- 
ant is  insane,  the  sheriff  must  immediately  transmit  it  to 
the  governor,  who  may,  when  the  defendant  becomes 
sane,  issue  a  warrant  appointing  a  day  for  the  execution 
of  the  judgment. 

1225.  If  there  is  good  reason  to  suppose  that  a  female 
against  whom  a  judgment  of  death  is  rendered  is  preg- 
nant, the  sheriff  of  the  county,  with  the  concurrence  of 
the  judge  of  the  court  by  which  the  judgment  was  ren- 
dered, may  summon  a  jury  of  three  physicians  to  inquire 
into  the  supposed  pregnancy.  Immediate  notice  thereof 
must  be  given  to  the  district  attorney  of  the  county,  and 
the  provisions  of  section  one  thousand  two  hundred  and 
twenty-two  and  one  thousand  t\vo  hundred  and  twenty- 
three  apply  to  the  proceedings  upon  the  inquisition. 
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1226.  If  it  is  found  by  the  inquisition  that  the  female 
is  not  pregnant,  the  sheriff  must  execute  the  judgment ;  if 
it  is  found  that  the  woman  is  pregnant,  the  sheriff  must 
suspend  the  execution  of  the  judgment,  and  transmit  the 
inquisition  to  the  governor.  When  the  governor  is  sat- 
isfied that  the  female  is  no  longer  pregnant,  he  may  issue 
his  warrant  appointing  a  day  for  the  execution  of  the 
judgment. 

1227.  If  for  any  reason  a  judgment  of  death  has  not 
been  executed,  and  it  remains  in  force,  the  court  in  which 
the  conviction  was  had,  on  the  application  of  the  district 
attorney,  must  order  the  defendant  to  be  brought  before 
it,  or,  if  he  is  at  large,  a  warrant  for  his  apprehension  may 
be  issued.  Upon  the  defendant  being  brought  before  the 
court,  it  must  inquire  into  the  facts,  and  if  no  legal  rea- 
sons exist  against  the  execution  of  the  judgment,  must 
make  an  order  that  the  sheriff  execute  the  judgment  at  a 
specified  time.  The  sheriff  must  execute  the  judgment 
accordingly. 

The  Superior  Court  as  successor  of  the  District  Court  cau  make  an 
order  to  carry  into  execution  a  judgment  of  death  rendered  by  the 
District  Court— 54  Cal.  184.  An  order  for  execution  made  in  the  ab- 
sence of  defendant  is  erroneous— 54  Cal.  92. 

1228.  The  punishment  of  death  must  be  inflicted  by 
hanging  the  defendant  by  the  neck  until  he  is  dead. 

1229.  A  judgment  of  death  must  be  executed  within 
the  walls  or  yard  of  a  jail,  or  some  convenient  private 
place  in  the  county.  The  sheriff  of  the  county  must  be 
present  at  the  execution,  and  must  invite  the  presence  of 
a  physician,  the  district  attorney  of  the  county,  and  at  least 
twelve  reputable  citizens,  to  be  selected  by  him;  and  he 
shall,  at  the  request  of  the  defendant,  permit  such  minis- 
ters of  the  gospel,  not  exceeding  two,  as  the  defendant 
may  name,  and  any  persons,  relatives  or  friends,  not  to 
exceed  five,  to  be  present  at  the  execution,  together  with 
such  peace  officers  as  he  may  think  expedient,  to  witness 
the  execution.     But  no  other  persons  than  those  men- 
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tioned  in  this  section  can  be  present  at  the  execution,  nor 
can  any  person  under  age  be  allowed  to  witness  the  same. 

1230.  After  the  execution,  the  sheriff  must  make  a 
return  upon  the  death-warrant,  showing  the  time,  mode, 
and  manner  in  which  it  was  executed. 


^ 
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TITLE  IX. 

Of  Appeals  to  the  Supreme  Court. 

Chap.    I.    Appeai^s,  when  allowed  and  how  taken, 
AND  THE  Effect  thbbbof,  §§  1235-46. 
II.    DisMissiNQ  AN   Appeal  fob  Ibbeoxjlaritt, 

§§  1248-9. 
III.    Abgument  of  the  Appeal,  §§  1252-5. 
rv.    Judgment  upon  Appeal,  §§  1258-65. 
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CHAPTER  I. 

APPEALS,    WHEN   ALLOWED    AND    HOW   TAKEN,    AND    THE 

EITECT   THEREOF. 

S  1235.  Appeal,  by  whom  taken,  on  qnestioiis  of  law  alone. 

§  1236.  Parties,  how  designated  on  appeal. 

S  1237.  Appeal,  when  may  be  taken  by  the  defendant. 

S  1238.  In  what  cases  by  the  people. 

S  1239.  Appeals,  within  what  time  to  be  taken. 

S  1240.  Appeal,  how  taken. 

S  1241.  When  notice  may  be  served  by  publication. 

S  1242.  Effect  of  an  appeal  by  the  people. 

S  1243.  Effect  of  an  appeal  by  the  defendant. 

§  1244.  Same. 

S  1245.  Same. 

§  1246.  Duty  of  clerks  upon  appeal. 

1235.  Either  party  in  a  criminal  action  amounting  to 
a  felony,  may  appeal  to  the  Supreme  Court,  on  questions 

of  law  alone,  as  prescribed  in  this  chapter. 

Appeal,  when  allowed.— The  Supreme  Court,  under  the  Constitu- 
tion, had  jurisdiction  on  questions  of  law  alone— 55  Cal.  185.  An  ap- 
peal does  not  lie  in  cases  of  misdemeanor-^  Cal.  427.  An  appeal  lies 
from  a  judgment  for  contempt,  when  the  fine  is  for  three  hundred 
dollars— 47  CaL]  1)9.  A  question  of  law  is  where  the  verdict  is  com- 

Slained  of  as  beinff  contrary  to  the  evidence,  when  there  is  no  evi- 
ence  to  sustain  the  charge,  not  when  there  is  evidence  tendluflr  to 
prove  it— 55  Cal.  185.  If  an  appeal  has  been  given  in  all  cases  within 
the  Jurisdiction  of  the  court,  and  afterward  its  Jurisdiction  is  ex- 
tended to  new  cases,  an  appeal  will  lie  in  those  new  cases— 4  Mass.  462. 

1236.  The  party  appealing  is  known  as  the  appellant, 
and  the  adverse  party  as  the  respondent,  but  the  title  of 
the  action  is  not  changed  in  consequence  of  the  appeal. 

1237.  An  appeal  may  be  taken  by  the  defendant : 

1.  From  a  final  judgment  of  conviction. 

2.  From  an  order  denying  a  motion  for  a  new  trial. 

3.  From  an  order  made  after  judgment,  affecting  the 
substantial  rights  of  the  party. 

In  what  cases  defendant  may  take.— When  the  action  of  the  court 
is  manifestly  erroneous  under  any  and  every  conceivable  state  of  the 
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facts,  the  Supreme  Court  will  review  the  case,  notwlthstandinff  the 
evidence  may  not  have  been  brought  up— 47  Cal.  405;  8  id.  440;  34  id. 
663;  45  id.  25;  32  id.  213;  42  id.  539.  If  the  record  discloses  the  fact  that 
a  written  instrument  introduced  in  evidence  was  a  forgery,  the  poist 
may  be  raised  for  the  first  time  in  the  Supreme  Court— 26  CaL  546. 
The  action  of  the  court  in  discharging  a  jury  in  a  criminal  case,  be- 
cause of  its  Inability  to  agree,  is  subject  to  review  by  the  appellate 
court-41  Cal.  219. 

Subd.  1.  Under  this  seotion  an  appeal  can  be  taken  from  such 
orders  only  as  are  made  after  final  judgment— 42  Cal.  625.  So,  an  ap- 
peal cannot  be  taken  from  an  order  made  after  a  verdict  of  guilty, 
arresting  the  Judgment— 44  Cal.  385. 

Stibd.  2.  The  question  whether  a  defendant  in  a  criminal  case  is 
entitled  to  anew  trial,  on  the  ground  that  the  vf«rdict  is  contrary  to 
the  evidence,  is  one  of  law— 3rcaL  565.  The  general  rule  is,  that  the 
court  will  not  review  a  judgment  on  this  ground,  unless  the  record 
contains  a  statement  setting  forth  the  material  portions  of  the  testi- 
mony, but  if  it  states  that  it  gives  "  in  substance  all  that  was  proven 
on  the  part  of  the  State,"  it  is  sufacient— 9  Cal.  421.  An  appeal  by  de- 
fendant does  not  lie  from  an  order  granting  a  new  trial— 6  Fac.  C.  L. 
J.  1013. 

Subd,  3.  This  bection  applies  to  orders  made  after  final  Judgment 
which  could  not  he  reviewed  npon  an  appeal  from  the  judgment — 44 
Cal.  385:  42  id.  625.  Any  error  conmiitted  by  the  court  In  setting  aside 
or  modifying  an  erroneous  order  may  be  reviewed  in  a  criminal  case 
upon  appeal,  but  not  on  habeas  corpus— 44  Cal.  34.  Where  a  |>arty  is 
held  in  custody  under  an  erroneous  order,  regular  npon  its  face,  which 
the  court  had  power  to  make,  he  cannot  be  dischaxged  on  habeas 
corpus:  his  remedy  is  by  appeal— 44  Cal.  35;  41  id.  211;  35  id.  100.  An 
appeal  lies  from  an  order  for  execution  in  a  murder  case— 54  Cal.  93. 

.    1238.    An  appeal  may  be  taken  by  the  people : 

1.  From  a  judgment  for  the  defendant  on  a  demurrer  to 
the  indictment  or  information. 

2.  From  an  order  granting  a  new  trial. 

3.  From  an  order  arresting  judgment. 

4.  From  any  order  made  after  judgment,  affecting  the 
substantial  rights  of  the  people. 

6.  From  an  order  of  the  court  directing  the  jury  to  find 
for  the  defendant.     [In  effect  April  9th,  1880.] 

In  what  cases  by  the  people.— By  the  Just  interpretation  of  this 
section,  the  right  of  appeal  by  the  people  must  be  confined  to  such 
cases  only  in  which  errors  in  the  proceedings  may  occur  before  legal 
jeopardy  has  attached— 38  Cal.  479.  See  Const.  Pro  v.  cmte,  p.  17 :  Jeop- 
ardy, ante,  §  lOlti.  The  action  of  the  court  in  discharging  a  jury  be- 
cause of  its  inability  to  agree  is  subject  to  review— 41  Cal.  2£2.  The 
remedy  is  not  by  habeas  corpus— 41  Cal.  212. 

Subd.  1.  An  order  sustaining  a  demurrer  is  a  final  judgment  from 
which  an  appeal  will  lie— 39  Cal.  604 :  8  Humph.  32;  9  Mo.  687.  Query— 
6  Fac.  C.  L.  J.  116.  It  lies  from  an  order  overruling  a  demurrer— 45 
Cal.  253. 

Subd.  3.  An  appeal  cannot  be  taken  from  an  order  made  after  a 
verdict  of  guilty,  arresting  the  judgment— 44  Cal.  385.  Where  no  ex- 
ception is  taken  to  the  denial  of  a  motion  in  arrest  of  Judgment,  and 
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tbe  record  does  not  set  oat  the  evidence  on  which  it  was  made,  the 
appellate  court  will  presume  that  the  motion  was  properly  overruled 
—40  Ala.  72. 

Subd.  4.  Error  in  setting  aside  or  modifying  an  erroneous  order 
may  be  reversed  in  a  proper  case  on  application,  but  it  cannot  be 
questioned  on  habeas  corpus— 44  Cal.  34.  No  appeal  lies  from  an  order 
directing  a  charge  ouce  ignored  to  be  resubmitted  to  another  grand 
jury.  The  only  orders  from  which  appeals  lie  are,  orders  made  after 
final  judgment ;  orders  before  that  are  reviewable  only  on  appeal  from 
the  final  Judgment,  or  an  order  granting  or  refusing  a  new  trial— 42 
CaL  624 ;  44  id.  385.  No  appeal  lies  from  an  order  of  the  judge  admit- 
ting aparty  to  bail  under  the  provisions  relating  to  habeas  corpus— 40 

1239.  An  appeal  from  a  judgment  must  be  taken 
within  one  year  after  its  rendition,  and  from  an  order, 
within  sixty  days  after  it  is  made. 

Within  what  time  taken.— An  appeal  from  an  order  denying  a  new 
trial  will  be  dismissed  if  taken  more  than  sixty  days  after  the  order 
Is  made— 53  Cal.  (i30. 

1240.  An  appeal  is  taken  by  filing  with  the  clerk  of 
the  court  in  which  the  judgment  or  order  appealed  from 
is  entered  or  filed,  a  notice  stating  the  appeal  from  the 
same,  and  serving  a  copy  thereof  upon  the  attorney  of  the 
adverse  party. 

Appeal,  how  taken.— A  notice  of  appeal  must  be  filed  with  the 
clerk  of  the  court,  and  served  on  the  attorney  of  the  adverse  party 
eitherpersonally  or  by  publication,  as  directed  in  the  Code— 49  Cal.  ■ 
455.  Where  it  appears  that  the  notice  was  filed  on  a  certain  day,  and 
the  service  admitted  under  the  indorsement  of  filing,  it  will  be  pre- 
sumed service  was  made  on  the  day  of  filing— 6  Pac.  C.  L.  J.  465.  A 
notice  of  appeal  in  a  criminal  case  may  bo  signed  by  any  attorney  au- 
thorized by  defendant  to  take  an  appeal— C  Pac.  C.  L.  J.  1014. 

A  recital  that  notice  of  application  has  been  served  and  filed,  is  no 
evidence  ttiat  an  appeal  hasueen  taken— 45  Cal.  45.  The  record  must 
show  that  an  appeal  has  in  fact  been  taken,  or  the  court  will  not  be 
required  to  look  into  the  case— 45  Cal.  45.  In  the  absence  of  statutory 
machinery  for  appeal,  a  case  may  be  brought  to  the  Supreme  Court  by 
writ  of  error-52  Cal.  220;  5  id.  190;  3  id.  247;  24  id.  334;  but  a  writ  of 
error  will  not  lie  when  an  appeal  is  given— 24  Cal.  334 ;  see  23  Cal.  93. 

1241.  If  personal  service  of  the  notice  cannot  be  made, 
the  judge  of  the  court  in  which  the  action  was  tried,  upon 
proof  thereof,  may  make  an  order  for  the  publication  of  the 
notice  in  some  newspaper,  for  a  period  not  exceeding  thirty 
days.    Such  publication  is  equivalent  to  personal  service. 

See  ante,  S 1240,  note. 

1242.  An  appeal  taken  by  tbe  people  in  no  case  stays 
or  affects  the  operation  of  a  judgment  in  favor  of  the  de- 
fendant, until  judgment  is  reversed. 

Pbk.  Codb.— 48. 
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1243.  An  appeal  to  the  Supreme  Court  from  a  judg- 
ment of  conviction,  stays  the  execution  of  the  judgment 
in  all  capital  cases,  and  in  all  other  cases  upon  filing 
with  the  clerk  of  the  court  in  which  the  conyiction  was 
had,  a  certificate  of  the  judge  of  such  court,  or  of  a  justice 
of  the  Supreme  Court,  that,  in  his  opinion,  there  is  prob- 
able cause  for  the  appeal,  but  not  otherwise.  [Approved 
March  30th,  in  effect  July  1st,  1874.] 

'  Effect  of  appeal.— ITiider  the  proylsions  of  this  section,  ball  should 
not  be  allowed  after  conviction,  except  by  a  Judge  of  the  court  in 
which  the  conviction  was  had,  or  by  a  jusCrce  of  the  Supreme  Coort, 
and  then,  only  when  the  circumstances  are  of  an  extraordinary  char- 
acter—49  Cal.  eso ;  54  id.  35 ;  and  as  a  matter  of  discretion— 48  Csu.  5.  If 
the  Judge  of  the  court  in  which  the  conviction  was  had  falls  to  certify 
that  in  his  opinion  there  is  probable  cause  for  the  appeal,  and  the 
justices  of  the  Supreme  Court  are  satisfied  that  no  error  bas  inter- 
vened, they  will  not  grant  such  a  certificate,  and  the  appeal  wlli  not 
stay  the  execution— 45  Cal.  305.   See  preceding  sections.^ 

1244.  If  the  certificate  provided  for  in  the  preceding 
section  is  filed,  the  sheriff  must,  if  the  defendant  be  in  his 
custody,  upon  being  served  with  a  copy  thereof,  keep  the 
defendant  in  his  custody  without  executing  the  judgment, 
and  detain  him  to  abide  the  judgment  on  appeal. 

See  ttnte,  S  1243.  note. 

1245.  If  before  the  granting  of  the  certificate,  the 
judgment  has  commenced,  the  further  execution  thereof 
is  suspended,  and  upon  service  of  a  copy  of  such  certificate 
the  defendant  must  be  restored,  by  the  officer  in  ^whose 
custody  he  is,  to  his  original  custody. 

See  antCf  §  1243,  note. 

1246.  Upon  the  appeal  being  taken,  the  clerk  with 
whom  the  notice  of  appeal  is  filed  must,  within  ten  days 
thereafter,  in  case  the  bill  of  exceptions  has  been  settled 
by  the  judge  before  the  giving  of  said  notice,  but  if  not, 
then  within  ten  days  from  the  settlement  of  the  bill  of 
exceptions,  without  charge,  transmit  to  the  clerk  of  the 
appellate  court  a  copy  of  the  notice  of  appeal,  and  of  the 
record,  and  of  all  bills  of  exceptions,  instructions,  and  in- 
dorsements thereon;  and,  upon  the  receipt  thereof,  the 
clerk  of  the  appellate  court  must  file  the  same,  and  per- 


507  APPEALS,  WHEN  ALLOWED.  §  1246 

form  the  same  services  as  in  civil  cases,  without  charge. 
[In  effect  April  9th,  1880.] 

Dnty  of  clerks.— The  clerk  with  whom  the  application  is  filed,  must, 
within  ten  days  after,  without  chargre,  transmit  to  the  clerk  of  the 
appellate  court,  a  copy  of  the  notice  of  appeal,  and  of  the  record,  and 
of  all  bills  of  exceptions.  Instructions,  and  indorsements  thereon— 49 
Cal.  649.  The  transcript  may  be  filed  with  the  clerk,  without  the  pay- 
ment of  fees  In  advance.  The  clerk  cannot  refuse  to  render  his  serv- 
ices for  the  people  on  account  of  non-pajrment  of  fees— 20  Cal.  76. 
Becords  filed  in  the  Supreme  Court  are  not  merely  prima  f(xcie,  but 
are  conclusive  in  character— 43  Cal.  177.  Where  the  record  purports  to 
set  forth  substantially  all  the  evidence  given  at  the  trial,  and  there 
was  no  evidence  tending  to  showthe  offense  committed  in  the  county, 
it  is  a  fatal  error— 48  Cal.  382 ;  9  Id.  422 ;  but  where  facts,  as  proved,  are 

5iven,  there  is  no  necessity  of  setting  forth  the  testimony— 9  Cal.  422. 
:he  action  of  the  court  below  upon  the  instructions  must  be  shown 
either  by  an  indorsement  thereon,  or  by  a  bill  of  exceptions— 40  Cal. 
287 ;  28  id.  218;  32  id.  91.  The  Supreme  Court  will  not  review  the  action 
of  the  court  below  unless  the  record  contains  a  bill  of  exceptions  or  a 
correct  statement  of  the  facts  which  transpired  at  the  trial,  signed  and 
settled  by  the  judge— 32  Cal.  92;  see  28  id.  218;  10  id.  86;  6  id.  411 ;  ante, 
§  1171.  A  statement  of  evidence,  not  a  part  of  the  bUI  of  exceptions, 
certified  by  the  judge,  will  not  be  considered— 48  Cal.  255.  The 
attorney-general  should  examine  the  record  presented  on  appeal,  to 
see  if  it  is  in  a  condition  to  be  submitted— 45  Cal.  45.  After  the  tran- 
script has  been  filed  in  the  Supreme  Court,  it  will  not  be  sent  back  in 
order  that  the  statement  or  bill  of  exceptions  may  be  changed  by  a  re- 
settlement, except  upon  documentary  evidence  or  admission  of  the 
alleged  mistake  or  omission— 18  Cal.  93.  Errors  in  dates,  copies  of 
documents  and  the  like,  can  be  corrected  by  resettlement,  and  upon 
a  proper  showing  the  Supreme  Court  may  send  the  record  back  to  the 
court  below  for  that  purpose— 18  Cal.  94.  Where  the  cause  was  sub- 
mitted without  argument,  no  brief  on  file  for  appellant,  and  judgment 
afllrmed,  and  after  appeal  there  was  a  stipulation  of  respondent's 
counsel  extending  the  time  for  filing  a  brief  which  had  not  been  filed, 
the  court  wiU  set  aside  the  judgment,  and  restore  the  case  to  the 
calendar  If  the  case  be  important.  Counsel  are,  however,  guilty  of  an 
Irregrolarity  in  not  filing  the  stipulation— 50  Cal.  469.  It  Is  the  duty  of 
either  pan^  to  bring  the  attention  of  the  court  to  any  alteration  of 
the  record  of  a  pending  proceeding,  promptly  and  at  the  earliest 
convenience— W  Cal.  448. 


DiSMissnra  an  appkat..  506 


CHAPTEB  n. 

DISMISSINO  AN  APPEAL  FOB  IBREGITLABmr. 

S  1248.   For  what  irregularity,  and  how  dismissed. 
S  1249.   Dismissal  for  want  of  a  retam. 

1248.  If  the  appeal  is  irregular  in  any  substantial  par- 
ticular, but  not  otherwise,  the  appellate  court  may,  on 
any  day,  on  motion  of  the  respondent,  upon  five  days'  no- 
tice, accompanied  with  copies  of  the  papers  upon  which 
the  motion  is  founded,  order  it  to  be  dismissed.  [In  ef- 
fect April  9th,  1880.] 

1249.  The  court  may  also,  upon  like  motion,  dismiss 
the  appeal,  if  the  return  is  not  made  as  provided  in  section 
one  thousand  two  hundred  and  forty-six,  unless  for 
good  cause  they  enlarge  the  time  for  the  purpose. 
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CHAPTER  III. 

ABOUMENT    OP  THE    APPEAL. 

S  1252.  Appeals,  when  to  be  heard  and  determined. 

§  125-3.  Judgment  cannot  be  reversed  without  ai^nunent. 

§  1254.  Number  of  counsel  to  be  heard. 

§  1255.  Defendant  need  not  be  present. 

1252.  All  appeals  in  criminal  cases  must  be  heard 
and  determined  by  tlie  appellate  court,  within  sixty  days 
after  the  record  is  filed  in  said  appellate  court,  unless  con- 
tinued on  motion  or  with  the  consent  of  the  defendant.  [In 
effect  April  9th,  1880.] 

1253.  The  judgment  may  be  affirmed  if  the  appellant 
fail  to  appear,  but  can  be  reversed  only  after  argument* 
though  the  respondent  fail  to  appear. 

See  55  Cal.  298. 

1254.  Upon  the  argument  of  the  appeal,  if  the  offense 
is  punishable  with  death,  two  counsel  must  be  heard  on 
each  side,  if  they  require  it.  In  any  other  case  the  court 
may,  in  its  discretion,  restrict  the  argument  to  one  coun- 
sel on  each  side. 

See  55  Cal.  298. 

1255.  The  defendant  need  not  personally  appear  in 
the  appellate  court. 

See  65  Cal.  298. 
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CHAPTER  IV. 

JUDGMENT  UPON  APPEAL. 

S  1298.  Judgment  Without  regard  to  technical  errors. 

§  1290.  What  may  be  reviewed  on  an  appeal  by  defendant. 

§  1260.  May  reverse,  afBrm,  or  modify  the  judgment,  and  order  new 

trlaL 

§  1261.  New  trial,  where  to  be  had. 

%  1262.  Defendant  discharged  on  reversal  of  Judgment. 

S  1263.  Judgment  to  be  executed  on  affirmance. 

S  1264.  Judgment  of  appellate  court,  how  entered  and  remitted. 

S  1269.  Jurisdiction  ceases  after  Judgment  remitted. 

1258.  After  hearing  the  appeal,  the  court  must  give 
judgment  without  regard  to  technical  errors  or  defects,  or 
to  exceptions,  which  do  not  affect  the  substantial  rights 
of  the  parties. 

Technical  errom  and  defects.— On  the  hearing  on  appeal,  the 
court  will  give  Judgment  without  regard  to  technical  errors  or  de- 
fects, or  to  exceptions  which  do  not  affect  substantial  rights— 53 
Cal.  491.  A  technical  error  is  not  sufficient,  of  Itself,  to  reverse  a  judg- 
ment. It  must  be  such  as  produces  injury  to  the  substantial  rights  of 
the  defendant,  and  on  him  is  cast  the  burden  of  showing  it— 47  Cal. 
404.  Objections  to  an  indictment  on  the  ground  of  omission  of  certain 
words,  or  of  uncertainty  in  the  form  of  the  indictment,  cannot  be 
raised  for  the  first  time  in  the  Supreme  Court— 20  Cal.  146.  The 
appellate  court  will  not  reverse  a  judgment  by  reason  of  an  alleged 
error  in  a  proceeding  had  on  the  trial,  by  express  agreement  of 
defendant  and  his  counsel,  unless  bound  so  to  do  oy  some  controlling 
rule  of  law— 28  Cal.  465;  nor  by  reason  of  errors  which  do  not  affect 
the  substantial  rights  of  the  parties— 32  Cal.  213;  34  id.  191;  50  id.  470. 
An  error  of  court,  to  be  ground  for  reversal  of  the  Judgment,  must 
affect  the  substantial  rights  of  the  defendant,  and  the  burden  Is  on 
him  to  show  that  such  is  the  case— 47  Cal.  388.  An  error  in  reference 
to  allowing  defendant  to  ask  a  question  is  cured  by  afterward  per- 
mitting a  witness  to  answer  the  same  question— 48  Cal.  82.  Entering 
an  order  in  vacation  instead  of  term  time,  even  if  irregular,  does  uot 
work  any  injustice— 44  Cal.  99.  A  judgment  will  not  be  disturbed  on 
account  of  an  erroneous  instruction  which  was  not  applicable  to  the 
facts  of  the  case— 6  Cal.  543.  Defendant  cannot  complain  of  an  in- 
struction which  does  no  in  jury— 49  Cal.  7.  A  mere  want  of  perspicuity 
In  an  instruction  which  does  not  injure  the  prisoner,  will  not  authorize 
a  reversal— 8  Cal.  90.  Although  some  of  the  instructions  may  not  state 
the  law  with  precise  accuracy,  yet,  if  taken  as  a  whole  they  are  sub- 
stantially correct  and  could  not  have  misled  the  Jury,  Judgment  will 
not  be  disturbed— 49  Cal.  580. 

Where  the  instmctions  given  fairly  and  fully  explain  the  law  ap- 
plicable to  the  questions  actually  tried,  and  whien  the  Jury  were  called 
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on  to  decide,  judgment  will  be  affirmed  notwithstanding  many  specific 
instructions  were  asked  and  refused— 50  Cal.  450.  Judgment  will  not 
be  reversed  because  the  jury  were  not  charged  by  the  court  as  pro- 
vided byj  1122,  unless  it  is  shown  that  defendant  sustalued  some  in- 
-23Cal.r       —         


jury— 23  Cal.  631.  Where  there  is  evidence  of  the  good  character  of  the 
defendant,  to  instruct  that  evidence  of  characl^er  can  only  be  consid- 
ered In  cases  where  the  guilt  is  doubtful  is  error;  yet  if  the  evidence 
conclusively  shows  guilt,  that  no  amount  of  good  character  could  have 
changed  the  result,  such  error  does  no  injury— 45  Cal.  288;  44  id.  291. 

A  defendant  cannot  complain  that  the  court  did  not  instruct  on  a 
point  in  issue,  unless  be  asked  and  was  refused— 48  Cal.  237;  44  id.  96. 
An  error  on  refusing  an  instruction  is  cured  if  the  instruction  is  sub> 
stantially  given  in  the  charge  to  the  jury— 50  Cal.  470;  53  id.  630;  54  id. 
398;  41  id.  66;  47  id.  95;  but  an  erroneous  instruction  is  not  cured  by  a 
correct  statement  of  the  law  in  another  part  of  the  charge— 43  Cal.  552; 
54  id.  151.    See  53  Cal.  485. 

1259.  Upon  an  appeal  taken  by  the  defendant  from  a 
judgment,  the  court  may  review  any  intermediate  order 
or  ruling  involving  the  merits,  or  which  may  have  affected 

the  judgment. 

Review  on  appeal  from  judgment.— This  section  was  clearly  in- 
tended to  prohibit  a  separate  appeal  from  Intermediate  orders  or  pro- 
ceedings—42  Cal.  625.  Any  action  of  the  court  which  deprives  defend- 
ant of  a  substantial  legal  right,  is  to  his  prejudice,  or  to  any  extent 
withholds  or  abridges  a  substantial,  legal  or  constitutional  privilege, 
by  him  claimed  on  the  trial,  is  proper  matter  for  review— 42  Cal.  167; 
13  id.  584;  see  42  id.  623;  as  orders  on  motions  for  continuance— 6  id. 
248;  or  an  order  directing  that  a  criminal  charge,  ignored  by  the  grand 
jury,  be  submitted  to  another,  is  not  appealable— 42  id.  625;  see  44  id. 
385;  44  id.  92. 

1260.  The  court  may  reverse,  affirm,  or  modify  the 
judgment  or  order  appealed  from,  and  may  set  aside,  af- 
firm, or  modify  any  or  all  of  the  proceedings  subsequent 
to,  or  dependent  upon,  such  judgment  or  order,  and  may, 
if  proper,  order  a  new  trial. 

Presnmptions.— Error  will  not  be  presumed— 45  Cal.  261.  Mere  in- 
tendments indulged  in  the  appellate  court  are  in  support  of  the  pro- 
ceedings below,  so  far  as  such  intendments  are  consistent  with  the  re- 
cord-47  Cal.  4U4 ;  27  id.  514 ;  43  Ala.  55 ;  7  Mo.  293.  If  the  record  fails  to 
show  arraignment  and  plea  to  the  indictment,  the  court  will  assume 
that  there  was  no  arraignment  or  plea— 52  Cal.  479.  It  will  be  pre- 
sumed that  the  testimony  introduced  by  the  prosecution  worked  no 
injury  to  the  defendant,  if  the  testimony  is  not  contained  in  the  re- 
cord—47  Cal.  402.  Where  one  willfully  suppresses  testimony,  the  pre- 
sumption is  that  such  testimony,  if  produced,  would  be  adverse  to 
him.  But  in  the  absence  of  a  purpose  to  suppress,  the  presumption 
does  notarise— 6  Pac.  C.  L.  J.  166;  see  ante,  S 1102,  note  Fbbsumptive 

JSVIDENCB. 

It  wiU  be  presumed  that  oral  instructions  given  by  the  court  were 
taken  down  by  the  shorthand  reporter  when  nothing  is  shown  to  tlie 
contrary— 6  Pac.  C.  L.  J.  610.  The  presumption  is  that  the  evidence  In 
the  court  below  sustained  the  verdict— 27  Cal.  248;  89  111.  604:  80  id.  32. 
Where  the  indictment  contains  several  counts,  each  charging  a  dis- 
tinct offense,  it  will  be  presumed  that  judgment  was  pronounced  for 
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tbe  offense  to  which  the  eyidence  was  directed  and  was  applicable— 27 
CaL  394.  Tbe  presumptions  are  in  favor  of  the  sentence— 2?  CaL  SM:  37 
Ala.  152;  4  Zab.  843.  Where  no  objection  is  made  to  the  verdict,  hot 
the  sentence  is  defective,  the  Judgment  will  be  reversed  withoat  dis- 
turbing the  verdict,  and  the  cause  remanded  with  directions  to  pro- 
nounce the  proper  sentence— 3  Smedes  &  M.  618.  Where  error  inter- 
venes, it  is  presumed  to  be  injurious,  and  judgment  should  be  reversed 
unless  the  contrary  appears— 47  Cal.  105;  18  id.  187;  6  Parker  Cr.  B.1&5; 
but  not  if  during  subsequent  proceedings  the  foundation  of  the  error 
is  overthrown— 26  id.  129. 

Ezroneons  inatmctions.— It  is  error  in  the  court,  in  the  absence  of  a 
phonc^raphic  reporter,  to  instruct  the  jury  orally  without  the  consent 
of  the  defendant— 53  Cal.  575 ;  45  id.  254.  It  is  error  per  se  to  charge  tbe 
jury  orally  without  the  consent  of  defendant— 6  Cal.  246;  8  id.  341;  id. 
423;  12  id.  345;  26  id.  78;  43  id.  29, 35;  44  id.  186;  37  id.  274.  It  wlU  not  be 
presumed  that  the  court  below  charged  orally  because  the  record  does 
not  state  that  the  charge  was  given  in  writing— 45  Cal.  261 ;  28  id.  496; 
25  id.  535.  The  presumption  is  that  the  charge  is  in  writing  unless  the 
contrary  appears— 28  Cal.  496;  25  id.  531 ;  17  id.  322.  Where  an  instruc- 
tion is  coniused  and  uncertain,  or  falls  distinctly  to  lay  down  the  law, 
while  at  the  same  time  it  contains  hypothetical  suggestions  of  the  de- 
fendant's guilt,  it  is  injurious  to  the  rights  of  the  party  on  trial— 6  Pac 
C*  li.  J.  166. 

Bemarks  of  the  jndge  prejudicial  to  the  accused,  although  he  after- 
ward Instructed  the  Jury  to  disregard  them,  is  very  grave  error— 6  Pac. 
C.  L.  J.  819.  Error  in  instructions  will  not  bo  reviewed  unless  the  in- 
structions are  embodied  in  a  bill  of  exceptions,  or  there  is  an  indorse- 
ment thereon,  signed  by  the  judge,  showing  the  action  of  the  court— 
28  Cal.  214;  40  id.  286.  Instructions  calculated  to  influence  the  Jury 
upon  their  authority  to  limit  the  punishment  for  murder  in  the  first 
degree  should  be  pertinent,  and  have  reference  to  the  evidence— 51 
Cal.  495;  49  id.  181.  It  will  be  assumed  that  the  instruction  was  cor- 
rect, if  legal  and  proper  in  any  conceivable  state  of  the  evidence  le- 
gally admissible  on  the  point— 53  Cal.  420. 

Where  the  evidence  to  which  an  instruction  relates  does  not  ap- 
pear on  the  record,  the  presumption  is  in  favor  of  its  correctness — IT 
Cal.  124.  A  useless  instruction  ia  not  necessarily  erroneous— 53  CaL 
420.  Defendant  cannot  complain  of  an  instruction  which  does  no  in- 
Jniy— 49  Cal.  7.  It  cannot  be  assumed  that  a  Jury  understands  an  in- 
struction given  by  the  court  in  a  sense  different  m>m  that  in  wiiich  it 
is  commonly  understood— 49  Cal.  181. 

Error  in  refusing  and  giving  instructions.— It  is  not  error  to  refuse 
an  instruction  based  on  a  statement  of  facts  not  in  evidence— 47  CaL 
106;  50  id.  570;  nor  to  refuse  to  give  an  instruction  which  is  already 
substantially  given— 41  id.  66;  or,  where  there  is  no  evidence  to  sustain 
the  hypothesis  to  which  it  is  directed— 6  Pac.  G.  L.  J.  938.  The  refusal 
to  give  instructions  which  assume  that  no  other  tiian  circumstantial 
evidence  was  introduced  by  the  prosecution,  will  not  be  held  errone- 
ous, if  the  record  fails  to  snow  that  none  but  circumstantial  evidence 
was  introduced— 47  Cal.  406.  When  no  evidence  is  brought  up  with  tbe 
record,  it  will  be  assumed  that  evidence  was  introduced,  rendering  a 
modification  of  the  instruction  necessary— 53  Cal.  420.  An  addition  to 
an  instruction  given,  which  does  not  change  or  modify  the  sense,  but 
states  a  further  principle  germane  to  the  point,  is  not  error— 47  Cal.  96; 
30  id.  418. 

Judicial  dlBcretion.-^udicial  discretion  will  not  be  interfered  with, 
unless  it  is  abused— 41  Cal.  462.  Where  the  record  shows  that  the  ac- 
cused was  detained  upon  the  recommendation  of  the  grand  Jury  alone, 
the  presumption  that  the  discretion  of  the  court  was  exercised,  can- 
not be  Indulged— 42  Cal.  200.  The  court  having  complete  appellate 
power,  it  is  not  to  be  supposed  that  it  will  trust  implicitly  in  the  dl^ 
cretion  of  Inferior  courts— 5  CaL  353. 


513  JUDGMENT  UPON  APPEAL.  §§  1261-4 


When  judgment  not  distnrbed.— Error  must  affirmatively  appear, 
or  the  Supreme  Court  will  not  reverse  the  judgment— 6  Cal.  202:  16  Id. 
98;  17  id. 214;  id.  363;  Id.  389;  19  id.  426;  27  id.  507;  43  id.  55;  Id.  176. 
Where  no  one  appeared  for  appellant,  nor  were  any  points  or  authori- 
ties filed,  and  no  error  appearing,  judgment  will  be  affirmed— 6  Puc.  C. 
L.  J.  160.  Questions  of  mere  error  cannot  be  Inquired  Into— 44  Cal.  580. 
Errors  on  abstract  principles  of  law  will  not  l)e  considered  by  the 
Supreme  Court— 43  Cal.  451.  In  the  absence  of  a  bill  of  exceptions,  the 
court  is  unable  to  determine  whether  It  would,  if  settled  and  signed, 
tend  to  manifest  any  error  committed  at  the  trial— 14  Cal.  510;  18  Id. 
432:  46  id.  54:  Busb.  217.  Intendments  go  to  the  support  of  the  action 
of  the  court  below,  where  no  portion  of  the  evidence  is  brought  up— 43 
Cal.  168.  If  the  testimony  is  not  In  the  record,  a  judgment  will  not  be 
reversed  for  error  in  Instructions,  if,  from  the  nature  of  the  case,  tes- 
timony might  have  been  Introduced  wUch  would  have  warranted 
them-46  Cal.  303;  45  id.  322. 

New  trial.— Where  Instructions  are  contradictory  on  a  material 
point,  there  should  be  a  new  trial— 44  Cal.  69;  30  Id.  316;  39  Id.  577;  43 
Id.  552;  1 1  id.  161 ;  1  id.  354.  Where  the  verdict  is  against  the  evidence, 
the  judgment  should  be  set  aside— 6  Pac.  C.  L.  J.  819.  If  there  Is  a  sub- 
stantiarconflict  of  evidence,  the  verdict  will  not  be  disturbed— 53  CaL 
577 ;  50  id.  306.  If  the  verdict  finding  the  accused  guilty  is  not  clearly 
sustained  by  the  evidence,  the  judgment  will  be  reversed— 36  Cal.  531. 
The  judgment  will  not  be  disturbed  on  the  ground  that  evidence  is 
insufficient  to  Justify  the  verdict,  unless  there  is  either  a  total  defi- 
ciency of  evidence,  or  it  preponderated  so  greatly  against  the  verdict 
as  to  render  it  clear  that  thejury  must  have  acted  under  the  influence 
of  passion  or  prejudice— 43  Cal.  337;  but  the  Supreme  Court  will  not 
deal  with  the  question  of  mere  preponderance  of  evidence— 47  id.  101. 
Where,  on  appeal  from  an  order  granting  a  new  trial,  there  is  no  evi- 
dence to  show  that  the  affidavits  contamed  In  the  transcript  were 
used  or  referred  to  on  the  motion,  the  question  will  not  be  considered 
—42  Cal.  539;  see  6  Pac.  G.  L.  J.  483.  On  appeal  from  an  order  grant- 
ing a  new  trial,  the  appellate  court  is  confined  to  a  review  of  the  pro- 
ceedings between  issue  joined  and  the  rendition  of  the  verdict— 39 
Cal.  370. 

1261.  When  a  new  trial  is  ordered,  it  must  be  directed 
to  be  had  in  the  court  of  the  county  from  which  the  ap- 
peal was  taken.  , 

1262.  If  a  judgment  against  the  defendant  is  reversed 
without  ordering  a  new  trial,  the  appellate  court  must,  if 
be  is  in  custody,  direct  him  to  be  discharged  therefrom; 
or  if  on  bail,  that  his  bail  be  exonerated ;  or  if  money  was 
deposited  instead  of  bail,  that  it  be  refunded  to  the  de- 
fendant. 

1263.  If  a  judgment  against  the  defendant  is  affirmed, 
the  original  judgment  must  be  enforced. 

1264.  When  the  judgment  of  the  appellate  court  is 
given,  it  must  be  entered  in  the  minutes,  and  a  certified 
copy  of  the  entry  forthwith  remitted  to  the  clerk  of  the 
court  from  which  the  appeal  was  taken. 


1 
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Judgment  to  be  remitted.— The  judgment  of  the  appellate  court  is 
xeqnired  to  be  certified  to  the  lower  court;,  that  the  original  jfadg- 
ment  may  be  carried  into  effect,  as  directed  by  the  appellate  tarioanal 
-41  CaL  211. 

1265.  After  the  certificate  of  the  judgment  has  been 
lemitted  to  the  court  below,  the  appellate  court  has  no 
further  jurisdiction  of  the  appeal  or  of  the  proceedings 
thereon,  and  all  orders  necessary  to  carry  the  judgment 
into  effect  must  be  made  by  the  court  to  which  the  cer- 
tificate is  remitted. 

Jmriadiction,  when  ceases.— After  remittitur,  the  Supreme  Ckrart 
loses  allJurisdlctlon,aiid  the  lower  court  can  make  all  orders  necessary 
to  carry  the  judgment  intoexecution  by  proceedings  in  the  lower  court 
—41  CaJ.  211.  Upon  the  affirmance  of  an  order  or  judgment,  no  order 
of  the  appellate  court  is  necessary  directing  the  court  below  to  en- 
force judgment— 39  Cal.  102.  After  judgment  i^rmed,  a  second  com- 
mitment need  only  recite  the  judgment  of  conviction,  that  defendant 
appealed,  and  judgment  was  affirmed.  It  need  not  recite  the  judg- 
ment of  the  lower  court,  or  that  the  remittitur  had  been  issued— 41 C^. 
210.  Ifiai  prius  courts  cannot  set  aside  or  disregard  declarations  of 
the  Supreme  Court,  because  it  may  seem  to  them  unsound— 45  Cal.  57. 
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MiscellaneouB  Proceedings. 

Ghaf.    I.    Bail,  §§  1268-1317. 
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ally, §§  1336-46. 
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viction, §§  1367-73. 
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CUTION  OB  othebwise,  §§  1382-7. 
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CHAPTER  I. 

BAIL. 

Ajblt.  I.  In  what  cases  the  defendant  may  be  admitted  to 
hail, 
n.  Bail  upon  being  held  to  answer  before  indictment. 
m.  Bail  upon  anindictment  before  conviction. 
IV.  Bail  on  appeal. 
V.  Deposit  instead  of  bail. 
VI.  Surrender  of  the  defendant. 
vn.  Forfeiture  of  the  undertaking  of  bail  or  of  the  de- 

posit  of  money. 
vnL  Recommitment  of  the  defendant  after  having ^iven 
bail  or  deposited  money  instead  of  bail. 

Article  i. 

In  what  cases  the  defendant  may  be  admitted  to  bail. 

S  1268.  Admission  to  bail  defined. 

S  1269.  Taking  of  ball  defined. 

S  1270.  Offense  not  bailable. 

S  127L  Defendant  when  admitted  to  bail  before  conviction. 

S  1272.  When  admitted  to  bail  after  conviction  and  upon  appeal. 

S  1273.  Nature  of  bail. 

S  1274.  When  bail  is  matter  of  discretion,  notice  of  application  must 
be  given  to  district  attorney. 

1268.  Admission  to  bail  is  the  order  of  a  competent 
court  or  magistrate  that  the  defendant  be  discharged  from 

actual  custody  upon  bail. 

Admission  to  bail— See  54  Cal.  103.  Belease  on  bail  Is  not  imprison- 
ment during  the  period  of  such  release— 41  Cal.  210.  See  an^e,§§822, 
note,  874. 

1269.  The  taking  of  bail  consists  in  the  acceptance, 
by  a  competent  court  or  magistrate,  of  the  undertaking  of 
sufficient  bail  for  the  appearance  of  the  defendant,  accord- 
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ing  to  the  teims  of  the  undertaking,  or  that  the  bail  will 
pay  to  the  people  of  this  State  a  specified  sum. 

Taking  bail  defined.-*-A  prisoner  arrested  for  felony  must,  in  order 
to  procure  bail,  be  taken  before  the  magistrate  who  issued  the  war- 
rant, or  some  other  magistrate  in  the  same  county— M  Cal.  108.  In 
fixing  the  amount  of  ball,  the  sole  purpose  should  be  to  cause  ttie  ap- 
pearance of  the  accused  to  answer  the  chaise— 54  Cal.  75;  see  ante,  § 
822.  The  sum  of  one  hundred  and  twelve  thousand  dollars  is  not  ex- 
cessive for  ten  distinct  felonies,  such  being  the  amount  alleged  to 
bave  been  taken  by  the  prisoner  by  reason  of  said  felonies—^  Cal. 
410.  Fifteen  thousand  dollars  is  not  excessive  on  the  cluuge  of  assault 
to  murder— 44  Cal.  555.   See  ante,  $822. 

1270.  A  defendant  charged  with  an  offense  punish- 
able with  death  cannot  be  admitted  to  bail,  when  the 
proof  of  his  guilt  is  evident  or  the  presumption  thereof 
great.  The  finding  of  an  indictment  does  not  add  to  the 
strength  of  the  proof  or  the  presumptions  to  be  drawn 
therefrom. 

Offense  not  bailable.— Admission  to  bail  in  capital  cases,  where  the 

Sroof  is  evident  and  the  presumption  great,  may  be  made  matter  of 
Iscretion,  or  may  be  forbidden  by  legislation— 19  Cal.  541 ;  54  Cal.  103; 
Const.  Prov.  ante,  page  15.    Seo  ante,  S  821. 


1271.  If  the  charge  is  for  any  other  offense,  he  may 
be  admitted  to  bail  before  conviction,  as  a  matter  of 
right. 

Bail  as  matter  of  right.— In  all  other  than  capital  cases,  ball  is  a 
matter  of  right— see  54  Cal.  1 03 ;  Const.  Prov.  ante,  page  15.  Where  the 
jnry  are  unable  to  agree  upon  a  verdict,  and  were  discharged  without 
consent,  thereby  protracting  defendant's  confinement  in  addition  to 
long  imprisonment  before  trial,  he  should  be  admitted  to  bail— 41  Cal. 
220.  The  practice  of  admitting  persons  charged  with  felony  to  ball, 
without  an  examination  of  witnesses  for  the  people,  is  unauthorized 
by  statute— 39  Cal.  705.  The  constitution  declaring  bail  a  matter  of 
right,  contemplates  only  those  cases  in  which  the.  party  has  not  been 
convicted— 41  Cal.  29;  7  Peters,  568. 

1272.  After  conviction  of  an  offense  not  punishable 
with  death,  a  defendant  who  has  appealed  may  be 
admitted  to  bail— 

1.  As  a  matter  of  right,  when  the  appeal  is  from  a 
judgment  imposing  a  fine  only. 

2.  As  a  matter  of  discretion  in  all  other  cases. 

Admission  to  bail  is  a  matter  in  the  discretion  of  the  judge— 48  Cal. 
3;  id.  553:  41  id.  30;  44  id.  655:  and  it  ought  in  the  first  instance  to  be 
exercised  by  the  court  or  Judge  who  tried  the  case— 48  Cal.  653.  Stat- 
utes making  ball  after  conviction  a  master  of  discretion,  are  constitu- 
tional—41  Cal.  29.  It  is  a  discretion  measured  by  legal  rules  and  by 
reference  to  the  analogies  of  the  law— 49  Cal.  680;  48  lu.  5. 

Fen.  Code.— 44. 
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1273.  If  the  offense  is  bailable,  the  defendant  may  be 
admitted  to  bail  before  conviction — 

1.  For  his  appearance  before  the  magistrate,  on  the 
examination  of  the  charge,  before  being  held  to  answer. 

2.  To  appear  at  the  court  to  which  the  magistrate  is 
required  to  return  the  depositions  and  statement,  upon 
the  defendant  being  held  to  answer  after  examination. 

3.  After  indictment,  either  before  the  bench-warrant  is 
issued  for  his  arrest,  or  upon  any  order  of  the  court  com- 
mitting him,  or  enlarging  the  amount  of  bail,  or  upon  his 
being  surrendered  by  his  bail  to  answer  the  indictment  in 
the  court  in  which  it  is  found,  or  to  which  it  may  be 
transferred  for  trial. 

And  after  conviction,  and  upon  an  appeal— 

1.  If  the  appeal  is  from  a  judgment  imposing  a  fine 
only,  on  the  undertaking  of  bail  that  he  will  pay  the  same, 
or  such  part  of  it  as  the  appellate  court  may  direct,  if  the 
judgment  is  affirmed  or  modified,  or  the  appeal  is  dis- 
missed. 

2.  If  judgment  of  imprisonment  has  been  given,  that  he 
will  surrender  himself  in  execution  of  the  judgment,  ui>on 
its  being  affirmed  or  modified,  or  upon  the  appeal  being 
dismissed,  or  that  in  case  the)  judgment  be  reversed,  and 
that  the  cause  be  remanded  for  a  new  trial,  that  he  will 
appear  in  the  court  to  which  said  cause  may  be  remanded, 
and  submit  himself  to  the  orders  and  process  thereof. 
[Approved  February  16th,  1876.] 

See  anU,  S  12G9.  and  note. 

Subd.  8.  If  a  party  be  committed  for  an  alleged  offense,  and  an 
Indictment  be  f  omid  against  him.  In  a  proceeding  as  to  IncrcMBliig  or 
diminishing  his  bail,  his  guilt  will  be  presamed-44  GaL  007;  aee  M  id. 
80;  19  id.  639;  and  see  ante,  §  1270. 

1274.  1^hen  the  admission  to  bail  is  a  matter  of  dis- 
cretion, the  court  or  officer  to  whom  the  application  is 
made  must  require  reasonable  notice  thereof  to  be  given 
to  the  district  attorney  of  the  county. 
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Article  n. 
Bail  upon  being  held  to  answer  before  indictment. 

S  1277.  Wliat  magistrates  may  admit  to  bail 

§  1278.  Ball,  how  put  in,  and  form  of  the  undertaking. 

S  1279.  Qualifications  of  bail. 

S  1280.  Bail,  how  to  justify. 

S  1281.  On  allowance  of  hail,  defendant  to  be  discharged. 

1277.  When  the  defendant  has  been  held  to  answer 
upon  an  examination  for  a  public  offense,  the  admission 
to  bail  may  be  by  the  magistrate  by  whom  he  is  so  held, 
or  by  any  magistrate  who  has  power  to  issue  the  writ  of 
habeas  corpus. 

1278.  Bail  is  put  in  by  a  written  undertaking,  execu- 
ted by  two  sufficient  sureties,  (with  or  without  the  de- 
fendant, in  the  discretion  of  the  magistrate)  and  acknowl- 
edged before  the  court  or  magistrate,  in  substantially  the 
following  form: 

'  *  An  order  having  been  made  on  the day  of ,  a.  d 

eighteen ,  by  A.  B.,  a  justice  of  the  peace  of 

county,  (or  as  the  case  may  be)  that  C.  D.  be  held  to 
answer  upon  a  charge  of  (stating  briefly  the  nature  of  the 
offense),  upon  which  he  has  been  admitted  to  bail  in  the 

sum  of dollars;  we,  £>.  F.  and  G.  H.,  (stating  their 

place  of  residence,  and  occupation)  hereby  undertake 
that  the  above  named  G.  D.  will  appear  and  answer  the 
charge  above  mentioned,  in  whatever  court  it  may  be 
prosecuted,  and  will  at  all  times  hold  himself  amenable 
to  the  orders  and  process  of  the  court,  and  if  convicted, 
-will  appear  for  judgment,  and  render  himself  in  execu- 
tion thereof;  or,  if  he  fails  to  perform  either  of  these  con- 
ditions, that  we  will  pay  to  the  people  of  the  State  of 
California  the  sum  of  — r-  dollars  "  (inserting  the  sum  in 

Tvhich  the  defendant  is  admitted  to  bail.) 

Bail-bond.— Bail  is  taken  by  a  recognizance  executed  by  sureties,  and 
the  accused  need  not  sign  it,  and  upon  forfeiture  the  proceedings  on 
the  rec<^^lzance  can  oifly  be  by  action  against  thesurenes— 10  OaT.  576. 
JL  bail-bond  need  not  state  in  what  court  defendant  shall  appear,  as  tbo 
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law  provides  In  what  court  he  shall  be  tried— 7  Gal.  402.  This  section 
applies  to  the  bond  to  be  given  for  appearance  before  the  magistnue 
on  examination— 54  Cal.  408.  The  recital  in  the  bail-bond  la conclnsive 
ontheob'igors— 54Cal.408.  The  liability  of  the  sureties  attaches  as 
soon  as  the  party  is  released,  and  it  is  fixed  by  a  breach  of  its  condi- 
tions and  af orfeitore declared  and  entered  in  the  court-~37  CaL  2iL 
The  Justification  forms  no  part  of  the  contract— 37  Cai.  271 ;  and  no  In- 
dorsement of  approval  on  the  recognizance  is  necessary— 37  id.  271 ;  see 
18  id.  498. 

1279.  The  qualiiicaticms  of  bail  are  as  follows : 

1.  Each  of  them  must  be  a  resident,  householder,  or 
freeholder  within  the  State;  but  the  court  or  niagi':trate 
may  refuse  to  accept  any  person  as  bail  who  is  not  a  resi- 
dent of  the  county  where  bail  is  offered. 

2.  They  must  each  be  worth  the  amount  specified  in 
the  undertaking,  exclusive  of  property  exempt  from  exe- 
cution; but  the  court  or  magistrate,  on  taking  bail,  may 
allow  more  than  two  sureties  to  justify  severally  in 
amounts  less  than  that  expressed  in  the  undertaking,  if 
the  whole  justification  be  equivalent  to  that  of  sufficient 
bail. 

1280.  The  bail  must  in  all  cases  justify  by  affidavit 
taken  before  the  magistrate,  that  they  each  possess  the 
qualifications  provided  in  the  preceding  section.  The 
magistrate  may  further  examine  the  bail  upon  oath  con- 
cerning their  sufficiency,  in  such  manner  as  he  may  deem 
proper. 

1281.  Upon  the  allowance  of  bail  and  the  execution  of 
the  undertaking,  the  magistrate  must,  if  the  defendant  is 
in  custody,  make  and  sign  an  order  for  his  discharge, 
upon  the  delivery  of  which  to  the  proper  officer,  the  de- 
fendant must  be  discharged. 

Release  of  prisoner.— An  oral  order  of  a  police  Judge  from  the 
bench  that  the  prisoner  be  released,  certified  by  the  clerk  to  the 
prison-keeper,  and  followed  by  his  release,  ts  a  sumcient  compliance 
with  the  statote,  and  renders  the  bond  obligatory-^  Cal.  406. 

Authority  over  person  of  defendant.— If  ball  has  been  previoitdy 
taken,  and  is  deemed  snfRcient  security,  the  court  may  permit  it  to 
stand;  if  not.  the  court  may  order  defenoant  into  custody— 35  CaL  107. 
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Abticlb  m. 

Bail  upon  an  indictment  before  conviction, 

§  1284.  When  offense  is  not  capital. 

S  1285.  When  the  offense  is  capital. 

§  1286.  Bail  on  habeas  corpus. 

S  1287.  Form  of  undertaking. 

S  1288.  Sections  applicable  to  quAlificatlons,  etc. 

$1289.  Increase  or  reduction  of  balL 

1284.  When  the  offense  charged  is  not  punishable 
with  death,  the  officer  serving  the  bench-warrant  must,  if 
required,  take  the  defendant  before  a  magistrate  in  the 
county  in  which  it  is  issued,  or  in  which  he  is  arrested, 
for  the  purpose  of  giving  bail.    [In  effect  April  9th,  1880.] 

1285.  If  the  offense  charged  is  punishable  with  death, 
the  officer  arresting  the  defendant  must  deliver  him  into 
custody,  according  to  the  command  of  the  bench-warrant. 
[In  effect  April  9th,  1880.] 

1286.  When  the  defendant  is  so  delivered  into  custody, 
he  must  be  held  by  the  sheriff,  unless  admitted  to  bail  on 
examination  upon  a  writ  of  habeas  corpus. 

1287.  The  bail  must  be  put  in  by  a  written  undertak- 
ing, executed  by  two  sufficient  sureties,  (with  or  without 
the  defendant,  in  the  discretion  of  the  court  or  magis- 
trate) and  acknowledged  before  the  court  or  magistrate, 
in  substantially  the  following  form : 

*  *  An  indictment  having  been  found  on  the day  of 

,  A.  D.  eighteen  ,  in  the  County  Court   of  the 

county  of  ,  charging  A.  B.  with  the  crime  of  , 

(designating  it  generally)  and  he  having  been  admitted 

to  bail  in  the  sum  of dollars,  we,  C.  D.  and  E.  F.,  of 

(stating  their  place  of  residence  and  occupation)  here- 
by undertake  that  the  above  named  A.  B.  will  appear 
and  answer  the  indictment  above  mentioned,  in  whatever 
court  it  may  be  prosecuted,  and  will  at  all  times  render 
liimself  amenable  to  the  orders  and  process  of  the  court, 


§§  1288-91  BAIL.  522 

and,  if  convicted,  will  appear  for  judgment  and  render 
himself  in  execution  thereof;  or,  if  he  fails  to  perform 
either  of  these  conditions,  that  we  will  pay  to  the  people 
of  the  State  of  California  the  sum  of dollars  *'  (insert- 
ing the  sum  in  which  the  defendant  is  admitted  to  bail). 

Undertaking.— The  justification  forms  no  part  of  the  contract,  and 
in  no  manner  affects  the  liability  of  the  sureties— 37  CaL  271.  See  ante, 
1278, note;  an^poat,  §  1473, et  seq. 

1288.  The  proTisions  contained  in  sections  twelve  hund- 
red and  seventy-nine,  twelve  hundred  and  eighty,  and 
twelve  hundred  and  eighty-one,  in  relation  to  bail  before 
indictment,  apply  to  bail  after  indictment.  [Approved 
March  30th,  in  effect  July  1st,  1874.] 

1289.  After  a  defendant  has  been  admitted  to  bail 
upon  an  indictment  or  information,  the  court  iu  which 
the  charge  is  pending  may,  upon  good  cause  shown,  either 
increase  or  reduce  the  amount  of  bail.  If  the  amount  be 
increased,  the  court  may  order  the  defendant  to  be  com- 
mitted to  actual  custody,  unless  he  give  bail  in  such  in- 
creased amount.  If  application  be  made  by  the  defendant 
for  a  reduction  of  the  amount,  notice  of  the  application, 
must  be  served  upon  the  district  attorney.  [In  effect 
April  9th,  1880.] 

Abticle  IV. 

Bail  on  appeal. 

S  1291.   Who  may  admit  to  bail. 

I  1292.   Bail,  qualifications  of,  and  condition  of  undertaking. 

1291.  In  cases  in  which  defendant  may  be  admitted  to 
bail  upon  an  appeal,  the  order  admitting  him  to  bail  may 
be  made  by  any  magistrate  having  the  power  to  issue  a 
writ  of  habeasxorpus,  or  by  the  magistrate  before  whom 
the  trial  was  had.    [In  effect  February  26th,  1878.] 

Increasing  and  reducing  bail.— The  authority  and  discretion  of  the 
court  havinff  lurisdiction  of  the  offense,  should  be  exercised  in  admit- 
ting to  bail.  Increasing  or  reducing  bail,  and  whenever  substantial 
justice  may  thereby  be  promoted— 44  Cal.  557.  Upon  aii  application 
after  commitment  for  reduction  of  bail,  the  court  or  Judge  is  not  au- 
thorized to  interfere  unless  the  bail  is  unreasonably  great  and  clearly 
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disproportionate  to  the  offense.  A  mere  difference  between  the 
judge  and  the  committing  magistrato  is  not  sufficient  to  justify— M 
Cal.  75:  44  id.  d55.  Upon  an  application  to  reduce  bail  after  an  indict- 
ment, the  guilt  of  the  prisoner  is  presumed— 54  CaL  80;  44  id.  555.  See 
ante,  §  1273,  and  note. 

Bail  on  appeal.— Admission  to  hail,  pending  appeal,  after  convic- 
tion for  felony,  is  a  matter  of  discretion  andshould  not  be  allowed 
except  under  extraordinary  circumstances— 54  Cal.  75;  49  id.  681. 
Pending  appeal,  a  judge  may  admit  to  bail  a  prisoner  convicted  and 
sentenced  for  manslaughter— 48  Gal.  553.  One  who  applies  on  habeas 
eorpits,  pending  an  appeal  after  a  conviction  for  manslaughter,  must, 
in  his  petition,  state  lacts  on  which  the  court  can  exercise  an  intelli- 

gent  discretion,  such  as,  that  injustice  has  been  done  him  during  the 
ial,  and  that  the  appeal  has  been  taken  In  good  faith  and  the  like— 
41  Cal.  30.  The  authority  of  the  snperlor  judge,  in  case  the  writ  of 
habeas  corpus  is  made  returnable  before  him,  is  the  same  as  the 
authority  of  the  supreme  judge  Issuing  the  writ— 51  CaL  318;  49  id.  683. 

See  OKU,  SS  852<4, 829, 862, 874-5, 982-6. 

1292.  The  bail  must  possess  the  qualifications,  and 
must  be  put  in,  in  all  respects,  as  provided  in  article  two 
of  this  chapter,  except  that  the  undertaking  most  be 
conditioned  as  prescribed  in  section  twelve  hundred  and 
seventy-three,  for  undertakings  of  bail  on  appeal. 

Abtiolb  v. 

Deposit  instead  of  hail. 

S  1295.   Deposit,  when  aad  how  made. 

§  1296.   Hay,  after  bail  is  given  and  before  forfeitnre. 

S  1297.   Deposit  to  be  applied  to  payment  of  judgment  and  fine. 

1295.  The  defendant,  at  any  time  after  an  order  ad- 
mitting him  to  bail,  instead  of  giving  bail,  may  deposit 
-with  the  clerk  of  the  court  in  which  he  is  held  to  answer, 
the  sum  mentioned  in  the  order,  and  upon  delivering  to 
the  officer  in  whose  custody  he  is  a  certificate  of  the  de- 
posit, he  must  be  discharged  from  custody. 

1296.  If  the  defendant  has  given  bail,  he  may,  at  any 
time  before  the  forfeiture  of  the  undertaking,  in  like  man- 
ner deposit  the  sum  mentioned  in  the  recognizance,  and 
upon  the  deposit  being  made  the  bail  is  exonerated. 

1297.  When  money  has  been  deposited*  if  it  remains 
on  deposit  at  the  time  of  a  judgment  for  the  payment  of  a 
fine,  the  county  clerk  must,  under  the  direction  of  the 
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court,  apply  the  money  in  satisfaction  thereof,  and  after 
satisfying  the  fine  and  costs,  must  refund  the  surplus,  if 
any,  to  the  defendant. 

Abticlb  VI. 

Surrender  of  the  defendant. 

S  1300.    Surrender,  by  whom,  when,  and  how  made. 
S  1301.   Defendant,  how  surrendered. 
S  1302.   Betnm  of  deposit  on  surrender. 

1300.  At  any  time  before  the  forfeiture  of  their  under- 
taking the  bail  may  surrender  the  defendant  in  their  ex- 
oneration, or  he  may  surrender  himself,  to  the  officer  to 
whose  custody  he  was  committed  at  the  time  of  giving 
bail,  in  the  following  manner : 

1.  A  certified  copy  of  the  undertaking  of  the  bail  must 
be  delivered  to  the  officer,  who  must  detain  the  defendant 
in  his  custody  thereon  as  upon  a  commitment,  and  by  a 
certificate  in  writing  acknowledge  the  surrender. 

2.  Upon  the  undertaking  and  the  certificate  of  the 
officer,  the  court  in  which  the  action  or  appeal  is  pending 
may,  upon  notice  of  five  days  to  the  district  attorney  of 
the  county,  with  a  copy  of  the  undertaking  and  certificate, 
order  that  the  bail  be  exonerated,  and  on  filing  the  order 
and  the  papers  used  on  the  application,  they  are  exoner- 
ated accordingly. 

1301.  For  the  purpose  of  surrendering  the  defendant, 
the  bail,  at  any  time  before  they  are  finally  discharged, 
and  at  any  place  within  the  State,  may  themselves  arrest 
him,  or  by  a  written  authority,  indorsed  on  a  certified  copy 
of  the  undertaking,  may  empower  any  person  of  suitable 
age  and  discretion  to  do  so. 

1302.  If  money  has  been  deposited  instead  of  bail, 
and  the  defendant,  at  any  time  before  the  forfeiture 
thereof,  surrenders  himself  to  the  officer  to  whom  the  com- 
mitment was  directed,  in  the  manner  provided  in  the  last 
two  sections,  the  court  must  order  a  return  of  the  deposit 
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to  the  defendant,  upon  prodacing  the  certificate  of  the 
officer  showing  the  surrender,  and  upon  a  notice  of  five 
days  to  the  district  attorney,  with  a  copy  of  the  certificate. 

Abticlb  vn. 

Forfeiture  of  the  undertaking  of  bail  or  of  the  deposit  of 

money. 

§  1305.    How  forfeited,  and  how  forfeiture  discliarged. 

§  1306.    Forfeiture  to  be  enforced  by  action. 

§  1307.   Deposit,  when  forfeited,  how  disposed  of. 

1305.  If,  without  sufficient  excuse,  the  defendant  neg- 
lects to  appear  for  arraignment  or  for  trial  or  judgment, 
or  upon  any  other  occasion  when  his  presence  in  court 
may  be  lawfully  required,  or  to  surrender  himself  in  exe- 
cution of  the  judgment,  the  court  must  direct  the  fact  to 
be  (Bntered  upon  its  minutes,  and  the  undertaking  of  bail, 
or  the  money  deposited  instead  of  bail,  as  the  case  may 
be,  is  thereupon  declared  forfeited.  But  if  at  any  time 
before  the  final  adjournment  of  the  court,  the  defendant 
or  his  bail  appear  and  satisfactorily  excuse  his  neg- 
lect, the  court  may  direct  the  forfeiture  of  the  undertak- 
ing or  the  deposit  to  be  discharged  upon  such  terms  as 
may  be  just. 

1306.  If  the  forfeiture  is  not  discharged,  as  provided 
in  the  last  section,  the  district  attorney,  may  at  any  time 
after  the  adjournment  of  the  court  proceed  by  action  only 
against  the  bail  upon  their  undertaking. 

1307.  If,  by  reason  of  the  neglect  of  the  defendant  to 
appear,  money  deposited  instead  of  bail  is  forfeited,  and 
the  forfeiture  is  not  discharged  or  remitted,  the  clerk  with 
whom  it  is  deposited  must,  immediately  after  the  final 
adjournment  of  the  court,  pay  over  the  money  deposited 
to  thecounty  treasurer. 
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Article  vm. 

Recommitment  of  ike  defendant^  after  hatsing  given  bail  or 
deposited  money  instead  of  hail, 

i  1310.  In  what  cases. 

S  1311.  Contents  of  order. 

S  1312.  Defendant  may  be  arrested  in  any  county. 

S  1313.  If  for  failure  to  appear,  defendant  must  be  committed: 

§  1314.  If  for  other  cause,  he  may  be  admitted  to  bail. 

S  1315.  Bail  in  such  case,  by  whom  taken. 

S  1316.  Form  of  the  undertaking. 

S  1317.  Bail  must  possess  what  qualiflcatlons,  and  how  put  in. 

1310.  The  court  to  which  the  committing  magistrate 
returns  the  depositions,  or  in  which  an  indictment,  in- 
formation, or  appeal  is  pending,  or  to  which  a  judgment 
on  appeal  is  remitted  to  be  carried  into  effect,  may,  by  an 
order  entered  upon  its  minutes,  direct  the  arrest  of  the 
defendant  and  his  commitment  to  the  officer  to  whose 
custody  he  was  committed  at  the  time  of  giving  bail,  and 
his  detention  until  legally  discharged,  in  the  following 
cases: 

1.  When,  by  reason  of  his  failure  to  appear,  he  has  in- 
curred a  forfeiture  of  his  bail,  or  of  money  deposited 
instead  thereof. 

2.  When  it  satisfactorily  appears  to  the  court  that  his 
bail,  or  either  of  them,  are  dead  or  insufficient,  or  have 
removed  from  the*  State. 

3.  Upon  an  indictment  being  found  or  information  filed 
in  the  cases  provided  in  section  nine  hundred  and  eighty- 
five.    [In  effect  April  9th,  1880.] 

1311.  The  order  for  the  recommitment  of  the  defend- 
ant must  recite  generally  the  facts  upon  which  it  is 
founded,  and  direct  that  the-defendantbe  arrested  by  any 
sheriff,  constable,  marshal,  or  policeman,  in  this  State, 
and  committed  to  the  officer  in  whose  custody  he  was  at 
the  time  he  was  admitted  to  bail,  to  be  detained  until 
legally  discharged. 
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1312.  The  defendant  may  be  arrested  pursuant  to  the 
order,  upon  a  certified  copy  thereof,  in  any  county,  in  the 
same  manner  as  upon  a  warrant  of  arrest,  except  that 
when  arrested  in  another  county  the  order  need  not  be 
indorsed  by  a  magistrate  of  that  county. 

1313.  If  the  order  recites,  as  the  ground  upon  which  it 
is  made,  the  failure  of  the  defendant  to  appear  for  judg- 
ment upon  conviction,  the  defendant  must  be  conmiitted 
according  to  the  requirement  of  the  order. 

1314.  If  the  order  be  made  for  any  other  cause,  and 
the  offense  is  bailable,  the  court  may  fix  the  amount  of 
bail,  and  may  cause  a  direction  to  be  inserted  in  the  order 
that  the  defendant  be  admitted  to  bail  in  the  sum  fixed, 
which  must  be  specified  in  the  order. 

1315.  When  the  defendant  is  admitted  to  bail,  the 
bail  may  be  taken  by  any  magistrate  in  the  county  having 
authority  in  a  similar  case  to  admit  to  bail,  upon  the  hold- 
ing of  the  defendant  to  answer  before  an  indictment,  or 
by  any  other  magistrate  designated  by  the  court. 

1316.  When  bail  is  taken  upon  the  recommitment  of 
tbe  defendant,  the  undertaking  must  be  in  substantially 
the  following  form : 

*'  An  order  having  been  made  on  the day  of ,  a. 

i>.  eighteen ,  by  the  court,  (naming  it)  that  A.  B.  be 

admitted  to  bail  in  the  sum  of dollars,  in  an  action 

pending  in  that  court  against  him  in  behalf  of  the  people 
of  the  State  of  California,  upon  an  (information,  present- 
ment, indictment,  or  appeal,  as  the  case  may  be),  we,  C. 
D.  and  E.  F.,  of  (stating  their  places  of  residence  and 
occupation),  hereby  undertake  that  the  above  named  A. 
B.  will  appear  in  that  or  any  other  court  in  which  his 
appearance  may  be  lawfully  required  upon  that  (informa- 
tion, presentment,  indictment,  or  appeal,  as  the  case  may 
be),  and  will  at  all  times  render  himself  amenable  to  its 
orders  and  process,  and  appear  for  judgment  and  sur- 
render himself  in  execution  thereof;  or,  if  he  fails  to  per- 
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form  either  of  these  conditions,  that  we  wHl  pay  to  the 

people  of  the  State  of  California  the  sum  of dollars, " 

(insert  the  sum  in  which  the  defendant  is  admitted  to 
bail). 

1317.  The  bail  mnst  possess  the  qualifications,  and 
must  be  pnt  in,  in  all  respects,  in  the  manner  prescribed 
in  article  two  of  this  chapter. 
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CHAPTER  n. 

WHO  MAY  BB  WITNESSES  IN   CRIMINAL  ACTIONS. 

§  1321.   Who  are  competent  witnesses. 

§  1322.   When  husband  and  wife  are  not  competent  witnesses. 

S  1323.   When  the  defendant  Is  not  a  competent  witness. 

1321.  The  rules  for  determining  the  competency  of 
witnesses  in  civil  actions  are  applicable  also  to  criminal 
actions  and  proceedings,  except  as  otherwise  provided  in 
this  Code. 

WitnesBes.— Bules  for  determining  the  competency  of  witnesses— 
47  Gal.  125.  The  Act  of  1866,  authorizing  accused  persons  to  become 
witnesses  in  their  own  behalf,  had  no  application  to  examinations  be- 
fore committing  magistrates— 43  Cal.  &59;  but  this  act  has  been  abol- 
ished by  this  section  of  the  Code— 47  id.  1B6;  and  If  a  person  accused 
of  crime  voluntarily  and  freely  offers  himself  as  a  witness  at  his  pre- 
liminary examination,  without  undue  influence,  his  testimony  may  be 
used  in  evidence  against  him  on  his  trial— Id.  The  restriction  upon 
the  competency  oi  a  witness  must  be  strictly  construed  in  favor  of 
life,  liberty,  and  public  Justice— 27  Cal.  638. 

Witnesses,  who  competent— All  persons  who  are  disinterested 
and  not  infamous,  are  competent  witnesses,  and  are  presumed  to  bo  so 
until  the  contrary  is  shown— 7  £ng.  782.  The  attorney  who  acted  for 
defendant  on  the  preliminary  examination,  but  not  retained  at  the 
trial,  is  a  competent  witness— 14  Gray,  402.  A  person  deaf  and  dumb 
may  testify  by  signs,  through  an  interpreter— 8  Conn.  93.  So,  an  in- 
former is  a  competent  witness— 3  McLean,  63:  id.  299.  A  juror  is  not 
incompetent  as  a  witness  in  a  proper  case,  but  he  cannot  impeach  his 
own  verdict-48  Cal.  90;  63  id.  491 ;  2  Halst.  244. 

If  a  lunatic  has  such  a  share  of  understanding  as  enables  him  to 
remember  the  events,  and  has  a  knowledge  of  right  and  wrong,  he  is 
competent— 25  Oratt.  865.  If  a  child  under  the  age  of  seven  years  has 
sufficient  knowledge  of  the  nature  and  circumstances  of  an  oath,  he 
may  be  a  witness— 2  Ala.  275:  and  this  is  to  be  determined  by  the 
court— id.;  2  Allen, 295;  see  47  Ga.  524;  31  Ind.  90;  3  Brev.  339. 

Where  a  boy  nine  years  of  age  stated  that  he  did  not  know  the 
nature  of  an  oath,  be  is  not  competent— 6  Parker  Cr.  B.  126.  Being 
under  twenty-one  years  of  age  is  not  such  proof  of  another's  control 
as  to  avail  in  a  trial  for  larceny— 29  Cal.  414.  The  officer  who  arrested 
the  prisoner  is  a  competent  witness- Thach.  C.  C.  1.  So,  of  a  person 
who  aided  the  officer  In  the  arrest— 8  111.  368.  A  prosecutor  is  a  com- 

f»etent  witness  for  the  State— Walk.  7:  but  see  8  Dana,  475.  A  person 
rem  whom  goods  have  been  stolen  Is  a  competent  witness— 9  Mass. 
30 ;  1  Nott.  AkLcC.  91 :  but  not  when  entitled  to  treble  the  value  of  the 
property  stolen— 14  Ts.  H.  464. 

A  person  convicted  of  an  infamous  crime  is  a  competent  witness 
T>efore  sentence— 2  McLean.  825:  7  Ired.  225;  and  one  convicted  in 
another  State  is  not,  therefore  mcompetent— 23  Ala.  44;  6  Gratt.  706; 

Pen.  Code.— 4a. 
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but  see  3  Hawks.  393.  In  New  York,  a  person  couTlcted  of  perjury  is 
not  competent  to  be  a  witness— 1  Parker  Cr.  R.  241;  but  a  person  con- 
victed or  petit  larceny  as  a  first  oflfense,  is  not  incompetent— 22  N.  Y. 
317.  In  Massachusetts,  a  person  convicted  of  larceny  is  incompetent 
to  testlfy-8  Met.  631. 

In  general,  a  codefendant  cannot  be  a  witness  until  he  has  ceased 
to  be  a  party,  by  acquittal  or  entry  of  nolle  prosequi  as  to  lilm,  or 
otherwise— 10  Johns.  95;  15  Mo.  28;  16  id.  385;  39  N.  H.  283.  The  dis- 
charge must  be  at  the  trial  before  defendant  has  gone  into  his  defense, 
by  the  court  of  its  own  motion,  or  on  application  of  the  district  attor- 
ney—48  Cal.  253.  A  codefendant  on  a  separate  trial  is  not  entitled  to 
have  his  codefendant  as  a  witness— 9  N.  Y.  33;  a  Parker  Cr.  R.  119; 
but  one  jointly  indicted  with  another  is  competent— 6  Parker  Cr.  B. 
114;  1  6a.  610;  see  37  Miss.  422;  39  id.  570. 

An  accomplice  should  not  be  made  a  witness  without  an  order  of 
the  court,  on  application,  showing  that  there  is  no  other  witness  by 
whom  the  offense  can  be  proved— 1  Iowa,  316;  9  Cowen.  707;  2  Va.  Cas. 
493;  4  Wash.  G.  G.  428.  He  may  be  a  witness  when  tried  sepsu^tely— 6 
Mo.  1;  and  he  is  not  discharged  from  punishment  by  voluntarily 
giving  his  evidence— 11  Fla.  247;  so,  the  principal  may  be  a  witness 
a-gainst  the  accessory— 2  Barb.  216.  Where  two  are  jointly  indicted, 
the  husband  of  one  is  not  a  competent  witness  for  tne  other,  before 
conviction  or  acquittal— 1  Doug.  (Mich.)  48;  3  Wis.  823:  see  2  Homph. 
99.  So,  as  to  the  wife  on  her  separate  trial— 1  Wheel.  0.  C.  479;  bnt l>y 
statute  a  husband  or  wife  may  be  compelled  to  testify  against  each 
other-€3  Me.  210;  and  see  64  N.  C.  614. 

A  State  may  legislate  as  to  the  rules  of  evidence— 40  Cal.  196;  id. 
240.  That  a  Ghinaraan  cannot  be  a  witness  against  a  white  man,  does 
not  change  the  rules  of  evidence  either  as  to  admission  of  testimony 
or  of  proof  necessary  to  convict— 31  Cal.  573.  The  testimony  of  a 
Chinese  witness  is  not  admissible,  under  the  existing  law,  against  a 
white  person,  but  under  the  Code  the  rule  was  changed— 4dCaL  57. 
The  fourteenth  amendment  of  the  Federal  Constitution  does  not  con- 
flict with  the  power  of  the  Legislature  as  to  the  exclusion  of  testi- 
mony in  the  State  courts— 40  Cal.  207;  overruling  36  CaL  656.  See  17 
Cal.  63;  27  id.  638. 

It  is  not  a  valid  objection  to  a  witness  that  his  name  is  not  «it«red 
on  the  indictment-19Cal.426;  22  id.  348;  29  id.  562;  bat  it  may  be  a 
ground  for  postponement— 6  Cal.  96.  The  competency  of  a  witness  is 
notaflecteubyliisrellgiousbelief— 3  McLean,  175;  1  Swan,  411;  2  DL 
29;  see  43  Cal.  29;  3  Gratt.  632.  A  party  may  show  a  want  of  compe- 
tency in  a  witness  by  examining  him  on  his  voir  dire,  or  prove  It  l>y 
other  testimony-«ee  26  Cal.  129.    See  Code  of  Civ.  Proc.  Sf  1878-IS81. 

Testimony  of  experts.— There  is  no  rule  of  law  fixing  the  precise 
amount  of  experience  or  degree  of  skill  necessary  to  constitute  an  ex- 
pert—105  Mass.  62;  see  14  Gray,  335.  Professlonsu  witnesses  can  only 
give  their  opinion  on  questions  of  skill  or  science— 1  Denio,  2827i 
Parker  Cr.B.  464;  4  Zab.  843;  but  their  opinions  as  experts  derived 
from  books  are  not  admissible  in  evidence—^  N.  H.  484 ;  12  Bich.  981. 

A  medical  or  other  professional  witness  cannot  give  opinions  out- 
side of  his  art  or  profession— 17  Ohio  St.  515.  An  expert,  after  having 
made  a  post  mortem  examination  of  the  body  of  a  female,  may  give 
his  opinion  that  she  had  been  pregnant,  and  an  opinion  as  to  the  cause 
of  her  death— 32  Me.  369.  An  expert  cannot  be  permitted  to  give  a 
mere  opinion  not  based  on  facts— 21  Cal.  261;  23  Tex.  331.  When  the 
facts  are  disputed,  the  question  should  be  stated  hypothetically— 46 
Mo.  224.  An  expert  who  has  heard  only  a  portion  of  the  evidence, 
cannot  testify  to  an  opinion  based  on  such  portion— 9  Kau.  257.  An 
expert  who  has  heard  the  whole  evidence,  cannot  give  his  opinion  as 
to  the  effect  of  such  evidence— 1  Wis.  178.   Where  an  interpreter  Is 
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employed,  and  there  is  a  dispute  as  to  the  meaning  of  a  word,  the  ac- 
cused IS  entitled  to  Introduce  evidence  as  to  the  meaning  of  the  word 
-23  lU.  17. 

When  a  witness  is  examined  as  an  expert,  the  other  party  may 
cross^xamlne  him  by  taking  his  opinion  based  on  another  state  of 
assumed  facts,  or  on  a  hypothetical  case— 35  Ind.  496.  Medical  experts, 
after  having  given  their  opinions  on  the  direct  examination,  may  be 
questioned  uy  the  prisoner  to  test  their  skill  and  capacity,  and  the 
correctness  of  their  conclusions— 12  N.  Y.  358. 

Opinion  of  witnesses.— A  witness,  though  not  an  expert,  may 

five  his  opinion  or  impression  of  the  mentaTcondition  of  one  dying 
rom  a  mortal  wound— 43  Cal.  34 ;  2  Ired.  78.  A  witness  not  caUed  as  a 
scientific  expert  may  testify  as  to  the  chemical  effect  of  a  powder  on 
writing  on  a  check  similar  to  that  by  alteration  of  which  a  forgery  was 
committed,  and  the  check  on  which  the  effect  was  produced  may  be 
exhibited  to  the  Jury— 47  Cal.  398. 

If  the  prosecution  introduces  testimony  showing  that  colored  spots 
found  on  prisoner's  clothes  were  blood,  he  is  not  obliged  to  show  by 
scientific  analysis  that  such  spots  were  blood,  but  may  rely  upon  the 
opinion  of  witnesses  who  saw  the  spots— 49  Cal.  489.  A  witness  may 
give  his  opinion  as  to  the  time  of  day  wiien  an  event  occurred,  and  the 
length  of  time  which  elapsed  between  two  events— 23  Ala.  44.  The 
mere  opinion  of  a  person  as  to  the  age  of  a  person  from  his  appearance 
alone  is  not  competent  evidence— (>  Conn.  9. 

A  witness,  even  though  not  an  expert,  who  details  a  conversation 
had  between  him  and  another,  may  in  connection  therewith  state  his 
opinion,  belief,  and  Impression  as  to  the  state  of  mind  of  such  person— 
43  Cal.  32.  Where  the  remembrance  of  a  witness  is  so  faint  that  it  can- 
not be  characterized  as  an  undoubting  recollection,  it  is  evidence— 38 
N.  H.  324.  The  valae  of  the  opinion  of  a  witness  may  be  tested  by 
showing  that  on  a  former  occasion  he  had  expressed  a  different  opin- 
ion, anu  by  inquiring  as  to  the  grounds  of  his  change  of  opinion— 43 
Cal.  165.  A  witness  cannot  give  nls  understanding  of  the  meaning  of 
declarations  made  to  him  by  the  prisoner  unless  he  is  an  interpreter 
or  expert— 13  Fla.  636. 

Where  a  witness  testUled  as  to  hearing  the  sound  of  a  carriage,  he 
may  be  asked  from  what  direction  the  sound  seemed  to  come  or  from 
what  point  It  seemed  to  start— 46  N.  H.  4a  r.  A  witness  may  be  asked 
-whether  from  the  prisoner's  conduct  and  deportment,  and  other  facts 
connected  with  them,  ho  was  to  any  extent  under  the  influence  of 
liquor— 14  N.  Y.  562.  A  witness  cannot  be  permitted  to  express  his 
opinion  of  defendant's  guilt— 14  Ala.  546;  nor  is  it  competent  for  de- 
fendant to  show  what  opinion  the  witness  expressed— 1 10  Mass.  99. 
A  witness  who  is  not  an  expert  may  testify  to  blood  stains  on  the 
clothing  of  the  defendant  at  the  time  of  his  arrest— 35  N.  Y.  49.  The 
correspondence  between  boots  and  footprints  is  a  matter  to  whlchany 

Eerson  who  lias  seen  both  mar  testify— 103  Mass.  440.    The  officer  of  a 
ank  may  be  asked  whether  alterations  or  erasures  lutd  been  made  1a 
a  certain  paper— 8  111.  644. 

Books  of  scietLce,  as  medical  books,  are  not  admissible  in  evidence, 
either  to  sustain  or  contradict  the  opinion  of  a  witness— 38  Md.  15;  117 
Mass.  122:  7  R.  1. 336.  It  is  not  conclusive,  but  is  to  be  weighed  by  the 
jury,  as  other  evidence— 4  La.  An.  376. 

Rights  of  witnesses.— A  witness  may  make  use  of  a  memorandum 
taken  at  the  time  of  the  facts  contained  therein- 2  Nott.  &  McC.  331. 
A  witness  may  refresh  his  recollection  from  a  memorandum  made  by 
another  person,  dictated  by  him— 17  Wis.  675.  A  written  memoran- 
iittm»  signed  by  the  witness  by  his  mark,  should  first  1>e  read  to  him 
without  comment— 7  Gray,  585.  Where  the  witness,  after  examining 
a  memorandum  made  by  him.  stated  that  he  could  not  swear  from 
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recoUectloiit  but  that  the  memorandum  is  tme,  his  testimony  Is  ad- 
missible—3  B.  1. 132.  Witness  may  use  the  plan  of  a  house  to  iUustrate 
his  evidence— 39  Oal.  56.  It  is  in  the  discretion  of  the  court  to  allow  a 
witness  to  use  a  map  to  point  out  the  location  of  an  alleged  way— 107 
Kass.  232. 

Inspection  of  documents.— Opposing  counsel  is  entiUed  to  an  in- 
spection of  papers  offered  In  evidence  to  explain  them  or  dl^rove 
their  authenticity->52  Gal.  457:  41  Vt.  528. 

Privilege  of  witness.— Where  the  answer  to  a  question  may  furnish 
evidence  to  convict  a  witness,  he  is  not  bound  to  answer  unless  ex- 
empt from  liabilltv  by  statute— 23  Gratt.  960 ;  2  Mo.  98;  7  Tex.  215.  He 
must  allege  in  substance  that  his  answer  would  tend  to  prove  him 
guilty  of  a  criminal  offense— 24  N.  Y.  74.  The  question  whether  an 
answer  will  criminate  the  witness  will  be  decided  by  the  court— 2 
Greene,  (Iowa)  532;  2  Mo.  98;  47  N.  H.  113;  Thach.  G.  G.  146.  It  is  not 
the  duty  of  the  court,  independently  of  any  objection  on  the  part  of 
the  witness,  to  inform  him  that  he  is  not  obliged  to  criminate  himself 
—4  Gush.  594.  He  is  privll^ed  to  refuse  to  answer  such  question,  un- 
less the  answer  would  bear  directlyupon  the  issue— 19 Conn.  398;  5 
Gratt.  661;  14  Mo.  112;  1  N.  T.  379;  19  Wend.  569;  see  4  id.  239.  And  he 
cannot  claim  the  privilege  when  the  question  is  necessary  to  under- 
stand the  facts  already  voluntarily  stated— 3  Parker  Gr.  B.  73.  Where 
he  objects  to  testify,  on  the  ground  that  it  will  criminate  him,  but  is 
erroneously  compelled  to  testify,  the  conviction  is  founded  on  incom- 
petent eviclence— 23  Pick.  366.  If  a  witness  consents  to  testify  so  as 
to  criminate  himself  and  defendant,  he  must  answer  all  questions 
legally  put  to  him  concerning  the  matter— 10  Gray,  472;  13  Allen,  563; 
97  Mass.  545;  id.  587. 

The  court  may  in  its  discretion  allow  or  disallow  a  question  which 
tends  to  disgrace  or  degrade  a  witness— 3  Minn.  246.  If  a  witness  on 
cross-examination  is  asked  if  he  was  not  arrested  for  vagrancy,  an  ob- 
jection that  the  record  is  the  best  evidence  is  not  tenable,  for  an  arrest 
.  does  not  imply  that  there  was  a  record— 48  Gal.  338.  Section  2051  of  the 
Code  of  Glvil  Procedure  allows  a  cross-examiner  to  ask  the  witness  if 
he  has  been  convicted  of  a  felony,  and  does  not  confine  the  evidence 
of  that  fact  to  the  record  of  conviction— 51  Gal.  600. 

The  testimony  of  either  husband  or  wife  which  may  tend  to  crim- 
inate each  other,  is  admissible  in  a  collateral  proceeding,  when  it  can- 
not afterwards  be  used  against  them— 9  B.  i.  361.  An  accomplice  is 
privileged  equally  with  other  witnesses— 47  N.  H.  118.  Where  ne  dis- 
closes part  of  a  transaction  with  which  he  was  criminally  concerned, 
without  claiming  his  privilege,  he  must  disclose  the  whole— 55  Gal.  376: 
90  id.  26;  30  N.  H.540;  28Gonn.300:  23  N.  H.  348.  A  witness  is  not  bound 
to  disclose  the  names  of  the  parties  in  his  employ  who  gave  informa- 
tion in  the  case  to  him— 16  Me.  293.  Gommunlcations  from  a  client  to 
his  attorney  touching  the  subject-matter  are  privileged— 40  CaL  284; 
21  Gratt.  822.  They  are  not  admissible  in  evidence— 40  Gal.  285;  but  a 
codefendant  turning  state's  evidence  cannot  claim  any  privilege,  in- 
cluding confidential  communications  of  counsel— 4  ]mch.  414:  18  id. 
266;  29  id.  173. 

Impeaching  witness.- A  party  is  not  allowed  to  contradict  his  own 
witness,  by  asking  him  whether  he  had  not  sworn  differently  on  a 
former  occasion— 5  Denio,  112;  4  Parker  Gr.  B.  535;  22  N.  T.  147.  Yet, 
where  the  court  has  good  reason  to  apprehend  that  the  witness  is  mis- 
taken or  has  willfully  falsified,  evidence  in  explanation  or  even  in  con- 
teadlction  will  be  alio  wed— 49  Barb.  317:  see  2  Met.(Ky.)  17;  but  a  party 
cannot  go  into  proof  merely  to  discredit  his  witness— 10  Gush.  59.  nie 
prosecuting  witness  may  be  asked  whether  he  did  not  offer  to  coin- 
pound  the  felony— 8  Eng.  360;  or  whether  any  person  on  behalf  of  the 
prosecution  has  made  him  any  offer  of  reward  in  relation  to  his  tes- 


533  WHO  MAY  BE  \7ITN£SS£S.  §  1321 

timony— 22  Pick.  394.  The  fact  that  a  witness  for  the  prosecution  has 
contributed  funds  to  carry  it  on,  goes  to  his  credibility— 1  Denio,  624. 
A  slight  difference  as  to  the  time  of  an  act,  is  not  sufficient  to  impeach 
his  evidence— 3  Strob.  33.  It  is  not  limited  to  the  time  prior  to  the 
prosecution,  but  extends  to  the  time  of  liis  examination— i)  N.  H.  485: 
proof  for  a  year  and  alialf  previous  to  tlie  trial  is  not  too  remote— 97 
Mass.  405:  and  four  years  previously,  held  admissible— 32  Mich.  484. 
It  is  not  an  abuse  of  discretion  to  limit  the  defendant  to  eight  wit- 
nesses, provided  the  plaintiff  produces  no  witnesses  to  sustain  the 
credibility— 41  Cal.  67.  The  prisoner  is  entitled  to  the  same  right  of 
cross-examination  as  if  no  ruling  had  been  made  in  regard  to  the  num- 
ber of  witnesses  on  the  subject  of  impeachlngtestimony— <UBarb.  450. 

A  witness  may  be  impeached  on  his  statements  made  out  of  court 
—29  CaL622;  24  Ark.  620;  32  Iowa,  572;  52  Mo.  336:  see  50  N.  T.  392. 
Before  the  credibill^  of  a  witness  can  be  assailed  by  something  he 
may  have  said  elsewhere,  the  witness  must  first  be  inquired  of  con- 
cerning it.  and  the  time,  place,  and  person  involved  must  be  called  to 
his  attention— 44  Cal.  457 ;  29  id.  622.  He  must  first  be  given  an  oppor- 
tunlQrto  explain  such  statements— 44  Cal.  452;  23  Oratt.  919;  19  Ala. 
577;  14  Mo.  112;  8La.  An.  109:  62  Mo.  129;  or  he  may  show,  other  state- 
ments corresponding  with  them— <>  Blackf.  299.  Where  a  witness, 
upon  being  asked  whether  he  did  not  make  certain  statements,  replies, 
that  he  has  no  recollection,  it  may  be  proved  that  he  did  in  fact  make 
them— 6  Mo.  1 ;  23  Ohio  St.  130.  when  a  witness,  after  ho  has  testified, 
declares  that  what  he  swore  to  was  false,  such  declaration  is  evidence 
to  impeach  him— 15  Wend.  419.  The  affidavit  of  a  witness,  sworn  to 
before  a  magistrate,  may  be  read  at  the  trial,  either  to  support  or  con- 
tradict his  testimony— 1  Miles,  12. 

The  prosecntion  may  show  by  other  witnesses,  that  the  witness 
for  defendant  had  given  a  different  account  of  what  occurred  at  the 
time, from  that  testified  to  on  the  stand— 4 1  CaL  132.  Where  a  witness 
testified  differently  from  an  affidavit  made  by  him  previously,  it  may- 
be shown  for  the  purpose  of  discrediting  him— 1  Jones  (N.  C.)  177. 
The  matter  involved  in  the  supposed  contradiction  must  not  be  mere- 
ly collateral,  but  mast  be  relative  to  the  issue— 44  Cal.  458.  A  witness 
cannot  be  impeached  by  asking  irrelevant  questions  in  order  to  con- 
tradict his  answers— 44  Cal.  452;  2  McLean,  325;  53  K.  Y.  164;  64  Me. 
267;  see  8  Ired.  346.  Where  collateral  matters  tend  to  show  the  tem- 
per, disposition,  or  conduct  of  the  witness  toward  the  parties  or  the 
subject  of  inquiry,  collateral  matter  may  be  shown— 3  Ired.  346.  It  is 
not  competent  to  ask  the  witness  as  to  his  testimony  at  a  former  time, 
if  such  testimony  was  inadmissible— 11  Ga.  615. 

The  testimony  of  a  witness,  taken  in  writing  by  a  magistrate,  may 
be  used  to  show  contradictory  statements  made  oy  him— I  Hawks,  844; 
but  for  no  other  purpose— 5  How.  14:  4  Fa.  St.  269;  19  N.  Y.  549;  4  Par- 
ker Cr.  B.  396.  If  he  is  asked  if  he  has  made  a  certain  statement  in  a 
written  instrument,  the  writing  must  be  produced— 16  Mich.  507;  50 
N.  Y.  416.  The  testimony,  as  taken  down  and  signed  by  witness  at  the 
coroner's  inquest,  may  be  introduced  to  impeach  the  witness,  when 
taken  as  directed  by  statute— 44  Cal.  455. 

A  member  of  the  grand  jory  may  be  called  to  contradict  him— 64 
Me.  267;  12  Gray,  167:  53N.H.484;  1  Meigs,  127;  see  1 1  Cush.  137.  So, 
they  may  testify  that  the  person  was  not  a  witness  before  them— 11 
Cusn.  137.  A  witness  may  be  contradicted  by  a  person  who  heard  him 
testify  on  a  former  hearing— 54  N.  H.  465;  and,  when  necessary  to  pro- 
mote justice,  a  finraud  juror  may  be  compelled  to  testify  what  the  wit- 
nesses swore  to  oefore  them— 53  N.  H.  484;  1  Meigs,  127. 

No  inference  prejudicial  to  the  veracity  of  witnesses  can  be  drawn 
from  the  fact  that  they  did  not  testify  before  the  committing  magis- 
trate—26  Ala.  104.  A  witness  cannot  be  impeached  by  proving  that  he 
lias  been  guilty  of  stealing— 1  McMull.  494;  5  Gratt.  664. 
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Whore  the  matter  was  collateral,  reladne  only  to  the  credibility 
of  the  witness,  the  extent  of  cross-examination  Is  in  the  discretion  of 
the  court-^9  Cal.  33.  Contradictorjr  or  confused  statements  of  a  wit- 
ness, or  one  testifying  to  facts  showing  intimate  Imowledge  of  the 
facts  under  suspicious  circumstances,  authorizes  the  greatest  latitude 
in  cross-examination— 18  Cal.  187.  The  fact  that,  after  the  prosecuUNr 
has  left  the  stand,  another  witness  testifies  to  certain  circumstances 
and  in  his  relation  of  them  differs  from  the  account  given  by  the  pros- 
ecutor, does  not  give  defendant  the  right  further  to  cross-examine  the 
prosecutor— 49  Gal.  636. 

Permitting  a  cross-escaminer  to  recall  a  witness  to  further  cross 
examine  him,  is  in  the  discretion  of  the  court— dO  Gal.  140.  It  may  re- 
fuse where  there  was  already  some  testimony  on  the  point— 50  GaL 
140.  District  attorneys  should  avoid  interposing  technical  objections 
to  the  admission  of  testimony  offered  by  defendant,  or  to  question 
further  on  cross-examination— 52  Gal.  380;  44  id.  452;  18  id.  187. 

Examination  of  witnesses.— The  court  has  a  right  to  control  the 
examination  of  witnesses,  and  may  refuse  to  allow  an  improper  qnes- 
tion  to  be  asked— 28  Ind.  205.  So  the  extent  of  the  cross-examination 
of  a  witness  upon  matters  immaterial— 34  N.  Y.  223;  or  how  far  it  may 
be  pursued  where  the  testimony  lias  taicen  a  wide  range,  is  In  the  dis- 
cretion of  the  court— 43  Cal.  162 ;  39  id.  635.  The  court  may  permit  the 
re-examination  of  the  witnesses  as  to  facts  not  in  reply  iir«^iattal— 24 
Miss.  602.  It  has  the  discretionary  power  to  reoolre^wltnesses  to  be 
examined  out  of  the  hearing  of  each  other— 16  Ala.  672;  2  Zab.  21S. 
And  where  a  witness  disobeys  an  order  to  withdraw  and  fails  to  do  so, 
it  is  iu  the  discretion  of  the  court  to  permit  him  to  testify— 20  Cal. 
436;  18  Ohio,  99;  24  Miss.  602;  3  W.  Ya.  705. 

When  a  witness  appears  adverse  in  interest  to  the  party  calling 
him,  the  admission  of  leading  questions  is  in  the  discretion  of  the 
court— 37  Me.  246;  64  id.  267.  An  interrogatory  by  the  judge  is  not  a 
leading  question— 9  Allen,  271.  The  court  has  discretion  to  aUow  wit- 
nesses to  be  examined  at  any  time  before  verdict— 3  Dev.  332. 

A  witness  may  be  asked  on  cross-examination  whether  he  has  been 
in  jail  or  state  prison,  or  any  other  place  that  would  tend  to  impair  his 
credibility— 42  x^.  Y.  270;  and  how  much  of  his  life  he  has  passed  in 
such  places— 42  N.  Y.  270.  The  witness  may  be  interrogated  as  to  any 
matter  which  may  tend  to  show  that  he  is  biased  against  the  party 
conducting  the  cross-examination,  or  that  he  has  an  interest  in  the  re- 
sult adverse  to  such  party— 52  Cal.  380;  7  Eng.782;  see  14  Gray,  31;  9 
Ga.  121;  5  Denio,  106;  4  Wend.  231;  or  when  he  testifies  contrary  to  ex- 
pectation—32  Ind.  478:  or  that  he  has  an  iuterest  in  the  prosecution 
adverse  to  the  defendant— 8  Mich.  117.  Where  a  witness  is  asked  on 
cross-examination  when  he  was  first  questioned  concerning  what  he 
had  sworn  to,  he  may  be  asked  on  re-examination  if  he  did  not  pre- 
viously relate  the  same  thing  to  others— 1 G  rav,  337.  If  counsel  for  the 
defendant,  after  the  prosecution  has  rested,  asks  leave  to  further 
cross-examine  the  prosecutor  on  new  matters,  and  if  the  request  is 
denied,  and  defendant  makes  the  prosecutor  his  own  witness,  and  It 
appears  that  it  was  not  on  new  matter  that  he  desired  to  cros»«xam- 
ine,  but  on  matter  inquired  into  on  the  former  examination,  defendant 
is  not  injured— 49  Cal.  637. 

Proof  tending  to  prove  guilt  is  as  much  to  be  rebutted  as  any— 38 
Cal.  423.  So  the  defendant  may  show  by  cross-examination  that  the 
fault  and  the  criminality,  as  stated  by  him  iu  a  part  of  the  transaction 
were  on  the  part  of  the  witness— 3  Parker  Cr.  R.  73.  He  cannot  be 
cross-examined  as  to  any  fact  which  is  collateral  and  irrelevant  merely 
for  the  purpose  of  contradicting  liim,  and  discrediting  his  testimony— 
53  Cal.  65;  6  Parker  Cr.  B.  258.  If  such  a  question  is  aflked,  the  answer 
is  conclusive  onthepropounder— 53Cal.65;  id.  119;  46Yt.l76;  1  Parker 
Or.  B.  387 :  see  1  id.  154.    The  rule  that  he  cannot  be  cross-examined  as 
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to  too.  irrelevant  matter  merely  to  contradict  him,  does  not  apply  to 
matter  wblch  could  be  proved  as  an  independent  fact— 51  Gal.  Wl. 

Discrediting  witness.— It  is  improper  to  ask  a  witness  if  he  has  been 
indicted  for  perjory ;  the  indictment  or  certified  copy  thereof  must  be 
produced— 4' Barb.  131.  Awitnesscannotbeaskedwhetherhehasbeea 
convicted  and  sentenced  to  the  penitentiary,  although  he  does  not  ob- 
ject—55  Barb.  186.  So  where  he  admits  that  he  has  been  in  the  peni- 
tentiary, aslUng  him  how  long  he  was  there  does  not  involve  the 
question  of  convictton— 55  Barb.  551 ;  42  N.  T.  270. 

To  prore  the  previous  conviction  of  a  witness,  the  record  of  con- 
viction must  be  produced— 39  Gal.  449;  id.  614;  id.  697;  35  id.  96;  but  the 
denial  of  a  motion  for  delay  to  obtain  such  record  is  not  ground  of  ex- 
ception—48  Me.  327. 

Where  the  record  of  conviction  Is  offered  in  evidence  to  discredit 
a  witness,  it  is  not  ground  for  its  rejection  that  the  transaction  oc- 
curred twenty-five  years  before— 12  N.  Y.  358;  1  Parker  Cr.  R.  405.  The 
record  of  conviction  of  one  standing  in  the  relation  of  principal  is  not 
evidence  against  one  chu^ired  with  him  as  accessory— 10  Cal.  68.  To 
prove  the  record  of  conviction  in  another  State,  the  seal  of  the  court 
must  be  affixed  with  the  certificate  of  the  clerk— 9  Wis.  140 ;  see  1 1 5  Mass. 
146;  S.  0. 2  Green  C.  B.  285.  Witnesses  may  be  examined  to  show  that 
words  were  improperly  struck  out  of  the  record,  but  they  cannot  fal- 
sify the  record— 33  Ul.  276.  The  record  of  conviction  as  a  common 
prostitute,  is  not  admissible  to  Impeach  the  witness— 24  Conn.  363.  In 
Maine  the  record  of  conviction  need  not  be  for  an  infamous  crime— 
63  Me.  128.  No  credit  is  to  be  given  to  the  testimony  of  a  witness  who 
has  been  convicted  of  felony  and  pardoned,  unless  corroborated— 2 
Wheel.  0.  G.  451.  A  pardon  which  does  not  extend  to  the  offense  but 
simply  to  the  offender,  does  not  give  one  the  right  to  be  believed  under 
oath-43  Cal.  439. 

A  witness  cannot  be  discredited  by  proof  of  particular  acts  not  di- 
rectly involved  in  the  issue— 29  Mich.  173:  19  N.  Y.  549:  but  he  may  be 
discredited  by  showing  his  bad  moral  character— 13  Mo.  236;  14lnd. 
348.  He  may  1)0  shown  to  have  been  drunk  at  the  time  of  the  transac- 
tion—5  Humph.  664.  A  witness  may  refuse  to  answer  whether  he  had 
pleaded  guiity  to  a  crime— 48  Oa.  116;  and  proof  of  another  offense  is 
not  admusible— see  35  Ind.  460 ;  53  N.  Y.  164. 

The  correct  interpretation  of  subd.  3  of  $  2061  of  the  Code  of  Civil  Pro- 
cedure is,  that  a  witness  willfuUy  false  in  one  part  is  to  be  distrusted 
in  others— 53  Cal.  354 ;  id.  491 ;  30  id.  151-6.  The  rule  applies  only  where 
the  false  testimony  is  given  willfully,  and  not  where  it  was  given 
innocently  or  by  mistake— 30  Cal.  151. 

It  is  not  an  inflexible  rale  that  when  a  witness  has  sworn  falsely 
his  testimony  is  to  be  disrej^rded,  except  in  those  particulars  in 
which  it  Is  corroborated— 97  Mass.  405;  2  Jones,  (N.  C.)  267;  8  id.  182; 
G3  N.  G.  518 ;  but  see  3  Head.  243 ;  15  Ohio  St.  47 ;  15  Mich.  406.  An  afllrm- 
ative  witness  of  equal  credibility  and  knowledge,  is  to  be  believed  in 
preference  to  many  negative  witnesses— 14  Ga.  65;  see  lid.  213.  So, 
when  a  trustworthy  witness  swears  positively  tliat  defendant  did  not 
strike  the  blow,  it  is  not  negative  evidence— 18  111.  266.  The  jury  are  to 
Judge  of  the  credibility  of  the  witness-19  Cal.  603;  16  id.  110;  55  Barb. 
450;  47  Ga.  297;  12  Vt.  93. 

Impeachment  of  character  of  witness.— When  a  defendant  testi- 
fies in  his  own  behalf,  ho  puts  his  general  character  and  credibility  in 
issue,  and  may  be  impeached  the  same  as  any  other  witness— 58  Barb. 
51.  The  party  impeaching  a  witness  should  ask  the  impeaching  wit- 
ness whether  he  has  the  means  of  knowing  the  general  character  of 
the  witness— 4  Ired.  88.  The  inquiry  into  the  character  of  a  witness, 
to  impeach  his  testimony,  is  confined  to  his  reputation  for  truth  and 
veracity,  and  not  to  his  moral  standing— 27  Cal.  630.    In  some  jurisdic- 
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tlouB  it  may  extend  to  his  general  moral  cbaracter— 10  Ired.  46B;  55 
Ho.  520:  58  icL  507.  rartlcolar  acts  of  misconduct  on  the  part  of  the 
witness  cannot  be  shown  by  way  of  impeachment— 50  Cal.  234. 

The  proper  inquiry-  is  what  is  his  general  character  in  the  place 
where  he  resides,  from  witness'  knowledge?— 2  McLean,  219 ;  30  Me.  71 ; 
20  Ohio,  18;  6  Oratt.  706:  and  whether  he  would  believe  him  on  oath— 
4  Wend.  231 ;  29  Mich.  173;  32  id.  484:  see  9  N.  H.  485.  It  is  not  compe- 
tent to  base  his  belief  on  personal  knowledge  as  distinguished  from 
general  reputation— 53  Cal.  t>8.  He  should  first  state  that  he  la  ac- 
quainted with  that  person's  general  character  in  the  particular  to 
which  he  deposes— 2o  Ala.  53.  It  is  not  competent  to  prove  his  general 
bad  character  disconnected  from  veracity— 2  McLean,  219;  30  Me.  71; 
20  Ohio,  18;  6  Gratt.  706. 

In  Ohio,  the  inquiry  is  restricted  to  the  general  character  of  the 
witness  for  truth  and  veracity— 5  Ohio,  (N.  S.)  605.  In  Tennessee,  the 
inquiry  involves  the  whole  moral  character  of  the  witness— 1  Head, 
38.  The  credit  of  a  witness  may  be  impeached,  although  the  impeach- 
ing witnesses  do  not  testify  that  from  his  general  reputation  they 
woold  not  believe  him  under  oath— 35  Cal.  568.  If  the  general  charac- 
ter of  a  witness  is  impeached,  the  jiury  are  bound  to  disr^^ard  the 
whole  of  his  testimony— 16  Ohio  St.  218. 

Sustaining  character  of  witness.— Any  inquiries  into  the  charac- 
ter of  a  witness  opens  that  subject  to  evidence  to  sustain  his  good 
character— 7  Gray.  46:  13  Tex.  713.  Where  the  circumstances  are  cal- 
culated to  excite  doubts  as  to  the  truth  of  the  charge,  and  to  create 
an  unfavorable  impression  as  to  the  principal  witness,  the  prosecutor 
may  show  any  circumstance  which  will  tend  to  rebut  these  presump- 
tions—1  N.  Y.  379.  As  a  general  rule,  it  is  not  competent  for  the  party 
to  prove  that  the  witness  has  made  declarations  out  of  court  corres- 
ponding with  his  testimony,  but  this  rule  has  its  exceptions— see  1 
Parker  Gr.  B.  147;  10  Ired.  419;  10  Gray,  485;  24  Iowa,  570. 

A  person  called  to  sustain  the  character  of  a  witness  may  testily 
that  he  would  beUeve  him  under  oath— 21  Wend.  309:  and  that  he  has 
never  heard  his  character  called  in  question— 4  W.  Ya.  755;  S.  C.  1 
Green  C.  B.  667 :  but  a  person  is  not  competent  to  testify  as  to  hisgen- 
eral  character  simply  because  be  has  known  him  for  years— 69  N.  C.  72; 
8.  C.  1  Green  O.  B.  363.  When  it  is  proved  that  a  witness  has  been 
convicted  of  felony,  evidence  is  admissible  to  show  that  bis  reputa- 
tion for  truth  and  intesrrity  is  good  in  the  community  where  he  lives 
—50  CaL  233:  see  8  Conn.  93;  2  UlU,  317.   A  party  cannot  prove  the 

feneral  good  character  of  his  own  witness  until  it  has  been  attacked— 
Denio,  106;  but  if  his  character  is  impeached,  the  fpttrtj  calling  him 
may  introduce  testimony  in  support  of  his  character  for  truth  and 
veracity— 19  Wend.  569;  33  Ind.  418. 

The  credit  of  a  witneaa  cannot  be  sustained  by  proof  that  he  made 
to  other  persons  before  being  called  as  a  witness  the  same  statements 
detailed.in  his  testimony,  except  to  prove  they  were  not  a  fabricaticm 
of  late  date— 48  Cal.  90.  The  imputed  hostility  of  a  witness  may  be 
negatived  by  asking  him  whether  he  feels  so  unfriendly  towards  the 

Srisouer  as  to  wish  to  see  an  innocent  man  convicted— 23  Ala.  44 ;  see  1 
f.  Y.  379.  If  evidence  is  introduced  tending  to  show  that  one  of  the 
prosecutor's  witnesses  was  suborned,  the  prosecution  may  Introduce 
evidence  to  establish  the  good  character  of  the  witness— 48  CaL  64. 

Proof  of  conviction  for  felony  is  an  assault  on  the  character  of  the 
witness  for  integrity  and  truth,  and  the  prosecution  may ,  in  rebuttal, 
examine  witnesses  to  prove  that  his  reputation  for  truth  and  integrity 
is  good  In  the  conmiunity  where  he  resides— 50  Cal.  233.  Where  upon 
cross-examination  an  affidavit  made  by  the  witness  was  offered  to  im- 
peach his  testimony,  the  circumstances  and  conversation  had  by  the 
witness  with  the  person  at  whose  instance  the  afftdavit  was  made  are 
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admissible— 55  Gal.  185.  A  record  of  conviction  for  an  assault  by  a 
-witness  is  admissible  against  him,  to  Impeacb  his  crecUbllity,  for  de- 
nying the  commission  of  a  prior  assault— 110  Mass.  410.  Showing  the 
original  record  of  a  coroners  jury  to  a  witness,  and  aslcing  him  if  he 
had  signed  the  verdict,  is  not**  an  eJSort  to  prove  the  contents  of  a 
written  record  by  parole  "—43  Cal.  164. 

1322.  Except  with  the  consent  of  both,  or  in  cases  of 
criminal  violence  upon  one  by  the  other»  neither  husband 
nor  wife  is  a  competent  witness  for  or  against  the  other  In 
a  criminal  action  or  proceeding  to  which  one  or  both  are 
parties.    [Approved  March  30th,  in  effect  July  1st,  1874.] 

When  a  wife,  by  statute,  is  permitted  to  testify  for  her  husband,  she 
is  entitled  to  have  her  credibility  tested  by  the  same  rules  ttiat  apply 
to  other  witnesses— 6  Iowa,  263;  8  id.  3a5;  see  10  Id.  81.  Where  a  wit- 
ness is  called,  and  objected  to  by  the  opposite  party  on  the  ground 
that  she  is  the  wife  of  the  party  objectmg,  and  he  then  proves  by 
other  witnesses  that  tbe  two  liad  cohabited  together  for  a  long  time 
as  husband  and  wife,  had  passed  in  society  as  such,  and  had  repre- 
sented each  other  as  husband  and  wife,  and  there  Is  no  testimony  to 
the  contrary,  she  should  be  rejected  as  a  witness— 26  Cal.  133;  10  id. 
535;  17  id.  5»8;  9  Faige,  611;  8  Serg.  &  B.  158. 

A  woman  living  with  defendant  as  his  wife,  but  not  married  to  him. 
Is  a  competent  witness  against  him— 55  Cal.  230;  9  La.  An.  808.  Th6 
wife  of  the  prisoner  is  not  a  competent  witness  against  her  husband— 
53  N.  Y.  525;  but  in  a  proceeding  against  her  husband,  she  is  a  compe- 
tent witness— 43  Ho.  429;  but  see  Busb.  123.  Where  it  is  proper  to 
allow  an  accomplice  to  be  sworn,  a  man's  wife  is  a  competent  witness 
5  Parker  Cr.  B.  1 19 ;  25  Iowa,  128 ;  5  Blatchf .  102.  A  wife,  as  codef endant, 
is  not  a  competent  witness  for  the  others— 1  Gray,  555;  see  9  Bich.  168; 
but  if  a  default  is  entered  against  one,  his  wife  Is  a  competent  witness 
for  the  others— 31  Me.  62.  The  fact  that  the  husband  is  a  party  to  the 
record  does  not,  of  itself,  exclude  the  wife  as  a  witness  on  behalf  of 
other  parties— 1  Met.  13.  She  cannot  testify  if  the  effect  of  her  testi- 
mony is  to  injure  or  benefit  her  husband,  but  otherwise  when  her 
husband  can  derive  no  benefit  nor  receive  any  detriment— 1  Nev.  043. 
On  the  trial  for  conspiracy  to  charge  the  wife  of  one  of  the  defend- 
ants with  adultery,  such  wife  Is  not  a  competent  witness— 15  Me.  104; 
37  Mo.  343;  51  id.  27. 

If  married  women  testify  for  the  prosecution,  defendant  cannot, 
for  the  purpose  of  affecting  their  credibility,  Introduce  testimony  to 
prove  a  conspiracy  on  the  part  of  their  husbands  to  falsely  prosecute 
nim— 49  Cal.  637.  Where  an  accomplice  and  his  wife  are  witnesses  in 
determining  the  credibility  of  the  testimony  of  the  husband,  the  Jury 
may  take  into  consideration  that  of  the  wife— 16  N.  Y.  344. 

1323.  A  defendant  in  a  criminal  action  or  proceeding 
cannot  be  compelled  to  be  a  witness  against  himself;  but 
if  he  offer  himself  as  a  witness,  he  may  be  cross-exam- 
ined by  the  counsel  for  the  people  as  to  all  matters  about 
Tvhich  he  was  examined  in  chief.  His  neglect  or  refusal 
to  be  a  witness  cannot  in  any  manner  prejudice  him,  nor 
be  used  against  him  on  the  trial  or  proceeding.  [Ap- 
proved March  30th.  in  effect  July  1st,  1874.1 
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Defendant  as  witness.— A  defendant  has  a  right  to  testify  on  his 
own  behalf— 42  Cal.  168.  The  defendant  need  not  testify  in  nis  own 
behalf,  and  no  inference  of  gailt  can  be  drawn  from  his  failure  to  do 
so— 36  Cal.  5J2;  and  counsel  cannot  so  argue  against  defendant's  ob- 
jections—53  id.  Gti;  see  36  id.  522.  The  fact  that  defendant  offers  liim- 
self  as  a  witness  does  not  change  or  modify  the  rules  of  practice  with 
reference  to  the  proper  limits  of  cross-examination,  and  does  not 
make  him  a  witness  for  the  State  against  himself— 41  Cal.  431.  A  ques- 
tion put  to  him  on  cross-examination,  as  to  whether  he  had  not  been 
previously  arrested  for  another  larceny,  is  not  objectionable— 45  Cal. 
148.  If  lie  testifies  on  his  own  behalf,  the  court  need  not,  of  its  own 
motion,  charge  as  to  his  credibility— 44  Cal.  540.  The  same  rule  applies 
as  to  other  witnesses— 44  Cal.  540.    See  Const.  Prov.  ante^  p.  18. 

Examination  of  defendant  as  witness.— A  defendant  may  be  a 
witness  in  his  own  behalf— 31  Cal.  576;  see  anfe,  page  18.  It  is  not  a 
valid  objection  to  a  witness  that  his  name  is  not  entered  on  the  indict* 
ment— b)  Cal.  426;  22  id.  348;  2i)  id.  562;  31  id.  576;  but  it  may  be  a  ground 
for  a  continuance— 61(1.96.  He  Is  entitled  to  the  same  rights  and  is 
subject  to  the  same  rules  as  any  other  witness— 49  Ind.  124:  65  Barb.  48. 
The  degree  of  credit  to  which  he  was  entitled  is  for  the  jury  and  not 
the  court— 63  Barb.  630.  The  failure  of  a  defendant  to  become  a  wit- 
ness on  his  own  behalf,  is  not  to  be  considered  by  the  jury  as  a  cir- 
cumstance tending  to  establish  guilt,  and  counsel  must  not  so  argue 
against  objections  of  defendant's  counsel— 53  Cal.  67;  36  id.  522. 

In  the  United  States  courts  the  prisoner  cannot  testify  in  his  own 
behalf— 1  Dill.  422.  A  party  as  witness  drojps  the  character  of  a  party 
and  assumes  that  of  a  witness  and  is  entitled  to  the  privileges  of  a 
witness— 24  N.  Y.  298.  Defendant  as  a  witness  on  his  own  behalf  may 
be  cross-questioned  by  asking  if  lie  omitted  anything  pertinedt  to  the 
case,  and  nis  attention  may  be  directed  to  the  precise  point  by  asking 
him  if  some  specified  thing  did  not  occur— 46  Cal.  124;  65  Barb.  48. 
Where  a  defendant  offers  himself  for  examination  in  his  own  behalf, 
the  prosecution  cannot  make  him  their  witness  by  cross-examinatlou 
—41  Cal.  429;  9  Nev.  179.  The  credit  to  bejgiven  to  the  defendant  as  a 
witness,  is  to  be  left  to  the  jury— 44  Cal.  540.    See  ante,  S  1103,  note. 
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CHAPTER  III. 

COMPELLING  THE  ATTENDANCE  OF  WITNESSES. 

§  1326.  Subpoena  defined,  and  who  may  Issue. 

§  1327.  Form  of  subpoena. 

§  1328.  Subpoena,  by  whom  and  how  served. 

§  1329.  Expenses  of  witness  from  without  the  county,  or  poor. 

§  1330.  Attendance  of  witness  residing  or  served  out  of  the  county. 

§  1331.  Disobedience  to  subpoena,  etc. 

S 1332.   Failure  to  appear,  undertaking  forfeited. 

§  1333.   Temporary  removal  of  imprisoned  witnesses. 

1326.  The  process  by  which  the  attendance  of  a  wit- 
ness before  a  court  or  magistrate  is  required  is  a  sub- 
pcena.    It  may  be  signed  and  issued  by — 

1.  A  magistrate  before  whom  a  complaint  Is  laid,  for 
witnesses  in  the  State,  either  on  behalf  of  the  people  or 
of  the  defendant. 

2.  The  district  attorney,  for  witnesses  in  the  State,  in 
support  of  the  prosecution,  or  for  such  other  witnesses 
as  the  grand  jury,  upon  an  investigation  pending  before 
them,  may  direct. 

3.  The  district  attorney,  for  witnesses  in  the  State,  in 
support  of  an  indictment  or  information,  to  appear  before 
the  court  in  which  it  is  to  be  tried. 

4.  The  clerk  of  the  court  in  which  an  indictment  or  in- 
formation is  to  be  tried;  and  he  must,  at  any  time,  upon 
ippllcation  of  the  defendant,  and  without  charge,  issue 
,s  many  blank  subpoenas,  subscribed  by  him  as  clerk,  for 
^tnesses  in  the  State,  as  the  defendant  may  require. 
[In  effect  April  9th,  1880.] 

'Witness,  proonring  attendaaoe.— The  issuing  of  an  attachment 
ralnst  a  'witness  on  behalf  of  the  prisoner,  after  arrangements  for 
nunlng  up  the  case,  is  in  the  discretion  of  the  court— 19  N.  T.  549. 
Is  a  crune  at  common  law  to  induce  a  witness  to  absent  himself,  and 
attempt  to  do  so,  though  not  accomplished,  will  subject  the  offend- 
to  Indictment— 64  Me.  386.  On  an  indictment  for  getting  a  witness 
t  of  the  ^vay.  it  need  not  be  proved  that  the  testimony  of  the  wlt- 
33  was  material— 3  Har.  (Del.)  062. 
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* 

1327.  A  sabpoBna  authorized  by  the  last  section  must 
be  substantially  iu  the  following  form: 

*' The  people  of  the  State  of  California  to  A,  B.: 
*' You  are  commanded  to  appear  before  C.  D.,  a  justice 

of  the  peace  of township,  in county,  (or  as  the 

case  may  be)  at  (naming  the  place),  on  (stating  the  day 
and  hour),  as  a  witness  in  a  criminal  action  prosecuted  by 
the  people  of  the  State  of  California  against  £.  F. 

"Given  under  my  hand,  this  day  of  ,  a.  i>. 

eighteen .    G.  H.,  justice  of  the  peace/'  (or  **J.  K., 

district  attorney,*'  or  "By  order  of  the  court,  L.  M., 
clerk,"  or  as  the  case  may  be).  If  books,  papers,  or  docu- 
ments are  required,  a  direction  to  the  foUowiug  effect 
must  be  contained  in  the  subpcena:  "And  you  are  re- 
quired, also,  to  bring  with  you  the  following"  (describ- 
ing intelligibly  the  books,  papers,  or  documents  required). 

1328.  A  subpoena  may  be  served  by  any  person,  but 
a  peace  officer  must  serve  in  his  county  any  subpoena 
delivered  to  him  for  service,  either  on  the  part  of  the 
people  or  of  the  defendant,  and  must,  without  delay, 
make  a  written  return  of  the  service,  subscribed  by  him, 
stating  the  time  and  place  of  service.  The  service  is  made 
by  showing  the  original  to  the  witness  personally,  and 
informing  him  of  its  contents. 

1329.  When  a  person  attends  before  a  magistrate, 
grand  jury,  or  court,  as  a  witness  in  a  criminal  case,  upon 
a  subpcena  or  in  pursuance  of  an  undertaking,  and  it  ap- 
pears that  he  has  come  from  a  place  outside  of  the  county, 
or  that  he  is  poor  and  unable  to  pay  the  expenses  of  such 
attendance,  the  court,  at  its  discretion,  if  the  attendance 
of  the  witness  be  upon  a  trial,  by  an  order  upon  its  min- 
utes, or,  in  any  other  case,  the  judge,  at  his  discretion,  by 
a  written  order)  may  direct  the  county  auditor  to  draw 
his  warrant  upon  the  county  treasurer  in  favor  of  witness 
for  a  reasonable  sum,  to  be  specified  in  the  order,  for  the 
necessary  expenses  of  the  witness.  [Approved  March  8th» 
1876.] 
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1330.  No  person  is  obliged  to  attend  as  a  witness 
before  a  court  or  magistrate  out  of  tbe  county  where  the 
witness  resides,  or  is  served  with  the  subpoena,  unless  the 
judge  of  the  court  in  which  the  offense  is  triable,  or  a 
justice  of  the  Supreme  Court,  or  a  judge  of  a  Superior 
Court,  upon  an  affidavit  of  the  district  attorney  or  prose- 
cutor, or  of  the  defendant,  or  his  counsel,  stating  that  he 
believes  the  evidence  of  the  witness  is  material,  and  his 
attendance  at  the  examination  or  trial  necessary,  shall 
indorse  on  the  subpoena  an  order  for  the  attendance  of  the 
witness.     [In  effect  April  12th,  1880.] 

1331.  Disobedience  to  a  subpoena,  or  a  refusal  to  be 
sworn  or  to  testify  as  a  witness,  may  be  punished  by  the 
court  or  magistrate  as  a  contempt.  A  witness  disobeying 
a  subpoena  issued  on  the  part  of  the  defendant,  unless  he 
show  good  cause  for  his  non-attendance,  is  liable  to  the 
defendant  in  the  sum  of  one  hundred  dollars,  which  may 
be  recovered  in  a  civil  action. 

Oontempt.— Tbe  refusal  of  a  witness  to  testify,  or  to  answer  a  prop- 
er questlou,  is  a  contempt— 1  Ind.  161. 

1332.  When  a  witness  has  entered  into  an  under- 
taking to  appear,  upon  his  failure  to  do  so  the  undertaking 
is  forfeited  in  the  same  manner  as  undertakings  of  bail. 

1333.  When  the  testimony  of  a  material  witness  for 
the  people  is  required  in  a  criminal  action,  before  A  court 
of  record  of  this  State,  and  such  witness  is  a  prisoner  in 
the  State  prison,  or  in  a  county  jail,  an  order  for  his  tem- 
porary removal  from  such  prison  or  jail,  and  for  his 
production  before  such  court,  may  be  made  by  the  court 
in  which  the  action  is  pending,  or  by  the  judge  thereof; 
but  in  case  the  prison  or  jail  is  out  of  the  county  in  which 
the  application  is  made,  such  order  shall  only  be  made 
upon  the  affidavit  of  the  district  attorney,  or  other  person, 
on  behalf  of  the  people,  showing  that  the  testimony  is 
xuaterial  and  necessary;  and  even  then  the  granting  of 
the  order  shall  be  in  the  discretion  of  the  court  or  judge. 
The  order  shall  be  executed  by  the  sheriff  of  the  county 

Pen.  Code.— 40. 
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in  which  it  shall  be  made,  whose  dnty  it  shall  be  to  bring 
the  prisoner  before  the  proper  court,  to  safely  keep  him, 
and  when  he  is  no  longer  required  as  a  witness,  to  retom 
him  to  the  prison  or  jail  whence  he  was  taken;  the  ex- 
pense of  executing  such  order  shall  be  paid  by  the  county 
in  which  the  order  shall  be  made.  [In  effect  April  1st, 
1878.] 
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CHAPTER  IV. 

EXAMINATION  OF  WITNESSES  CONDITIONALLY. 

§  1335.   Witnesses  examined  conditionally  for  the  defendant. 

S  1336.   In  what  cases  defendant  may  apply  for  the  order. 

§  1337.   Application,  how  made. 

S  1338.   Application,  to  whom  made. 

§  1339.   Order,  when  granted  and  what  to  contain. 

S  1340.   Examination  in  absence  of  district  attorney. 

§  1341.   If  facts  disproved,  examination  not  to  proceed. 

§  1343.   Attendance  of  witness,  how  enforced. 

§  1343.    Testimony,  how  taken  and  authenticated. 

§  1344.   Deposition  to  be  transmitted  to  clerk. 

§  1345.   When  may  be  read  in  evidence.   Objections,  etc. 

§  1346.   Deposition  of  witness  imprisoned  in  another  county. 

1335.  When  a  defendant  has  been  held  to  answer  a 
charge  for  a  public  offense,  he  may,  either  before  or  after 
an  indictment  or  information,  have  witnesses  examined 
conditionally,  on  his  behalf,  as  prescribed  in  this  chapter, 
and  not  otherwise.    [In  effect  April  9th,  1880.] 

1336.  When  a  material  witness  for  the  defendant  is 
about  to  leave  the  State,  or  is  so  sick  or  infirm  as  to  afford 
reasonable  grounds  for  apprehending  that  he  will  be 
unable  to  attend  the  trial,  the  defendant  may  apply  for 
an  order  that  the  witness  be  examined  conditionally. 

1337.  The  application  must  be  made  upon  affidavit, 
stating — 

1.  The  nature  of  the  offense  charged. 

2.  The  state  of  the  proceedings  in  the  action. 

3.  The  name  and  residence  of  the  witness,  and  that  his 
testimony  is  material  to  the  defense  of  the  action. 

4.  That  the  witness  is  about  to  leave  the  State,  or  is  so 
sick  or  infirm  as  to  afford  reasonable  grounds  for  appre- 
hending that  he  will  not  be  able  to  attend  the  trial. 


§§  1338-45     EXAMINATION  CONDITION  ALLY.  544 

1338.  The  application  may  be  made  to  the  court,  or  to 
a  judge  thereof,  and  must  be  made  upon  three  days'  notice 
to  the  district  attorney.    [In  effect  March  12th,  1880.] 

1339.  '  If  the  court  or  judge  is  satisfied  that  the  exam- 
ination of  the  witness  is  necessary,  an  order  must  be 
made  that  the  witness  be  examined  conditionally,  at  a 
specified  time  and  place,  and  that  a  copy  of  the  order  be 
served  on  the  district  attorney,  within  a  specified  time 
before  that  fixed  for  the  examination. 

1340.  The  order  must  direct  that  the  examination  be 
taken  before  a  magistrate  named  therein,  and  on  proof 
being  furnished  to  such  magistrate  of  service  upon  the  dis- 
trict attorney  of  a  copy  of  the  order,  if  no  counsel  appear 
on  the  part  of  the  people,  the  examination  must  proceed. 

1341.  If  the  district  attorney  or  other  counsel  appear 
on  behalf  of  the  people,  and  it  is  shown  to  the  satisfaction 
of  the  magistrate,  by  affidavit  or  other  proof,  or  on  the 
examination  of  the  witness,  that  he  is  not  about  to  leave 
the  State,  or  Is  not  sick  or  infirm,  or  that  the  application 
was  made  to  avoid  the  examination  of  the  witness  on  tbe 
trial,  the  examination  cannot  take  place;  otherwise  it 
must  proceed. 

1342.  The  attendance  of  the  witness  may  be  enforced 
by  a  subpoBna,  issued  by  the  magistrate  before  whom  the 
examination  is  to  be  taken. 

1343.  The  testimony  given  by  the  witness  must  be  re- 
duced to  writing,  and  authenticated  in  the  same  manner 
as  the  testimony  of  a  witness  taken  in  support  of  an  in- 
formation. 

1344.  The  deposition  taken  must,  by  the  magistrate, 
be  sealed  up  and  transmitted  to  the  clerk  of  the  court  in 
which  the  action  is  pending  or  may  come  for  trial. 

1345.  The  deposition  or  a  certified  copy  thereof,  may 
be  read  in  evidence  by  either  party  on  the  trial,  upon  its 
appearing  that  the  witness  is  unable  to  attend,  by  reason 
of  his  death,  insanity,  sickness,  or  infirmity,  or  of  bis  con- 
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tinued  absence  from  the  State.  Upon  reading  the  deposit 
tion  in  evidence,  the  same  objections  may  be  taken  to  a 
question  or  answer  contained  therein  as  if  the  witness  had 

been  examined  orally  in  court. 

The  proper  practice  is  to  take  the  testimonf  of  the  witnesses  in 
writing,  and  return  it  to  the  District  Court  as  required  by  statute— 44 
Cal.  45». 

Depositions  in  evidence.— Depositions  are  admissible  in  evidence 
—44  Cal.  452.  The  deposition  of  a  witness,  given  before  the  coroner's 
jury  and  certified  and  returned  bv  the  coroner  as  required  by  statute, 
Is  admissible  for  the  purpose  of  contradicting?  the  statement  of  the 
witness  made  under  oath— 44  Cal.  459.  It  must  set  forth  the  actual 
compliance  with  all  the  requirements  of  the  statute— 6  Cal.  559.  If  a 
magutrate,  in  taking  a  deposition,  erroneously  excludes  a  question 
asked  of  a  witness,  the  error  does  no  injury  if  the  question  asked  was 
Immaterial— 50  Cal.  139. 

Depositions  taken  under  section  869  are  not  admissible  against 
defendant  under  section  666  unless  taken  In  the  manner  and  form. 


&  M.  473.  Depositions  taken  before  commitment,  or  otherwise  than 
as  specially  provided  by  the  Code,  cannot  be  used  against  the  defend- 
ant-6  Cal.  203. 

1346.  When  a  material  witness  for  a  defendant,  under 
a  criminal  charge,  is  a  prisoner  in  the  State  prison,  or  in 
the  county  jail  of  a  county  other  than  that  in  which  the 
defendant  is  to  be  tried,  his  deposition  may  be  taken,  on 
behalf  of  the  defendant,  in  the  manner  provided  for  in  the 
case  of  a  witness  who  is  sick,  and  the  provisions  of  the 
Penal  Code,  commencing  with  section  thirteen  hundred 
and  thirty-five,  and  ending  with  section  thirteen  hundred 
and  forty-five,  shall,  so  far  as  applicable,  govern  in  the  ap- 
plication for  and  in  tlie  taking  and  use  of  such  deposition. 
Such  deposition  may  be  taken  before  any  magistrate  or 
notary  public  of  the  county  in  which  the  jail  or  prison  is 
situated;  or  in  case  the  witness  is  confined  in  the  State 
prison,  and  the  defendant  is  unable  to  pay  for  taking  the 
deposition,  before  the  warden  or  clerk  of  the  board  of  di- 
rectors of  the  State  prison,  whose  duty  it  shall  be  to  act 
without  compensation.  Every  ofiELcer,  before  whom  testi- 
mony shall  be  taken  by  virtue  hereof,  shall  have  authority 
to  administer,  and  shall  administer,  an  oath  to  the  witness 
that  his  testimony  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth.    [In  effect  April  9th,  1880.] 
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CHAPTER  V. 

EXAMINATION  OF  WITNESSES  ON  COMMISSION. 

S  1349.  Examination  of  witness  residing  out  of  the  State. 

S  12!iO.  When  defendant  may  apply  for  an  order  to  examine. 

S  1351.  Commission  defined. 

S  1352.  Application  made  on  affidavit. 

§  1353.  Application,  to  whom  made. 

§  1354.  Order  for  commission,  when  granted,  stay  of  proceedings. 

S  1355.  Interrogations,  how  settled  and  allowed. 

§  1356.  Direction  as  to  the  return  of  the  commission. 

S  1357.  Commission,  how  executed. 

S  1353.  Betumed  commission,  delivered  to  an  agent. 

§  13.59.  Same. 

§  1360.  When  and  how  filed. 

S  1361.  Commission  and  return,  open  for  inspection.    Copies,  etc. 

§  1362.  Depositions  to  be  read  in  evidence.   Objections. 

1349.  When  an  issue  of  fact  is  joined  upon  an  indict- 
ment or  information,  the  defendant  may  have  any  mate- 
rial witness,  residing  out  of  the  State,  examined  in  his  be- 
half, as  prescribed  in  this  chapter,  and  not  otherwise.  [In 
effect  April  9th,  1880.] 

1350.  When  a  material  witness  for  the  defendant  re- 
sides out  of  the  State,  the  defendant  may  apply  for  an 
order  that  the  witness  be  examined  on  a  commission. 

1351.  A  commission  is  a  process  issued  under  the  seal 
of  the  court  and  the  signature  of  the  clerk,  directed  to 
some  person  designated  as  commissioner,  authorizing  him 
to  examine  the  witness  upon  oath  or  interrogatories  an- 
nexed thereto,  to  take  and  certify  the  deposition  of  the 
witness,  and  to  return  it  according  to  the  directions  given 
with  the  commission. 

1352.  The  application  must  be  made  upon  affidavit, 
stating: 

1.  The  nature  of  the  offense  charged. 
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2.  The  state  of  the  proceedings  in  the  action,  and  that 
an  issue  of  fact  has  been  joined  therein. 

3.  The  iikame  of  the  witness,  and  that  his  testimony  is 
material  to  the  defense  of  the  action. 

4.  That  the  witness  resides  out  of  the  State. 

1353.  The  application  may  be  made  to  the  court,  or  a 
judge  thereof,  and  must  be  upon  three  days'  notice  to  the 
district  attorney.     [In  effect  March  12th,  1880.] 

1354.  If  the  court  to  whom  the  application  is  made  is 
satisfied  of  the  truth  of  the  facts  stated,  and  that  the  ex- 
amination of  the  witness  is  necessary  to  the  attainment 
of  justice,  an  order  must  be  made  that  a  commission  be 
issued  to  take  his  testimony ;  and  the  court  may  insert  in 
the  order  a  direction  that  the  trial  be  stayed  for  a  specified 
time,  reasonably  sufficient  for  the  execution  and  return 
of  the  commission.    [In  effect  April  9th,  1880.] 

1355.  When  the  commission  is  ordered,  the  defendant 
must  serve  upon  the  district  attorney,  without  delay  a 
copy  of  the  interrogatories  to  be  annexed  thereto,  with 
two  days'  notice  of  the  time  at  which  they  will  be  pre- 
sented to  the  court  or  judge.    The  district  attorney  may 
in  like  manner  serve  upon  the  defendant  or  his  counsel 
cross-interrogatories,  to  be  annexed  to  the  commission, 
with  the  like  notice.    In  the  interrogatories  either  party 
may  insert  any  questions  pertinent  to  the  issue.    When 
the  interrogatories  and  cross-interrogatories  are  presented 
to  the  court  or  judge,  according  to  the  notice  given,  the 
court  or  judge  must  modify  the  questions  so  as  to  con- 
form them  to  the  rules  of   evidence,  and  must  indorse 
upon  them  his  allowance  and  annex  them  to  the  com- 
mission. 

1.356.  Unless  the  parties  otherwise  consent,  by  an  in- 
dorsement upon  the  commission,  the  court  or  judge  must 
indorse  thereon  a  direction  as  to  the  manner  in  which  it 
must  be  returned,  and  may  in  his  discretion,  direct  that 
it  be  returned  by  mail  or  otherwise,  addressed  to  the 
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clerk  of  the  court  in  which  the  action  is  pending,  designat- 
ing his  name  and  the  place  where  his  office  is  kept. 

1357.  The  commissioner,  unless  otherwise  specially 
directed,  may  execute  the  commission  as  follows : 

1.  He  must  publicly  administer  an  oath  to  the  witness 
that  his  answers  given  tp  the  interrogatories  shall  be  the 
truth,  the  whole  truth,  and  nothing  but  the  truth. 

2.  Ho  must  cause  the  examination  of  the  witness  to  be 
reduced  to  writing,  and  subscribed  by  him. 

3.  He  must  write  the  answers  of  the  witness  as  near  as 
possible  in  the  language  in  which  he  gives  them,  and  read 
to  him  each  answer  as  it  is  taken  down,  and  correct  or  add 
to  it  until  it  conforms  to  what  he  declares  is  the  truth. 

4.  If  the  witness  decline  answering  a  question ,  that 
fact,  with  the  reason  assigned  by  him  for  declining,  must 
be  stated. 

5.  If  any  papers  or  documents  are  produced  before  him 
and  proved  by  the  witness,  they,  or  copies  of  them,  must 
be  annexed  to  the  deposition  subscribed  by  the  witness 
and  certified  by  the  commissioner. 

6.  The  commissioner  must  subscribe  his  name  to  each 
sheet  of  the  deposition,  and  annex  the  deposition,  with 
the  papers  and  documents  proved  by  the  witness,  or 
copies  thereof,  to  tbe  .commission,  and  must  close  it  up 
under  seal,  and  address  it  as  directed  by  the  indorsement 
thereon. 

7.  If  there  be  a  direction  on  the  commission  to  return 
it  by  mail,  the  commissioner  must  immediately  deposit 
it  in  the  nearest  post-office.  If  any  other  direction,  be 
made  by  the  written  consent  of  the  parties,  or  by  the 
court  or  judge,  on  the  commission,  as  to  its  return,  the 
commissioner  must  comply  with  the  direction. 

A  copy  of  this  section  must  be  annexed  to  the  commis- 
sion.   [Approved  March  30th,  in  effect  July  1st,  1874.] 

1358.  If  the  commission  and  return  be  delivered  by 
the  commissioner  to  an  agent,  he  must  deliver  the  same 
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to  the  clerk  to  whom  it  is  directed,  or  to  the  judge  of  the 
court  in  which  the  action  is  pending,  by  whom  it  may  be 
received  and  opened,  upon  the  agent  making  affidavit 
that  he  received  it  from  the  hands  of  the  commissioner, 
and  that  it  has  not  been  opened  or  altered  since  he  re- 
ceived it.    [In  effect  April  9th,  1880.] 

1359.  If  the  agent  is  dead,  or  from  sickness  or  other 
casualty  unable  personally  to  deliver  the  commission  and 
return,  as  prescribed  in  the  last  section,  it  may  be  re- 
ceived by  the  clerk  or  judge  from  any  other  person,  upon 
his  making  an  affidavit  that  he  received  it  from  the  agent; 
that  the  agent  is  dead,  or  from  sickness  or  other  casualty 
unable  to  deliver  it;   that  it  has  not  been  opened  or 
altered  since  the  person  making  the  affidavit  received  it; 
and  that  he  believes  it  has  not  been  opened  or  altered 
since  it  came  from  the  hands  of  the  commissioner. 

1360.  The  clerk  or  judge  receiving  and  opening  the 
commission  and  return  must  immediately  file  it,  with  the 
affidavit  mentioned  in  the  last  two  sections,  in  the  office 
of  the  clerk  of  the  court  in  which  the  indictment  is  pend- 
ing. If  the  commission  and  return  is  transmitted  by  mail, 
the  clerk  to  whom  it  is  addressed  must  receive  it  from  the 
post-office,  and  open  and  file  it  in  his  office,  where  it  must 
remain,  unless  otherwise  directed  by  the  court  or  judge. 

1361.  The  commission  and  return  must  at  all  times  be 
open  to  the  inspection  of  the  parties,  who  must  be  fur- 
nished by  the  clerk  with  copies  of  the  same  or  of  any  part 
thereof,  on  payment  of  his  fees. 

1362.  The  depositions  taken  under  the  commission 
may  be  read  in  evidence  by  either  party  on  the  trial,  upon 
it  being  shown  that  the  witness  is  unable  to  attend  from 
any  cause  whatever;  and  the  same  objections  may  be 
taken  to  a  question  in  the  interrogatories  or  to  an  answer 
in  the  deposition,  as  if  the  witness  had  been  examined 

orally  in  court. 

The  court  may  exercise  discretion  In  admittinff  or  rejecting  a  depo* 
sition  taken  out  of  the  State— dO  Me.  409;  see  3d  Cal.  183;  ante,  §  1345. 
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CHAPTER  VI. 

INQITIBY  INTO  THE  INSANITY  OF  THE  DEFENDAin^  BEFOBE 
TBIAIi  OR  AFTER  CONVICTION. 

S 1367.  Insane  person  cannot  be  tried*  or  punished. 

S  1368.  Doubts  as  to  sanity  of  the  defendant,  how  determined.    Stay 

of  proceedings  on. 

S  1369.  Trial  of  the  question  of  Insanity.    Charge  of  the  court. 

S  1370.  Verdict  of  the  jury  as  to  sanity,  and  proceedings  thereon. 

S  1371.  If  defendant  is  committed,  it  exonerates  his  bail,  etc. 

S  1372.  Defendant  detained  in  asylum  until  he  becomes  sane. 

S  1373.  Expense  of  sending,  etc.,  defendant  to  asylum. 

1367.    A  person  cannot  be  tried,  adjadged  to  punisli- 

ment,  or  punished  for  a  public  offensO)  while  he  is  insane. 

Insanity.— A  person  cannot  be  tried,  adjudged,  or  punished  wlille 
insane,  for  a  public  offense— 31  Cal.  579.  The  criminal  actor  miist  be  of 
sane  mind,  as  an  act  does  not  make  a  man  guilty  unless  his  mind  is 

giUty— see  Co.  Litt.  247  b;  1  Buss.  Cr.  »th  ed.  6;  1  Hale  P.  C.  434;  1 
ish.  C.  L.  6th  ed.  §  375;  and  an  insane  person  cannot  have  any  intent 
—38  6a.  507.  Sanity  is  an  essential  ingredient  in  crime:  but  mere 
weakness  of  mind  is  not  insanity— 8  Cal.  SlO :  24  Ind.  23 1 ;  7  6a.  3 ;  see  40 
111.  358 ;  58  Ind.  538.  Insanity  is  a  disease  which  impairs  or  totally  de- 
stroys either  the  understanding,  or  the  will,  or  both— 31  Ind.  492;  a  con- 
trolling disease  which  cannot  bo  resisted— 1  Duval,  224;  54  Barb.  :274;  3 
6a.  329;  31  Ind.  492;  id.  485;  7  Met.  500;  59 Pa.  St.  328;  65  id.  347;  see  4 
Met.  (Ky.)  227 ;  suf&clent  to  create  an  overwhelming  impulse  to  do  the 
act— 8  Bush,  365;  id.  464;  40  Conn.  136;  47  6a.  553;  31  111.  365;  id.  485;  25 
Iowa,  67;  2  Parker  Cr.  R.  43;  4  Pa.  St.  267;  see  7  Law  Reporter,  361.  A 
person  may  be  insane  hi  a  degree  not  relieving  from  responsibility  for 
crime— 39  Cal.  690;  1  Cliff.  98;  39  Conn.  591 ;  13  Abb.  Pr.  N.  S.  207:  £dm. 
Sel.  Cas.  126;  1  Curt.  1:  31  lU.  285;  10  Minn.  223;  57  Me.  574;  50  N.H. 
369;  4  Pa.  St.  264;  1  Strob.  479.  Moral  insanity  coexisting  with  mental 
insanity  has  no  foundation  In  law,  and  will  not  furnish  an  excuse  from 
punishment  for  crime— 47  Cal.  134:  24  Id.  230;  1  CUff.  98;  39  Conn.  591 ;  4 
Denlo.  9;  25  6a.  5(»7;  45  id.  190;  31  id.  424;  11  6ray,303:  8  Abb.  Pr.  N.  S. 
57;  5  Har.  (Del.)  512;  8  Jones  (N.  C.)  463;  6  McLean.  121:  57  Me.  574:  2 
N.  Y.  193;  52  id.  467;  2  Ohio  St.  54;  48  Mass.  600;  Wright,  392;  2  Va. 
Cas.  132;  i  Zab.  196.  Insanity  produced  by  intoxication  does  not  de- 
stroy responsibility,  if  the  accused  when  sane  voluntarily  made  him- 
self drunk— 43  Cal.  352;  36  id.  531.  See  Desty's  Crim. Law.  §§  23-30:  see 
an^e.SlOie. 

Test  of  insanity.— The  true  inquiry  is,  whether  the  defendant  was 
capable  of  havipg  and  did  have  a  criminal  intent,  and  the  capacity  to 
distinguish  between  right  and  wrong,  as  to  the  act  charged  as  a  crime 
-47  Cal.  134;  24  id.  230;  17  Ala.  434-1  Curt.  1;  3  Heisk.  m;  31  lU.  385; 
30  Miss.  600;  21  Mo.  464;  32  N.  Y.  719:  52  id.  467;  10  Ohio  St.  598;  23  id. 
146;  76  Pa.  St.  414;  7  Tex.  Ct.  App.  163;  id.  607;  see  34  Iowa,  131 ;  and  it 
is  sufficient  if  shown  to  have  existed  in  reference  to  the  particular  act 
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1368.    When  an  action  is  called  for  trial,  or  at  any 

time  during  the  trial,  or  when  the  defendant  is  brought 

up  for  judgment  on  conviction,  if  a  doubt  arise  as  to  the 

sanity  of  the  defendant,  the  court  must  order  the  question 

as  to  his  sanity  to  be  submitted  to  a  jury;  and  the  trial 

or  the  pronouncing  of  the  judgment  must  be  suspended 

until  the  question  is  determined  by  their  verdict,  and  the 

trial  jury  may  be  discharged  or  retained,  according  to  the 

discretion  of  the  court,  during  the  pendency  of  the  issue 

of  insanity.    [In  effect  April  9th,  1880.] 

Proof  of  inssmity.— As  often  as  any  doubt  of  the  sanity  of  the  de- 
fendant arises  the  same  proceedings  may  be  had— 31  Cal.  579 ;  15  Id.  329. 
Counsel  cannot  waive  an  Inquiry  as  to  the  question  of  the  sanity  of  de- 
fendant, nor  can  he  compel  the  court  to  enter  upon  the  Inquiry  where 
no  ground  for  doubt  arises— 42  Gal.  21.  No  plea  of  present  insanity  is 
required  if  during  the  proceedings  a  doubt  arises.  It  is  then  the  duty 
of  the  court  of  its  own  motion  to  suspend  further  prosecution  until 
the  question  of  sanity  has  been  determined— 42  Cal.  2l.  The  burden  of 
proof  is  on  the  prisoner— 49  Cal.  488;  47  id.  136;  20  id.  519. 

Insanity  mnst  be  proved  as  a  substantive  fact  by  the  party  alleging 
It— 20  Cal.  518;  4  Cranch  C.  G.  514;  1  Curt.  I ;  7  Oray,  583:  1  Zab.  202;  8 
Jones,(N.C.)463;  lStn>b.479;  5Ala.241;  20Gratt.860;  lOOhio  St.d98; 
and  must  be  clearly  established  by  satisfactory  evidence— 47  Cal.  136. 
The  Jury  are  to  be  governed  by  the  preponderance  of  evidence,  and 
are  not  to  require  it  to  be  made  out  beyond  a  reasonable  doubt— 24 
Cal.  230;  49  id.  14:  id.  488;  6  id.  410;  5  id.  129;  20  id.  519;  7  Oray,  583:  7 
Met.  500;  lOOhioSt.596;  57  Me.  574:  11  Gray,  303;  16N.T.  58;  35  id.  125; 
32  Id.  147 ;  77  Fa.  St.  205;  76 id.  414;  26  Ark.  334 ;  32  Iowa,  49;  6  Jones.  (N. 
C.)  366;  8  id.  463;  10  Ohio  St.  598;  31  id.  HI;  see  1  Brewst.  356;  83  Pa. 
St.  131;  84  id.  200. 

It  is  not  improper  to  caution  the  Jury  to  be  careful  that  no  pre* 
tended  case  of  insanity  should  be  allowed  to  shield  the  defendant 
from  the  ordinary  consequences  of  his  act— 45  Cal.  652. 

1369.  The  trial  of  the  question  of  insanity  must  pro- 
ceed in  the  following  order: 

1.  The  counsel  for  the  defendant  must  open  the  case, 
and  offer  evidence  in  support  of  the  allegation  of  insanity. 

2.  The  counsel  for  the  people  may  then  open  their  case, 
and  offer  evidence  in  support  thereof. 

3.  The  parties  may  then  respectively  offer  rebutting 
testimony  only,  unless  the  court,  for  good  reason,  in  fur- 
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therance  of  justice,  permit  them  to  offer  evidence  ui>on 
their  original  cause. 

4.  When  the  evidence  is  concluded,  unless  the  case  is 
submitted  to  the  jury  on  either  or  both  sides  without  ar- 
gument, the  counsel  for  the  people  must  commence,  and 
the  defendant  or  his  counsel  may  conclude  the  argument 
to  the  jury. 

5.  If  the  indictment  be  for  an  offense  punishable  with 
death,  two  counsel  on  each  side  may  argue  the  cause  to 
the  jury,  in  which  case  they  must  do  so  alternately.  In 
other  cases,  the  argument  may  be  restricted  to  one  coun- 
sel on  each  side. 

6.  The  court  must  then  charge  the  jury,  stating  to  them 
all  matters  of  law  necessary  for  their  information  la 
giving  their  verdict. 

1370.  If  the  jury  find  the  defendant  sane,  the  trial 
must  proceed,  or  judgment  be  pronounced,  as  the  case 
may  be.  If  the  jury  find  the  defendant  insane,  the  trial 
or  judgment  must  be  suspended  until  he  becomes  sane, 
and  the  court  must  order  that  he  be  in  the  meantime 
committed  by  the  sheriff  to  the  State  insane  asylum,  and 
that  upon  his  becoming  sane  he  be  redelivered  to  the 
sheriff.    [In  effect  April  9th,  1880.] 

1371.  The  commitment  of  the  defendant,  as  men- 
tioned in  the  last  section,  exonerates  his  bail,  or  entitles 
a  person,  authorized  to  receive  the  property  of  the  defend- 
ant, to  a  return  of  any  money  he  may  have  deposited 
instead  of  bail. 

1372.  If  the  defendant  is  received  into  the  asylum, 
he  must  be  detained  there  until  he  becomes  sane.  When 
he  becomes  sane,  the  superintendent  must  give  notice  of 
that  fact  to  the  sheriff  and  district  attorney  of  the  county. 
The  sheriff  must  thereupon,  without  delay,  brinj?  the 
defendant  from  the  asylum,  and  place  him  in  proper 
custody  until  he  is  brought  to  trial  or  judgment,  as  the 
case  may  be,  or  is  legally  discharged. 
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1373.  The  expenses  of  sending  the  defendant  to  the 
asylum,  of  keeping  him  there,  and  of  bringing  him  back, 
are  in  the  first  instance  chargeable  to  the  county  in  which 
the  indictment  was  found,  or  information  filed;  but  the 
county  may  recover  them  from  the  estate  of  the  defend- 
ant, if  he  have  any,  or  from  a  relative,  town,  city,  or 
county  bound  to  provide  for  and  maintain  him  elsewhere. 
[In  effect  April  9th,  1880.] 
Pen.  Code^— 41". 
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CHAPTER  Vn. 

COMFBOMISINa  CERTAIN   PUBLIC  OFFENSES   BY   IiBAVB    OF 

THE  COUBT. 

§  1377.   Compromise  of  offenses  for  wbich  civil  action  may  be  had. 
§  1378.   Compromise  by  permission  of  the  court  bars  another  pros^ 

ecution. 
S  1379.   No  public  offense  to  be  compromised  except. 

1377.  When  a  defendant  is  held  to  answer  on  a  charge 
of  misdemeanor,  for  which  the  person  injured  by  the  act 
constituting  the  offense  has  a  remedy  by  civil  action,  the 
offense  may  be  compromised  as  provided  in  the  next  sec- 
tion, except  when  it  is  committed: 

1.  By  or  upon  an  officer  of  justice,  while  in  the  execu- 
tion of  the  duties  of  his  office. 

2.  Riotously. 

3.  With  an  intent  to  commit  a  felony. 

Where  an  offense  is  a  personal  tort»  and  there  is  no  attempt  to  sup- 
press the  prosecution,  it  may  be  compromised— M  Oa.  15!^  The  bare 
taking  of  one'sgoods  back  aiain  or  receiving  reparation  is  no  off^ise 
—5  N.  H.  553.  Where  money  u  paid  for  the  purpose  of  reimbursing  for 
expenses,  as,  for  search  of  stolen  property— 16  111.  94;  51  id.  234;  or,  for 
the  purpose  of  settling  the  matter,  there  being  no  prosecution  set  on 
foot,  and  no  agreement  not  to  prosecute,  is  not  compounding  the  of- 
fense—9  Wis.  476. 

1378.  If  the  party  injured  appears  before  the  court  to 
which  the  depositions  are  required  to  be  returned,  at  any 
time  before  trial,  and  acknowledges  that  he  has  received 
satisfaction  for  the  injury,  the  court  may,  in  its  discre- 
tion, on  payment  of  the  costs  incurred,  order  all  proceed- 
ings to  be  stayed  upon  the  prosecution,  and  the  defendant 
to  be  discharged  therefrom;  but  in  such  case  the  reasons 
for  the  order  must  be  set  forth  therein,  and  entered  on  the 
minutes.    The  order  is  a  bar  to  another  prosecution  for 

the  same  offense. 

The  consent  of  the  court  cannot  make  an  agreement  to  abandon  a 
prosecution  valid,  if  it  would  be  otherwise  unlawful— 6  Q.  B.  908;  S. 
C.2Lead.C.C.216. 
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1379.  No  public  offense  can  be  compromised,  nor  can 
any  proceeding  or  prosecution  for  the  punishment  thereof 
upon  a  compromise  be  stayed,  except  as  provided  in  this 
chapter. 

There  can  be  no  compromise  of  a  criminal  chaive  where  the  party 
Is  arrested,  or  In  any  way  held  to  answer— 6  Oreg.  308;  and  neither  an 
officer  or  a  witness  possesses  the  power  to  compromise  a  felony— 1 
Wyo.  277.  An  offense  which,  In  the  discretion  of  the  court,  may  be 
punished  by  imprisonment  in  the  penitentiary,  cannot  be  compro- 
mised—39  Ga.  85.   See  Desty's  Crlm.  Law,  $S  10, 74  d. 
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CHAPTER   Vni. 
nmuiaaAL  of  the  action  before  ob  after  indictment, 

FOB  WANT  OF  PBOSECUTION  OB  OTHERWISE. 

§  1392.  When  action  may  be  dismissed. 

§  1383.  Continuance  and  discharge  from  custody. 

§  1384.  If  action  dismissed,  defendant  to  be  discharged,  etc. 

§  1385.  Dismissed  on  motion  of  court  or  application  of  district  at- 
torney. 

§  1386.  Ifolle  prosequi  abolished. 

§  1387.  Dismissal  a  bar  in  misdemeanor,  but  not  in  felony. 

1382.  The  court,  unless  good  cause  to  the  contrary  is 
shown,  must  order  the  prosecution  to  he  dismissed  in  the 
following  cases : 

1.  Where  a  person  has  been  held  to  answer  for  a  public 
offense,  if  an  indictment  is  not  found  or -an  information 
filed  against  him,  within  thirty  days  thereafter. 

2.  If  a  defendant,  whose  trial  has  not  been  postponed 
upon  his  application,  is  not  brought  to  trial  within  sixty 
days  after  the  finding  of  the  indictment,  or  filing  of  the 
information.    [In  effect  April  9th,  1880.  ] 

Dismissal.— The  dismissal  Is  in  the  nature  of  a  nonsuit— 54  Cal.  413. 
Upon  such  dismissal  the  power  of  the  court  to  resubmit  ceases — 54  CaL 
4ia,  explaining  52  id.  463.  An  application  for  dismissalmust  be  made,  tn 
the  first  place,  to  the  court  where  the  prosecution  Is  pending — 54  CaL 
101.  When  the  grand  Jury  has  dismissed  a  charge,  the  court  may  dis- 
miss the  action  and  discharge  defendant  from  custody,  and  discharge 
the  sureties  from  the  bond,  unless  it  has  reason  to  believe  the  grand 
jury,  at  a  succeeding  term,  may  properly  Indict  him— 54  CaL  413.  See 
ante,  §  941. 

1383.  If  the  defendant  is  not  charged  or  tried,  as 

provided  in  the  last  section,  and  sufficient  reason  therefor 

is  shown,  the  court  may  order  %he  action  to  be  continued 

from  time  to  time,  and  in  the  wneantime  may  discharge 

the  defendant  from  custody  on  his  own  undertaking  of 

baU  for  his  appearance  to  answer  the  charge  at  the  time  to 

which  the  action  is  continued.    [In  effect  April  9thL,  1880.J 
See  54  CaL  413;  ante,%H2. 


557  DISMISSAL  OF  ACTION.  §§  1384-7 


1384.  If  the  court  directs  the  action  to  be  dismissed, 
the  defendant  must,  if  in  custody,  be  discharged  there- 
from; or  if  admitted  to  bail,  his  bail  is  exonerated,  or 

money  deposited  instead  of  bail  must  be  refunded  to  him. 
See  54  Cal.  414. 

1385.  The  court  may,  either  of  its  own  motion  or  upon 
the  application  of  the  district  attorney,  and  in  furtherance 
of  justice,  order  an  action  or  indictment  to  be  dismissed. 
The  reasons  of  the  dismissal  must  be  set. forth  in  an  order 
entered  upon  the  minutes. 

Dismissal  of  action.— The  discharge  must  be  at  the  trial,  before  the 
defendant  has  gone  into  his  defense,  and  by  the  court,  of  its  own  mo- 
tion, or  on  application  of  the  district  attorney— 48  Cal.  253.  Defend- 
ant cannot  be  dlschai^ed  from  the  indictment  without  trial,  except 
in  the  cases  provided  by  statute— 48  Gal.  253. 

1386.  The  entry  of  a  nolle  prosequi  is  abolished,  and 
neither  the  attorney-general  nor  the  district  attorney  can 
discontinue  or  abandon  a  prosecution  for  a  public  offense, 
except  as  provided  in  the  last  section. 

1387.  An  order  for  the  dismissal  of  the  action,  as 
provided  in  this  chapter,  is  a  bar  to  any  other  prosecution 
for  the  same  offense,  if  it  is  a  misdemeanor;  but  it  is  not 

a  bar  if  the  offeo«e  is  a  felony. 

Dismissal  a  bar.— The  dismissal  is  a  bar  in  misdemeanors,  but  not 
In  felonies.  He  may  be  again  examined  before  a  magistrate,  and  held 
for  the  same  offense— 52  Gal.  464;  54  id.  412.  See  ante,  Jbopabdy, 
p.  17. 
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CHAPTER  DC. 

7BOCEEDINOS  AGAINST  COBPOBATIONS. 

§  1390.  Summons  upon  Information  against  corporation. 

§  1391.  Form  of  summons. 

S  1392.  When  and  how  served. 

§  1393.  Examination  of  the  charge. 

§  1394.  Certificate  of  magistrate  and  return  of  depositions. 

S  1395.  Grand  jury  to  investigate  if  there  is  sufftclent  cause 

§  1396.  Appearance  and  plea. 

§  1397.  Fine  on  conviction,  how  collected. 

1390.  Upon  an  information  or  presentment  against  a 
corporation,  the  magistrate  must  issue  a  summons  signed 
by  him,  with  his  name  of  office,  requiring  the  corporation 
to  appear  before  him,  at  a  specified  time  and  place,  to 
answer  the  charge,  the  time  to  be  not  less  than  ten  days 
after  the  issuing  of  the  summons. 

1391.  The  summons  must  be  substantially  in  the  fol- 
lowing form: 

"  CoraTTT  OF  (as  the  case  may  be). 
*'  The  People  of  the  State  of  California  to  the  (naming  the 
corporation) : 

"You  are  hereby  summoned  to  appear  before  me  at 
(naming  the  place),  on  (specifying  the  day  and  hour),  to 
answer  a  charge  made  against  you  upon  the  information 
of  A.  B.  (or  the  presentment  of  the  grand  jury  of  the 
county,  as  the  case  may  be),  for  (designating  the  offense 
generally). 

"Dated at  the  city  (or  township)  of ,  this day 

of ,  eighteen . 

"  G.  H.,  Justice  of  the  Peace"  (or  as  the  case  may  be). 

1392.  The  summons  must  be  served  at  least  five  days 
before  the  day  of  appearance  fixed  therein,  by  delivering 
a  copy  thereof  and  showing  the  original  to  the  president 
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or  other  head  of  the  corporation,  or  to  the  secretary, 
cashier,  or  managing  agent  thereof. 

1393.  At  the  appointed  time  in  the  summons,  the 
magistrate  must  proceed  to  investigate  the  charge  in  the 
same  manner  as  in  the  case  of  a  natural  person,  so  far  as 
these  proceedings  are  applicable. 

1394.  After  hearing  the  proofs,  the  magistrate  must 
certifyuponthedepositions,  either  that  there  is  or  is  not 
sufficient  cause  to  believe  the  corporation  guilty  of  the 
offense  charged,  and  must  return  the  deposition  and  cer- 
tificate, as  prescribed  in  section  eight  hundred  and  eighty- 
three. 

1395.  If  the  magistrate  returns  a  certificate  that  there 
is  sufficient  cause  to  believe  the  corporation  guilty  of  the 
offense  charged,  the  grand  jury  may  proceed,  or  the  dis- 
trict attorney  file  an  information  thereon,  as  in  case  of  a 
natural  person  held  to  answer.    [In  effect  April  9th,  1880.] 

1396.  If  an  indictment  is  found,  or  information  filed, 
the  corporation  may  appear  by  counsel  to  answer  the 
same.  If  it  does  not  thus  appear,  a  plea  of  not  guilty 
must  be  entered,  and  the  same  proceedings  had  thereon 
as  in  other  cases.    [In  effect  April  9th,  1880.] 

See55Cal.290. 

1397.  When  a  fine  is  imposed  upon  a  corporation  on 
conviction,  it  may  be  collected  by  virtue  of  the  order  im- 
posing it,  by  the  sheriff  of  the  county,  out  of  its  real  and 
personal  property,  in  the  same  manner  as  upon  an  execu- 
tion in  a  civil  action. 
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CHAPTER  X. 

ENTITLING  AFFIDAVITS. 

S  1401.   Affidavits  defectively  entitled,  vaUd. 

1401.  It  is  not  necessary  to  entitle  an  affidavit  or  dep- 
osition in  the  action,  whether  taken  before  or  after  in- 
dictment or  information,  or  upon  an  appeal;  but  if  made 
without  a  title,  or  with  an  erroneous  title,  it  is  as  valid  and 
effectual  for  every  purpose  as  if  it  were  duly  entitled,  if  it 
intelligibly  refer  to  the  proceeding,  indictment,  informa- 
tion, or  appeal  in  which  it  is  made.  [In  effect  April  9th, 
1880.] 
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CHAPTER  XI. 

EBROBS    AND   MISTAKES    IK    PLEADINGS   AND   OTHER   PBO- 

CBEDINGS. 

§  1404.   When  not  material. 

1404.  Neither  a  departure  from  the  form  or  mode  pre- 
scribed by  this  Code  in  respect  to  any  pleading  or  pro- 
ceeding, nor  an  error  or  mistake  therein,  renders  it  invalid, 
unless  it  has  actually  prejudiced  the  defendant,  or  tended 
to  his  prejudice,  in  respect  to  a  substantial  right. 

Errors  in  pleadings.— An  error  must  actiudly  prejudice  the  de- 
fendant—44  Cal.  543;  see  49  id.  390.  A  failure  to  read  the  indictment, 
and  to  state  defendant's  plea,  is  not  a  fatal  error— 56  Cal.  494.  Tech- 
nical errors  or  defects  are  disregarded  on  appeals— 53  Cal.  494. 
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CHAPTER  XIL 

DISPOSAIi  OF  PBOPEBTT  STOLEN  OR  BMBEZZLSD. 

S  1407.  Peace  officer  must  bold  property  subject  to  the  order  of  mas- 

istiate. 

§  1403.  Order  for  Its  delivery  to  owner. 

§  1409.  Hagistotte  must  deliver  it  to  owner. 

S  1410.  Court  in  which  trial  Is  had  may  order  its  delivery. 

S  1411.  Delivered  to  county  treasurer  if  not  claimed  in  six  months. 

S  1412.  Receipt  for  money,  etc.,  taken  from  person  arrested. 

S  1413.  Becord  of  property  alleged  to  be  stolen. 

1407.  When  property,  alleged  to  have  been  stolen  or 
embezzled,  comes  into  the  custody  of  a  peace  officer,  he 
must  hold  it  subject  to  the  order  of  the  mag^trate  author- 
ized by  the  next  section  to  direct  the  disposal  thereof. 

1408.  On  satisfactory  proof  of  the  ownership  of  the 
property,  the  magistrate  before  whom  the  information  is 
laid,  or  who  examines  the  charge  against  the  person  ac- 
cused of  stealing  or  embezzling  it,  must  order  it  to  be 
delivered  to  the  owner,  on  his  paying  the  necessary 
expenses  incurred  in  its  preservation,  to  be  certified  by  the 
magistrate.  The  order  entitles  the  owner  to  demand  and 
receive  the  property. 

1409.  If  property  stolen  or  embezzled  comes  into  cus- 
tody of  the  magistrate,  it  must  be  delivered  to  the  owner 
on  satisfactory  proof  of  his  title,  and  on  his  paying  the 
necessary  expenses  incurred  in  its  preservation,  to  be 
certified  by  the  magistrate. 

1410.  If  the  property  stolen  or  embezzled  has  not  been 
delivered  to  the  owner,  the  court  before  which  a  trial  is 
had  for  stealing  or  embezzling  it  may,  on  proof  of  his  title, 
order  it  to  be  restored  to  the  owner. 

1411.  If  the  property  stolen  or  embezzled  is  not  claimed 
by  the  owner  before  the  expiration  of  six  months  from 
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the  conyiction  of  a  person  for  stealing  or  embezzling  it, 
the  magistrate  or  other  officer  having  it  in  custody  must, 
on  the  payment  of  the  necessary  expenses  incurred  in  its 
preservation,  deliver  it  to  the  county  treasurer,  by  whom 
it  must  be  sold  and  the  proceeds  paid  into  the  county 
treasury. 

1412.  "When  money  or  other  property  is  taken  from  a 
defendant,  arrested  upon  a  charge  of  a  public  offense,  the 
officer  taking  it  must  at  the  time  give  duplicate  receipts 
therefor,  specifying  particularly  the  amount  of  money 
or  the  kind  of  property  taken ;  one  of  which  receipts  he 
must  deliver  to  the  defendant  and  the  other  of  which  he 
must  forthwith  file  with  the  clerk  of  the  court  to  which 
the  depositions  and  statement  are  to  be  sent.  When 
such  property  is  taken  by  a  police  officer  of  any  incorpo- 
rated city  or  town,  he  must  deliver  one  of  the  receipts  to 
the  defendant,  and  one,  with  the  property,  at  once  to  the 
clerk  or  otHer  person  in  charge  of  the  police  office  in  such 
city  or  town. 

1413.  The  clerk  in,  or  person  having  charge  of,  the 
police  office  in  any  incorporated  city  or  town,  must  enter 
in  a  suitable  book  a  description  of  every  article  of  prop- 
erty alleged  to  be  stolen  or  embezzled,  and  brought  into 
the  office  or  taken  from  the  person  of  a  prisoner,  and 
must  attach  a  number  to  each  article,  and  make  a  corre- 
sponding entry  thereof. 
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CHAPTER  Xm. 

BEPBIEVES,  COMMUTATIONS,  AND  PARDONS. 

i  1417.  Governor  may  grant  reprieves,  commutations,  and  pardons. 

S  1418.  His  power  in  respect  to  convictions  for  treason. 

S  1419.  To  commmiicate  to  the  Legislature  reprieves,  commatations, 

and  pardons. 

S  1420.  Beport  of  case,  how  and  from  whom  required. 

§  1421.  Notice  to  district  attorney  of  application  for  pardon. 

S  1422.  Publication  of  notice. 

S  1423.  When  two  preceding  sections  are  not  applicable. 

1417.  The  governor  has  power  to  grant  reprieves, 
commutations,  and  pardons  after  conviction,  for  all  of- 
fenses, except  treason  and  cases  of  impeachment,  upon 
such  conditions  and  with  such  restrictions  and  limitations 
as  he  may  think  proper,  subject  to  the  regulations  pro- 
vided in  this  chapter. 

Pardoning  power.— The  pardoning  power,  whether  exercised  un- 
der the  Federal  or  State  Constitution,  is  the  same  in  its  nature  and 
effect  as  that  exercised  by  the  representatives  of  the  English  crown 
In  this  country  In  the  colonial  times— 43  Gal.  439.  See  Fed.  Const,  art. 
li,  S  2,  subd.  1 ;  Const,  of  Cal.  art.  vii,  §  1.  A  pardon  is  an  act  of  grace 
from  the  power  intrusted  with  the  execution  of  the  laws,  exempting 
from  punishment  which  the  law  iniiicts-43  Cal.  4.19 ;  7  Peters,  1 59.  The 
word  "  pardon  "  must  be  construed  with  reference  to  its  meaning  at 
the  time  of  the  adoption  of  the  Constitution— 7  Peters,  162;  3  Dall.  386; 
5  Peters,  264;  8  id.  75:  17  How.  456;  18  id.  816;  1  Abb.  U.  8. 115;  2  id. 
150.  It  is  construed  like  a  grant,  most  favorably  to  the  grantee— 10 
Ark.  284;  1  Strob.  160.  The  power  to  pardon  extends  to  all  kinds  of 
pardons  known  to  the  law  as  such,  either  general,  special,  conditional, 
or  absolute— 18  How.  314;  4  Wall.  380. 

Where  the  condition  of  a  pardon  is  that  defendant  shall  leave  tiie 
State,  and  he  either  does  not  leave,  or,  havlngleft,  returns,  the  orig- 
inal sentence  revives,  and  may  be  enforced— 8  Watts  &  S.  197;  1  Strob. 
347;  1  Parker  Cr.  R.  47;  18  How.  307;  but  if  the  time  for  departure  is 
specified  in  the  pardon,  it  does  not  begin  to  run  during  sickness  or 
incapacity— 2  Cafues,  57.  A  pardon  with  a  condition  precedent,  does 
not  operate  until  the  condition  is  performed— 8  Watts  &  S.  197.    The 

fovernor  may  pardon  as  well  before  as  after  trial— 7  Watts,  152;  45 
'a.  St.  373;  46  id.  357;  or,  may  grant  a  conditional  pardon— 8  Watts  & 
S.  197;  1  Bail.  283;  2  id.  516;  1  Parker  Cr.  B.47;  18  How.  314;  or,  he 
may  pardon  after  the  prisoner  has  suffered  the  punishment  adjad^ed 
for  his  crime— 43  Cal.  439. 

His  power  to  reprieve  does  not  depend  on  his  constitutional  power 
to  pardon,  the  designation  of  the  time  for  execution  being  no  part  of 
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tbesentenc&-17N'.  H.545.  A  pardon  is  a  release  of  all  fines  or  im- 
prisonment for  the  offense— 28  ra.  St.  297 ;  2  Pliila.  256;  but  not  of  costs 
— 2  Whart.  440:  46  Pa.  St.  446:  43  id.  53;  and  of  such  fines  and  penalties 
as  were  payable  to  the  State— 3  id.  126;  but  the  pardoning  power  can- 
not decree  a  repayment  of  a  fine— 3  Dutch.  637 ;  and  without  words  of 
restitution,  it  does  not  restore  forfeited  estates— 3  Grant  Cas.  158.  It 
may  remit  a  forfeited  recognizance  after  judgment— 9  Watts,  142. 

The  pardoning  power  is  lodged  in  the  executive- 13  Wall.  128;  8 
Blackf.  229;  1  Abb.  U.  S.  116;  1  Nott.  &  McC.  26;  1  Mason,  431 ;  3  Opin. 
Att.-Gen.  622.  Delivery  is  essential  to  give  effect  to  a  pardon— 3  Ben. 
820;  41  Pa.  St.  210;  7  Peters,  150;  8  Blatchf.  89.  UntU  delivery,  a  par- 
don, though  signed  and  sealed,  may  be  recalled  and  canceled  by  the 
executive  or  his  successor  in  office— 3  Ben.  307.  A  pardon  must  be 
proved  by  the  production  of  the  warrant  itself,  or  its  loss  must  be 
accounted  for-  6  Watts,  338 ;  1  Grant  Gas.  329.  It  removes  the  disabil- 
ity to  testify— 43  Cal.  439.  See  as  to  its  effect— 20  WalL  468;  16  id.  151 ; 
13  id.  154;  Id.  128;  id.  156";  9  id.  531;  2  Abb.  IT.  S.  148.  A  pardon  ob- 
tained by  fraud  is  void,  imd  may  be  revoked  before  actual  delivery— 3 
Ben.  307;  43Pa.  St.  53. 

1418.  He  may  suspend  the  execution  of  the  sentence, 
upon  a  conviction  for  treason,  until  the  case  can  be 
reported  to  the  Legislature  at  its  next  meeting,  when  the 
Legislature  may  either  pardon,  direst  the  execution  of 
the  sentence,  or  grant  a  further  reprieve;  provided^  that 
neither  the  governor  nor  the  Legislature  shall  have  power 
to  grant  pardons  or  commutations  of  sentence  in  any  case 
where  the  convict  has  been  twice  convicted  of  felony, 
after  the  first  day  of  January,  eighteen  hundred  and  eighty, 
unless  upon  the  written  recommendation  of  a  majority  of 
the  judges  of  the  Supreme  Court.  [In  effect  February 
18th,  1880.] 

1419.  He  must,  at  the  beginning  of  every  session, 
communicate  to  the  Legislature  each  case  of  reprieve, 
comniutation,  pr  pardon,  stating  the  name  of  the  con- 
vict, the  crime  of  which  he  was  convicted,  the  sentence 
and  its  date,  and  the  date  of  the  commutation,  pardon,  or 
reprieve,  and  the  reasons  for  granting  the  same.  [In  ef- 
fect February  18th,  1880.] 

1420.  When  an  application  is  made  to  the  governor 
for  a  pardon,  he  may  require  the  judge  of  the  court  be- 
fore w^hich  the  conviction  was  had,  or  the  district  attor- 
ney by  whom  the  action  was  prosecuted,  to  furnish  him, 
without  delay,  with  a  statement  of  the  facts  proved  on 

Pxir.  Code.— 48. 
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the  trial,  and  of  any  other  facts  having  reference  to  the 
propriety  of  granting  or  refusing  the  pardon. 

1421.  At  least  ten  days  before  the  governor  acts  upon 
an  application  for  pardon,  written  notice  of  the  intention 
to  apply  therefor,  signed  by  the  person  applying,  must  be 
served  upon  the  district  attorney  of  the  county  -where 
the  conviction  was  had,  and  proof,  by  affidavit,  of  the 
service  must  be  presented  to  the  governor. 

1422.  Unless  dispensed  with  by  the  governor,  a  copy 
of  the  notice  must  also  be  published  for  thirty  days  from 
the  first  publication,  in  a  paper  in  the  county  in  which  the 
conviction  was  had. 

1423.  The  provisions  of  the  two  preceding  sections  are 
not  applicable— 

1.  When  there  is  imminent  danger  of  the  death  of  the 
person  convicted  or  imprisoned. 

2.  When  the  term  of  imprisonment  of  theapplicant  is 
within  ten  days  of  its  expiration. 
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TITLE   XI. 

Of  Proceedings  In  Justices'  and  Police  Courts 
and  Appeals  to  Superior  Courts. 

Chap.    I.    Fboceedings    in     Justices*     and     Folicb 
Coubts,  §§  1426-61. 
n.    Appeals  to  Supebiob  Coubts,  §§  1466-70. 
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CHAPTER  I. 

PROCEEDINGS  IN  JUSTICES*   AND   POLICE   COURTS. 

§  1426.  Proceedings  must  be  commenced  by  complaint. 

§  1427.  When  warrant  of  arrest  must  issue.   Form  of  warrant. 

§  1428.  Minutes,  how  kept. 

§  1429.  The  plea,  and  how  put  in. 

§  1430.  Issue,  how  tried. 

§  1431.  Change  of  venue,  when  granted. 

§  1432.  Proceedings  on  change  of  venue. 

§  1433.  Postponement  of  the  trial. 

§  1434.  Defendant  to  be  presedt. 

§  1435.  Jury  trial,  how  waived. 

§  1436.  Challenges. 

§  1437.  Oath  of  jurors. 

§  1438.  Trial,  how  conducted. 

§  1439.  Court  to  decide  questions  of  law,  but  not  of  f^t. 

§  1440.  Jury  may  decide  in  court,  or  retire. 

§  1441.  Verdict  of  jury,  how  delivered  and  entered. 

§  1442.  Verdict,  when  several  defendants  are  tried  together. 

§  1443.  Jury,  when  to  be  discharged  without  a  verdict. 

S  1444.  If  discharged,  defendant  may  be  tried  again. 

§  1445.  Proceedings  on  plea  of  guilty,  or  on  conviction. 

§  1446.  Judgment  of  fine  may  direct  imprisonment. 

§  1447.  Defendant,  on  acquittal,  to  be  discharged.   Costs. 

§  1448.  .Judgment  against  prosecutor  for  costs. 

§  1449.  Judgment,  when  to  be  rendered. 

§  1450.  Motion  for  a  new  trial,  or  in  arrest  of  judgment. 

§  1451.  New  trial,  grounds  of. 

§  1452.  Grounds  of  motion  in  arrest  of  Judgment. 

§  1453.  Judgment  to  be  entered  in  the  minutes. 

%  1454.  Discharge  of  defendant  on  Judgment  of  acquittal  or  fine 

only. 

§  1455.  Judgment  of  imprisonment,  how  executed. 

§  1456.  Judgment  of  imprisonment  until  fine  is  paid,  how  executed. 

§  1457.  Fines,  disposition  of. 

§  1458.  Defendant  may  be  admitted  to  bail. 

§  1459.  Subpoenas. 

§  1460.  Entitling  affidavits. 

§  1461.  "Police  Courts  "defined. 
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1426.  All  proceedings  and  actions  before  a  Justices' 
or  Police  Court,  for  a  public  offense  of  which  such  courts 
have  jurisdiction,  must  be  commenced  by  complaint  im- 
der  oath,  setting  forth  the  offense  charged,  with  such  par- 
ticulars of  time,  place,  person,  and  property,  as  to  enable 
the  defendant  to  understand  distinctly  the  character  of 
the  offdhse  complained  of,  and  to  answer  the  complaint. 

Proceedings,  how  commenced.— The  addition  "Jr."  need  not  be 
inserted  iu  a  criminal  complaint— 54  Gal.  409;  see  55  id.  228;  45  id.  209. 
The  Penal  Code  works  the  same  change  in  criminal  actions  which  has 
been  wrought  by  the  Code  of  Civil  Procedure  iu  civU  actions— 27  Cal. 
507;  and  see  34  id.  191. 

1427.  If  tho  justice  of  the  peace,  or  police  justice,  is 
satisfied  therefrom  that  the  offense  complained  of  lias 
been  committed,  he  must  issue  a  warrant  of  arrest,  which 
must  be  substantially  in  the  following  form: 

**  County  of . 

*'The  People  of  the  State  of  California  to  any  sheriff  con- 
stable^  marshal^  or  policeman  in  this  State: 

"  Complaint  upon  oath  having  been  this  day  made  be- 
fore me ,  (justice  of  the  peace  or  police  justice,  as  the 

case  may  be)  by  C.  D.,  that  the  offense  of  (designating  it 
generally)  has  been  committed,  and  accusing  E.  F.  there- 
of; you  are  therefore  commanded  forthwith  to  arrest  the 
above  named  E.  F.  and  bring  him  before  me  forthwith, 
at  (naming  the  place). 

"Witness  my  hand  and  seal  at ,  this day  of 

,  A.  D. .  A.  B." 

Warrant.— Where  the  justice  who  Issued  the  warrant  is  absent  or 
unable  to  act,  the  party  arrested  may  be  taken  before  some  other  jus- 
tice in  the  same  county  for  examination,  etc.— 19  Cal.  133.  A  party 
may  be  arrested  without  a  warrant— 27  Cal.  572. 


A  docket  must  be  kept  by  the  justice  of  the 
peace,  or  police  justice,  or  by  tho  clerk  of  the  courts  held 
by  them,  if  there  is  one,  in  which  must  be  entered  each 
action,  and  the  proceedings  of  the  court  therein. 
See  55  Cal.  228;  19  id.  133. 


The  defendant  may  make  the  same  plea  as  upon 
an  indictment,  as  provided  in  section  ten  hundred  and 
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sixteen.  His  plea  must  be  oral,  and  entered  in  the  min- 
utes. If  the  defendant  plead  guilty,  the  court  may, 
before  entering  such  plea  or  pronouncing  judgment,  ex- 
amine witnesses  to  ascertain  the  gravity  of  the  offense 
committed;  and  if  it  appear  to  the  court  that  a  higher 
offense  has  been  committed  than  the  offense  charged  in 
the  complaint,  the  court  may  order  the  defendast  to  be 
committed  or  admitted  to  bail,  to  answer  any  indictment 
which  may  be  found  against  him  by  the  grand  jury,  or 
any  information  which  may  be  filed  by  the  district  attor- 
ney. [In  effect  April  9th,  1880.] 
See  anUf  S  1016,  and  note. 

1430.  Upon  a  plea  other  than  a  plea  of  guilty,  if  the 
parties  waive  a  trial  by  jury,  and  an  adjournment  or 
change  of  venue  is  not  granted,  the  court  must  proceed 
to  try  the  case.     [In  effect  February  25th,  1880.] 

1431.  If  the  action  or  proceeding  is  in  a  Justice's 
Court,  a  change  of  the  place  of  trial  may  be  had  at  any 
time  before  the  trial  commences— 

1.  When  it  appears  from  the  affidavit  of  the  defendant 
that  he  has  reason  to  believe,  and  does  believe,  that  he 
cannot  have  a  fair  and  impartial  trial  before  the  justice 
about  to  try  the  case,  by  reason  of  the  prejudice  or  bias 
of  such  justice,  the  cause  must  be  transferred  to  another 
justice  of  the  same  or  an  adjoining  township. 

2.  When  it  appears  from  affidavits  that  the  defendant 

cannot  have  a  fair  and  impartial  trial,  by  reason  of  the 

prejudice  of  the  citizens  of  the  township,  the  cause  must 

be  transferred  to  a  justice  of  the  township  where  the 

same  prejudice  does  not  exist.  « 

Subd.  1.— See  18  Cal.  180;  24  id.  31;  28  id.  490;  ante,  %%  1033  and  1034, 
and  notes. 

Subd.  2.  Sufficiency  of  affidavits— see  1  Cal.  403;  id.  379;  21  id.  261; 
28  id.  490:  ante,  §§  1033  and  1034,  and  notes. 

1432.  When  a  change  of  the  place  of  trial  is  ordered, 
the  justice  must  transmit  to  the  justice  before  whom  the 
trial  is  to  be  had  all  the  original  papers  in  the  cause,  with 
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a  certified  copy  of  the  minates  of  his  proceedings;  and 
upon  receipt  thereof,  the  jastice  to  whom  they  are  deliv- 
ered must  proceed  with  the  trial  in  the  same  manner  as 
if  the  proceeding  or  action  had  been  originally  com- 
menced in  his  court. 

1433.  Before  the  commencement  of  a  trial  in  any  of 
the  courts  mentioned  in  this  chapter,  either  party  may, 
upon  good  cause  shown,  have  a  reasonable  postponement 
thereof. 

See  ante,  S  1052,  note. 

1434.  The  defendant  must  be  personally  present  be- 
fore the  trial  can  proceed. 

Presence  of  defendant.— The  plea  of  "not  guilty ''  may  be  entered 
In  tbe  absence  of  defendant^-4  Cal.  238;  see  ante,  §  1052. 

1435.  A  trial  by  jury  may  be  waived  by  the  consent 
of  both  parties  expressed  in  open  court  and  entered  in 
the  docket.  The  formation  of  the  jury  is  provided  for 
in  chapter  one,  title  three,  part  one,  of  the  Code  of  Civil 
Procedure.    [In  effect  February  26th,  1880.] 

1436.  The  same  challenges  may  be  taken  by  either 
party  to  the  panel  of  jurors,  or  to  any  individual  juror, 
as  on  the  trial  of  an  indictment  for  a  misdemeanor;  but 
the  challenge  must  in  all  cases  be  tried  by  the  court. 

Ohallenges.— See  ante,  SS  1078-85;  grounds  of  challenge— see  atUe, 
SS  lUd(i-88. 

1437.  The  court  must  administer  to  the  jury  the  fol- 
lowing oath:  •*  You  do  swear  that  you  will  well  and  truly 
try  this  issue  between  the  People  of  the  State  of  Califor- 
nia and  A.  B.,  the  defendant,  and  a  true  verdict  render 
according  to  the  evidence." 

143  8.  After  the  jury  are  sworn,  they  must  sit  together 
and  hear  the  proofs  and  allegations  of  the  parties,  which 
must  be  delivered  in  public,  and  in  the  presence  of  the 
defendant. 

1439.    The  court  must  decide  all  questions   of   law 
wliich  may  arise  in  the  course  of  the  trial,  but  can  give 
no  charge  with  respect  to  matters  of  fact. 
See  ante,  SS  1124-27. 
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1440.  After  hearing  the  proofs  and  allegatioiis,  the 
jury  may  decide  in  court,  or  may  retire  for  consideration. 
If  they  do  not  immediately  agree,  an  officer  must  be 
sworn  to  the  following  effect:  "You  do  swear  that  you 
will  keep  this  jury  together  in  some  quiet  and  conirenient 
place ;  that  you  will  not  permit  any  person  to  speak  to 
them,  nor  speak  to  them  yourself,  unless  by  order  of  the 
court,  or  to  ask  them  whether  they  have  agreed  upon  a 
verdict;  and  that  you  will  return  them  into  court  when 
they  have  so  agreed,  or  when  ordered  by  the  court." 

See  ante,  S  1128. 

1441.  The  verdict  of  the  jury  must  in  all  cases  be  gen- 
eral. When  the  jury  have  agreed  on  their  Verdict,  they 
must  deliver  it  publicly  to  the  court,  who  must  enter,  or 
cause  it  to  be  entered,  in  the  minutes. 

See  aiUe,  §  1151. 

1442.  When  several  defendants  are  tried  together,  if 
the  jury  cannot  agree  upon  a  verdict  as  to  all,  they  may 
render  a  verdict  as  to  those  in  regard  to  whom  they  do 
agree,  on  which  a  judgment  must  be  entered  accordingly, 
and  the  case  as  to  the  rest  may  be  tried  by  another  jury. 

Bee  ante,  §  1160. 

1443.  The  jury  cannot  be  discharged  after  the  cause  is 
submitted  to  them,  until  they  have  agreed  upon  and  ren- 
dered their  verdict,  unless  for  good  cause  the  court  sooner 
discharges  them. 

See  ante,  §§  1139, 1140. 

1444.  If  the  jury  is  discharged,  as  provided  in  the  last 
section,  the  court  may  proceed  again  to  the  trial,  in  the 
same  manner  as  upon  the  first  trial,  and  so  on,  until  a 
verdict  is  rendered. 

See  ante,  §  1141. 

1445.  When  the  defendant  pleads  guilty,  or  is  con- 
victed, either  by  the  court  or  by  a  jury,  the  court  must 
render  judgment  thereon  of  fine  or  imprisonment,  or  both, 
as  the  case  may  be.  [Approved  March  30th,  in  effect  July 
Ist,  1874.] 
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1446.  A  judgment  that  the  defendant  pay  a  fine,  may 
also  direct  that  he  be  imprisoned  until  the  fine  be  satis- 
fied, in  the  proportion  of  one  day's  imprisonment  for 
every  dollar  of  the  fine.    [Approved  March  7th,  1874.] 

1447.  When  the  defendant  is  acquitted,  either  by  the 
court  or  by  the  jury,  he  must  be  immediately  discharged; 
and  if  the  court  certify  in  the  minutes  that  the  prosecu- 
tion "was  malicious  or  without  probable  cause,  it  may 
order  the  prosecutor  to  pay  the  costs  of  the  action,  or  to 
give  satisfactory  security  by  a  written  undertaking,  with 
one  or  more  sureties,  to  pay  the  same  within  thirty  days 
after  the  trial. 

1448.  If  the  prosecutor  does  not  pay  the  costs,  or  give 
security  therefor,  the  court  may  enter  judgment  against 
him  for  the  amount  thereof,  which  may  be  enforced  in  all 
respects  in  the  same  manner  as  a  judgment  rendered  in  a 
civil  action. 

1449.  After  a  plea  or  verdict  of  guilty,  or  after  a  ver- 
dict against  the  defendant,  on  a  plea  of  a  former  convic- 
tion or  acquittal,  the  court  must  appoint  a  time  for  ren- 
dering judgment,  which  must  not  be  more  than  two  days 
nor  less  than  six  hours  after  the  verdict  is  rendered,  un- 
less the  defendant  waive  the  postponement.  If  post- 
poned, the  court  may  hold  the  defendant  to  bail  to  appear 
for  judgment.  [Approved  March  SQth,  in  effect  July  1st, 
1874.] 

1450.  At  any  time  before  judgment,  defendant  may 
move  for  a  new  trial  or  in  arrest  of  judgment. 

See  ante,  §  1182. 

1451.  A  new  trial  may  be  granted  in  the  following 
cases : 

1.  When  the  trial  has  been  had  in  the  absence  of  the 
defendant,  unless  he  voluntarily  absent  himself,  with 
full  knowledge  that  a  trial  is  being  had. 

2.  When  the  jury  has  received  any  evidence  out  of 
court. 
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3.  When  the  jury  has  separated  without  ]j3ave  of  the 
court,  after  having  retired  to  deliberate  upon  their  ver- 
dict, or  been  guilty  of  any  misconduct  tending  to  prevent 
a  fair  and  due  consideration  of  the  case. 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  any 
means  other  than  a  fair  expression  of  opinion  on  the  part 
of  all  the  jurors. 

&  When  there  has  been  error  in  the  decision  of  the 
court,  given  on  any  question  of  law  arising  during  the 
course  of  the  triaL 

6.  When  the  verdict  is  contrary  to  law  or  evidence. 

7.  When  new  evidence  is  discovered  material  to  the 
defendant,  and  which  he  could  not,  with  reasonable  dili- 
gence, have  discovered  and  produced  at  the  trial;  but 
when  a  motion  for  a  new  trial  is  made  upon  this  ground, 
the  defendant  must  produce  at  the  hearing  the  affidavits 
of  the  witnesses  by  whom  such  newly-discovered  evidence 
is  expected  to  be  given. 

See  ante,  SS  1179-82. 

1452.  The  motion  in  arrest  of  judgment  may  be  found- 
ed on  any  substantial  defect  in  the  complaint,  and  the  ef- 
fect of  an  arrest  of  judgment  is  to  place  the  defendant  in 
the  same  situation  in  which  he  was  before  the  trial  was 

had. 

A  motion  is  an  application  for  an  order  made  viva  voce  to  a  court 
or  Indge,  and  making  out  and  filing  a  written  application  Is  not  suf- 
ficient. The  attention  of  the  coort  must  be  called  to  it,  and  the  court 
moved  to  grant  lt--41  Gal.  660. 

1453.  If  the  judgment  is  not  arrested,  or  a  new  trial 
granted,  judgment  must  be  pronounced  at  the  time  ap- 
pointed, and  entered  in  the  minutes  of  the  court. 

1454.  If  judgment  of  acquittal  is  given,  or  judgment 
imposing  a  fine  only,  without  imprisonment  for  non-pay- 
ment, and  the  defendant  is  not  detained  for  any  other 
legal  cause,  he  must  be  discharged  as  soon  as  the  judgf- 
ment  is  given. 

1455.  When  a  judgment  of  imprisonment  is  entered,  a 
certified  copy  thereof  must  be  delivered  to  the  sheriff, 
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marshal,  or  other  officer,  -which  is  a  sufficient  warrant  for 
its  execution. 

1456.  When  a  judgment  is  entered  imposing  a  fine,  or 

ordering  the  defendant  to  be  imprisoned  until  the  fine  is 

paid,  he  must  be  held  in  custody  during  the  time  specified 

in  the  judgment,  unless  the  fine  is  sooner  paid. 

Judgment— A  judgment  that  defendant  be  fined  three  hundred 
dollars,  and  that  in  default  of  payment  he  be  Imprisoned  In  the  county 
jail  not  exceeding  three  hundred  days,  is  a  substantial  compliance 
with  section  1205  of  this  Code— 54  Cal.  205. 

1457.  Upon  payment  of  the  fine,  the  officer  must  dis- 
charge the  defendant,  if  he  is  not  detained  for  any  other 
legal  cause,  and  apply  the  money  to  the  payment  of  the 
expenses  of  the  prosecution,  and  pay  over  the  residue,  if 
any,  within  ten  days,  to  the  county  or  city  treasurer,  ac- 
cording as  the  offense  is  prosecuted  in  a  justice's  or  police 
court.  If  a  fine  is  imposed,  and  paid  before  commit- 
ment, it  must  be  applied  as  prescribed  in  this  section. 

This  section  and  section  1570,  i>o<^  are  to  be  construed  together— 45 
Cal.  245. 

1458.  The  defendant,  at  any  time  after  his  arrest,  and 
before  conviction,  may  be  admitted  to  bail.  The  provis- 
ions of  this  Code  relative  to  bail  are  applicable  to  bail  in 
Justices,  or  Police  Courts. 

See  ante,  SS  822-29, 1268-1317. 

1459.  The  justice  or  judge  of  either  of  the  courts 
mentioned  in  this  chapter  may  issue  subpcenas  for  wit- 
nesses, as  provided  in  section  thirteen  hundred  and 
twenty-six,  and  punish  disobedience  thereof,  as  provided 
in  section  one  thousand  three  hundred  and  thirty-one. 

1460.  The  provisions  of  section  one  thousand  four 
hundred  and  one,  in  respect  to  entitling  affidavits,  are 
applicable  to  proceedings  in  the  courts  mentioned  in  this 
chapter. 

1461.  The  term  "  Police  Courts,''  as  used  in  this  and 
the  succeeding  chapter,  includes  Police  Judges'  Courts, 
Police  Courts,  and  all  courts  held  by  mayors  or  recorders 
in  incorporated  cities  or  towns. 
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CHAPTER  n. 

APPEALS  TO  SUPERIOR  COURTS. 

§  1466.  Appeals,  When  allowed. 

S  1467.  Appeals,howtaken,  heard,  and  determlnod. 

§  1468.  Statement  on  appeal. 

§  1469.  If  new  trial  granted,  in  what  coart  had. 

§  1470.  Proceedings,  if  appeal  is  dismissed  or  judgment  affirmed. 

1466.  Either  party  may  appeal  to  the  Superior  Court 

of  the  county  from  a  judgment  of  a  Justice's  or  Police 

Court,  in  like  cases  and  for  like  cause  as  appeals  may  be 

taken  to  the  Supreme  Court.    [In  effect  April  12th,  1880.] 
See  26  Cal.  635. 

1467.  The  appeal  is  taken,  heard,  and  determined  as 
provided  in  title  nine,  part  two,  of  this  Code. 

See  ante,  §§  1235-65. 

1468.  The  appeal  to  the  Superior  Court  from  the  judg- 
ment  of  a  Justice's  or  Police  Court  is  heard  upon  a  state- 
ment of  the  case  settled  by  the  justice  or  police  judge, 
embodying  such  rulings  of  the  court  as  are  excepted  to, 
which  statement  must  be  filed  with  and  settled  by  the 
court  within  ten  days  after  filing  notice  of  appeal.  [In 
effect  April  12th,  1880.] 

See  26  Gal.  635. 

1469.  If  a  new  trial  is  granted  upon  appeal,  it  must 
be  had  in  the  Superior  Court.    [In  effect  April  12th,  1880.] 

See  26  Cal.  635. 

1470.  If  the  appeal  is  dismissed  or  the  judgment 
affirmed,  a  copy  of  the  order  of  dismissal  or  judgment  of 
affirmance  must  be  remitted  to  the  court  below,  which 

may  proceed  to  enforce  its  sentence. 

Jorisdiction.— The  Superior  Court  has  jurisdiction  on  habeas  corpus 
to  issue  any  and  all  process  necessary  to  the  execution  of  its  judgment, 
as  over  a  person  arrested  on  a  bench-warrant  after  affltmance  of 
judgment— 54  CaL  345;  see  Const.  Cal.  art.  6,  §  5. 
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TITLE  XTL 

Of  Special  Proceedings  of  a  Criminal  Nature. 

Chap.    I.    Op  the  Writ  of  Habeas  Corpus,  §§  1473-1606. 
II.    Op  Coroners*  Inquests  and  Duties  of  Cor- 
oners, §§  1610-19. 
III.    Of  Search-warrants,  §§  1623-42. 
rv.    Proceedings  against  Fugitives  from  Jus- 
tice, §§  1647-68. 
y.    Miscellaneous  Provisions  respecting  Spe- 
cial Proceedings  of  a  Criminal  Nature, 
§§  1662-4. 
Pbn.  Code.— 49. 
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CHAPTER  I. 

OF  THE  WRIT  OF  HABBAS  GQBPUB. 

S  1473.  Who  may  prosecute  writ. 

§  1474.  Application  for,  how  made. 

§  1475.  By  whom  issued,  and  before  whom  returnable. 

§  1476.  Writ  must  be  granted  without  delay. 

§  1477.  Writ,  what  to  contain. 

S  1478.  How  served. 

S  1479.  Proceedings  upon  disobedience  to  the  writ. 

§  1480.  Return,  what  to  contain. 

§  1481.  Body  must  be  produced,  when. 

§  14S2.  Hearing  without  production  of  tiie  body. 

§  1483.  Hearing  on  return. 

§  1484.  Proceedings  on  the  hearing. 

§  148.').  When  court  may  discharge  the  party. 

§  1486.  When  to  remand  party. 

§  1487.  Grounds  of  discharge  in  certain  cases. 

§  1488.  Not  to  be  discharged  for  defect  of  form  in  warrant 

S  1489.  Proceedings  on  defective  warrant. 

S  1490.  Writ  for  purposes  of  bail. 

S  1491.  Judge  may  take  bail. 

§  1492.  Judge,  when  to  remand. 

§  1493.  Person  in  illegal,  may  be  conmiitted  to  legal,  custody. 

§  1494.  Dispositiou  of  party,  pending  proceedings  on  return. 

§  1495.  Defect  of  form  in  the  writ  immaterial,  when. 

§  1496.  Imprisonment  after  discharge,  when  permitted. 

§  1497.  Warrant  may  issue  instead  of  writ,  in  certain  cases. 

§  1498.  Warrant  may  include  person  charged  with  lll^;aldetea.tioii. 

%  1499.  Warrant,  how  executed. 

§  1500.  Betum  and  hearing  on. 

§  1501.  Party  may  be  discharged  or  remanded. 

§  1502.  Writ  and  process  may  issue  at  any  time. 

§  1503.  By  whom  issued  and  when  returnable. 

§  1504.  Where  returnable. 

§  1505.  Damages  for  failure  to  Issue  or  obey  the  writ. 

1473.  Every  person  unlawfully  imprisoned  or  re- 
strained of  his  liberty,  under  any  pretense  whatever,  may 
prosecute  a  writ  of  habeas  corpus,  to  inquire  into  the  cause 
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of  such  imprisonment  or  restraint.    [Approved  March 

30th,  in  effect  July  1st,  1874.] 

Who  may  prosecnte.— A  prisoner  is  entitled  to  a  writ  of  babeas 
corpus  as  a  matter  of  right,  except  when  he  is  committed  or  detained 
under  a  final  judgment— 16  Barb.  362.  It  may  be  employed  to  effect 
the  release  of  a  person  to  whom  a  pardon  has  been  addressed— 8 
Blatchf.  89;  2  Abb.  U.  S.  382;  8  How.  Pr.  478;  2  Parker  Cr.  R.  650.  A 
writ  of  habeas  corpus  ad  testificandum  may  be  allowed  to  bring  up  a 

Erisoner  charged.  In  execution  upon  a  ca.  sa.,  to  testify  in  relation  to 
is  own  application  for  a  discharge  as  an  insolvent— 5  Gowen,  176.  It 
is  not  the  proper  remedy  for  a  person  Imprisoned  ou  a  ca.  sa.  irregu- 
larly issued;  the  remedy  is  by  motion  and  affidavit— 4  Johns.  317.  See 
Code  of  Civ.  Proc  §§  33, 34. 

Fersons  out  on  bail  are  not  entitled  to  this  writ  directed  to  their 
bail— McCahon,  152.  Whether  the  court  may,  by  a  writ  of  habeas 
corpus  to  the  executive  officer  of  another  court,  take  a  prisoner  from 
the  custody  of  the  laXter—queryt—l  Gush.  285.  It  cannot  be  used  as  a 
virrlt  of  quo  warranto  to  decide  a  question  of  usurpation  of  office— 3 
Barb.  1^.  The  governor  of  a  State  is  not  vested  with  the  power  of 
its  suspension  mider  a  Constitution  giving  him  power  to  suppress  in- 
siirrection— 64  N.  G.  8U2.  The  prerogative  of  suspending  the  writ 
belongs  exclusively  to  Congress— I  Abb.  U.  S.  212;  21  Ind.  370;  Taney, 
246;  16  Wis.  359;  and  the  executive  discretion  may  be  Inquired  into  In 
every  case  where  the  liberty  of  the  subject  is  involved— o  Gal.  238;  see 
Fed.  Const,  art.  1,  §  9,  subd.  2;  Const.  Gal.  art.  1,  S  5. 

Writ,  when  it  lies.— The  writ  of  habeas  corpus  may  be  appealed  to 
for  the  purpose  of  settling  the  question  of  bail,  where  there  is  probable 
causeagainsttheparty— 52  Ala.  311;  54  Gal.  75;  2Ashm.  227;  id.  247;  3 
Brev.89;  ISFla,  633;  Dudley, 296;  3  Ind.  293;  11  Leigh,  665;  17  Mass.' 
116 ;  id.  175 :  8 Mo. 483 ;  56 Miss. 39 ;  30 id. 681 ;  2  Pittsb.Kep.  362 ;  5 Band. 
646;  see  43  Miss.  1.  It  lies  for  redress  under  a  void  sentence— 8  Blatchf. 
89:  18  WalL  163;  49  Mo.  291:  9  Nev.  43;  60  N.  Y.  559;  3  Mich.  207;  30  id. 
502;  41  Tex.  488;  but  not  where  the  error  lies  simply  in  the  mode  of 
expressing  the  sentence— 26  Int.  Bev.  Bee.  11.  So,  the  averments  of  a 
sentence  of  conviction  cannot  be  disputed  on  a  writ  of  habeas  corpus, 
except  for  fraud,  non-Identity,  or  want  of  jurisdiction— 13  Gal.  455;  49 
Id.  160. 

A  regular  demand  tmder  the  act  of  Congress,  and  warrant  of  the 
governor  to  surrender  a  fugitive,  cannot  be  inquired  into  on  habeas 
corpus— 4  Bar.  (Del.)  572.  The  question  whether  the  jury  was  prop- 
erly or  leg^y  discharged  because  of  inability  to  agree  cannot  be 
tried  on  habeas  corpus— 41  Gal.  219.  The  writ  cannot  be  used  by  a 
State  court  for  thejpurpose  of  revising  arrests  under  Federal  process 
—21  How.  506;  13  Wall.^;  1  Abb.  uTs.  140;  37  Ala.  474;  0  Johns.  239; 
11  Mich.  298;  5  Nev.  154;  27  N.  J.  L.  409;  25  Wis.  390;  11  Blatchf.  79. 

1474.  Application  for  the  writ  is  made  by  petition, 
signed  either  by  the  party  for  whose  relief  it  is  intended, 
or  by  some  person  in  his  behalf,  and  must  specify — 

1.  That  the  person  in  whose  behalf  the  writ  Is  applied 
for  is  imprisoned  or  restrained  of  his  liberty,  the  ofiSccr 
or  person  by  whom  he  is  so  confined  or  restrained,  and 
the  place  where,  naming  all  the  parties,  if  they  are 
known,  or  describing  them,  if  they  are  not  known. 
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2.  If  the  imprisonment  is  alleged  to  be  illegal,  the  peti- 
tion must  also  state  in  what  the  alleged  illegality  con- 
sists. 

3.  The  petition  must  be  verified  by  the  oath  or  affirm- 
ation of  the  party  making  the  application. 

Application,  how  made.— The  writ  will  not  be  g^ranted  unless  suffl- 
cient  cause  be  shown— 7  Cush.  285:  or  If  nugatory— 7  Wheat.  88:  1  Serg. 
ft  B.  353;  20  Ala.  89;  11  Bush,  628;  26  Pa.  St.  9;  10  Nev.  212;  15  Wis.  17»: 
see  18  Wall.  163.  An  al&davit  that  affiant  is  unlawfully  detained  will 
be  sufficient  to  entitle  him  to  a  writ  of  habeas  corpus  without  other 
aUe^tion— 1  Smedes  &  M.  149.  The  petition  should  state  facts  on 
which  the  charge  of  illegal  restraint  rests— 8  Kan.  99:  10  Nev.  212;  12 
id.  87;  see  1  Smedes  &  M.  149;  1  Granch  G.  G.  IM;  6  Ark.  28;  26  IlL  932; 
52  id.  311 ;  verified  by  affidavit  or  attested  by  witnesses— 13  Abb.  Pr.  8; 
44  Ala.  17;  Dudley,  46;  4  Granch  G.  G.  75.  The  application  may  be 
made  by  any  relative  or  appropriate  friend— 3  Ben.  442;  3  Hill,  399;  24 
Pick.  227;  10  id.  274;  107  Mass.  154:  42  Iowa,  598;  but  not  a  mere 
stranger— 2  McAr.  683;  1  Gush.  385.  Where  it  appeared  that  the  peti- 
tioner was  in  custody  under  a  commitment  after  a  conviction  for 
felony,  the  writ  was  refused— 40  Tex.  451.  Where  the  petition  shows 
that  the  petitioner.  If  brought  before  the  court,  could  not  be  dis- 
charged, the  writ  will  not  be  granted— 7  Gush.  285. 

The  doctrine  of  res  adjndicata  does  not  apply  to  proceedings  on 
habeas  corpus— 28  Gal.  247;  2  id.  424.  The  decision  of  one  court  or 
Judge  refusing  to  discharge  on  habeas  corpus  is  not  a  bar  to  another 
application  before  another  court  or  Judge— 28  Gal.  247. 

By  whom  issued.- The  judiciary  have  jurisdiction  to  Investigate 
cases  where  a  party  is  arrested  as  a  fugitive  from  Justice  from  other 
States— 5  Gal.  2S8;  see  post,  §  1548.  State  courts  and  Judges  have  no  au- 
thority to  release  a  prisoner  on  habeas  corpus,  when  he  is  in  the  cus- 
tody of  the  authorities  of  the  United  States,  pursuant  to  a  judgment 
by  a  Federal  tribunal  having  jurisdiction— 49  Gal.  162;  21  How.  5^3.  A 
State  court  will  not  Intervene  in  extradition  cases  when  the  demandant 
is  a  foreign  sovereign— 59  N.  Y.  110;  50  N.  Y.  321;  45  How.  Pr.  296;  id. 
301;  10  Serg.  &  B.  iS. 

To  deprive  State  courts  ofjurisdlctlon  on  habeas  corpus  within 
State  territory  ceded  to  the  United  States,  such  jurisdiction  must 
have  been  expressly  surrendered  by  the  State— 7  Gowen.  471.   Where  a 

Serson  Is  unlawfully  held  under  a  Judgment  of  a  Federal  court,  Uie 
tate  court  will  examine  the  record,  and  upon  ascertaining  the  fact 
will  discharge  him— 18  Wall.  163;  but  a  State  court  wiU  not  grant  awr^t 
of  habeas  corpus  to  a  person  committed  under  au  act  of  Congress— 
Gharlt.  142. 

When  the  inquiry  involves  a  question  of  conflict  between  State  and 
Federal  process,  counsel  have  no  right  to  appear  in  defense  of  the 
State  process,  without  being  duly  authorized  to  do  so— 2  Wall,  Jr.  521. 
The  writ  should  not  issue  to  run  out  of  the  county,  unless  for  good 
cause  shown— 11  Gal.  222.  The  allowance  of  the  writ  in  term-time  is 
not  obligatory,  but  rests  in  the  sound  legal  discretion  of  the  court,  but 
its  allowance  may  be  obligatory  upon  the  Judges  in  their  individual 
capacity— 11  Gal.  222;  and  If  local  judges  refuse  to  act,  resort  may  be 
had  to  officers  out  of  the  county— id.  The  statement  in  the  indict- 
ment of  some  offense  known  to  the  law.  is  essential  to  the  jurisdiction 
of  the  court,  and  is,  tnerefore,  a  fact  to  be  inquired  into— 22  Cal.  178. 
Where  a  court  of  competent  jurisdiction  refuses  to  discharge  on  habeas 
cornus,  a  court  of  concurrent  Jurisdiction  may  decline  to  issue  the  writ 
in  the  same  case,  unless  there  be  an  allegation  of  new  facts-^}  Blmu 
304;  see43Tez.579. 
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1475.  The  writ  of  habeas  corpus  may  be  granted— 

1.  By  the  Supreme  Court,  or  any  justice  thereof,  upon 
petition  by  or  on  behalf  of  any  person  restrained  of  his 
liberty  in  this  State.  When  so  issued  it  may  be  made 
returnable  before  the  court,  or  any  justice  thereof,  or 
before  any  Superior  Court,  or  any  judge  thereof. 

2.  By  the  Superior  Courts,  or  a  judge  thereof,  upon  peti- 
tion by  or  on  behalf  of  any  person  restrained  of  his  liberty, 
in  their  respective  counties.  [In  effect  February  18th, 
1880.] 

1476.  Any  court  or  judge  authorized  to  grant  the 
writ,  to  whom  a  petition  therefor  is  presented,  must,  if  it 
appear  that  the  writ  ought  to  issue,  grant  the  same  with- 
out delay. 

1477.  The  writ  must  be  directed  to  the  person  having 
custody  of  or  restraining  the  person  on  whose  behalf 
the  application  is  made,  and  must  command  him  to  have 
the  body  of  such  person  before  the  court  or  judge  before 
whom  the  writ  is  returnable,  at  a  time  and  place  therein 
specified. 

1478.  If  the  writ  is  directed  to  the  sheriff  or  other 
ministerial  officer  of  the  court  out  of  which  it  issues,  it 
must  be  delivered  by  the  clerk  to  such  officer  without 
delay,  as  other  writs  are  delivered  for  service.  If  it  is 
directed  to  any  other  person,  it  must  be  delivered  to  the 
sheriff,  and  be  by  him  snrved  upon  such  person  by  deliv- 
ering the  same  to  him  without  delay.  If  the  person  to 
whom  the  writ  is  directed  cannot  be  found,  or  refuses 
admittance  to  the  officer  or  person  serving  or  delivering 
such  writ,  it  may  be  served  or  delivered  by  leaving  it 
at  the  residence  of  the  person  to  whom  it  is  directed,  or 
by  affixing  it  to  some  conspicuous  place  on  the  outside 
either  of  his  dwelling-house  or  of  the  place  where  the 
party  is  confined  or  under  restraint. 

Sow  served.— The  writ  must  be  directed  to  the  person  having  cus- 
tody—7  Ind.  611',  3  Wis.  1;  38  How.  Pr.  402;  on  whom  it  Is  to  be  served 
j>ersonally— 2  South.  545;  unless  service  is  waived  by  acceptance,  ex- 
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press  or  Implied— 60  HI.  390 ;  and  due  notice  to  be  ffiven  to  the  prose- 
cuting officer  havlnffJurisdlctioQ  of  the  offense— 3  McLean,  121 ;  3  Znd. 
293;  14  Wend.  48.  Where  the  writ  was  issued  in  open  court,  and  read 
to  the  relator,  who  was  present  with  and  had  the  custody  of  the  pris- 
ener,  his  failure  to  ask  for  the  writ  for  the  purpose  of  making  his  re- 
tnm^was  an  acceptance  of  service  and  waiver  of  its  delivery  to  him— 
—60  ni.  390.  Where  a  person  in  prison  under  sentence  is  needed  for 
trial  on  another  charge,  the  writ  should  be  issued,  directed  to  the 
keeper  of  the  prison,  stating  the  object  for  which  he  Is  wanted,  and 
commanding  the  keeper  to  produce  nim  in  court— 38  Conn.  126. 

1479.  If  the  person  to  whom  the  writ  is  directed  re- 
fuses, after  service,  to  obey  the  same,  the  court  or  judge, 
upon  affidavit,  must  issue  an  attachment  against  such 
person,  directed  to  the  sheriff  or  coroner,  commanding 
him  forthwith  to  apprehend  such  person,  and  bring  him 
immediately  before  such  court  or  judge;  and  upon  being 
so  brought,  he  must  be  committed  to  the  jail  of  the  county 
until  he  makes  due  return  to  such  writ,  or  is  otherwise 

legally  discharged. 

Disobedience  of  writ.— Where  there  is  a  delay  In  obedience  to  the 
writ,  an  attachment  will  be  granted  to  enforce  obedience  onproof  of 
service  of  the  writ— 2  Cliff.  8»;  60  111.  390;  18  Johns.  152;  64  N.  0:802;  id. 
816;  59  Pa.  St.  425;  2  South,  545. 

1480.  The  x>erson  upon  whom  the  writ  is  served  must 
state  in  his  return,  plainly  and  unequivocally. 

1.  Whether  he  has  or  has  not  the  party  in  his  custody, 
or  under  his  power  or  restraint. 

2.  If  he  has  the  party  in  his  custody  or  power,  or  under 
his  restraint,  he  must  state  the  authority  and  cause  of 
such  imprisonment  or  restraint. 

3.  If  the  party  is  detained  by  virtue  of  any  writ,  war- 
rant, or  other  written  authority,  a  copy  thereof  must  be 
annexed  to  the  return,  and  the  original  produced  and  ex- 
hibited to  the  court  or  judge  on  the  hearing  of  such  rp- 
turn. 

4.  If. the  person  upon  whom  the  writ  is  served  had  the 
party  in  his  power  or  custody,  or  under  his  restraint,  at 
any  time  prior  or  subsequent  to  the  date  of  the  writ  of 
habeas  corpus,  but  has  transferred  such  custody  or  re- 
straint to  another,  the  return  must  state  particularly  to 
whom,  at  what  time  and  place,  for  what  cause,  and  by 
what  authority,  such  transfer  took  place. 
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5.  The  return  must  be  signed  by  the  person  making  the 
same,  and,  except  wlien  such  person  is  a  sworn  public 
officer,  and  makes  such  return  in  his  official  capacity,  it 
must  be  verified  by  his  oath. 

Return  of  writ.--The  sickness  of  the  party  must  be  specially  re- 
turned and  verified  by  the  affidavit  of  a  medical  atten<]ant  or  nurse— 2 
Tyler,  269.  A  copy  of  the  commitment,  if  not  filed  with  the  petition, 
must  be  produced— 2  Mass.  549.  The  cause  of  detention  must  be  re- 
turned—12  Wis.  62;  and  facts  Justifying  It  must  be  set  forth— 4  Johns. 
317;  2  Maule  &  S.  22i>.  The  material  facts  of  the  retm*n  which  are  not 
denied  by  the  prisoner  must  be  taken  as  true— 1  Park.  Cr.  R.  129. 

A  rule  to  appear  upon  a  habeas  corpus  cannot  be  taken  before  the 
return  day,  though  the  writ  be  actually  returned  before  that  time— 6 
Cowen,  391.  If  the  warden  of  the  prison  has  not  a  certified  copy  of  the 
judgment,  the  court  or  judge  will  give  a  reasonable  time  to  procure 
one,  and,  if  obtained,  will  quash  the  writ— 28  Cal.  247. 

1481.  The  person  to  whom  the  writ  is  directed,  if  it  is 
served,  must  bring  the  body  of  the  party  in  his  custody  or 
under  liis  restraint,  according  to  the  command  of  the  writ, 
except  in  the  cases  specified  in  the  next  section. 

1482.  When,  from  sickness  or  infirmity  of  the  person 
directed  to  be  produced,  he  cannot,  without  danger,  be 
brought  before  the  court  or  judge,  the  person  in  whose 
custody  or  power  lie  is  may  state  tliat  fact  in  his  return  to 
the  writ,  verifying  the  same  by  affidavit.  If  the  court  or 
judge  is  satisfied  of  the  truth  of  sucli  return,  and  the 
return  to  the  writ  is  otherwise  sufficient,  the  court  or 
judge  may  proceed  to  decide  on  such  return  and  to  dispose 
of  the  matter  as  if  such  party  had  been  produced  on  the 
writ,  or  tlie  hearing  thereof  may  be  adjourned  until  such 
party  can  be  produced. 

Non-production  of  body.— The  excuse  for  non-production  of  the 
body  must  be  direct  and  not  evasive;  as,  that  the  party  has  not  the 

Serson  in  his  possession,  custody,  or  power— 5  Grauch  C.  G.  622;  10 
ohns.  323;  and  when  it  U  explicit  and  is  not  impugned,  the  writ  should 
be  quashed— 1  Brewst.  541;  3  id.  6(}5;  see  McGahon,  152. 

1483.  The  court  or  judge  before  whom  the  writ  is 
returned  must,  immediately  after  tlie  return,  proceed  to 
hear  and  examine  the  return,  and  sucli  other  matters  as 
may  be  properly  submitted  to  their  hearing  and  consider- 
ation. 

Bearing  on  retnm.— Where  a  court  of  record  has  jurisdiction,  its 
action  cannot  be  reviewed  on  habeas  corpus,  no  matter  how  gross  may 
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be  the  mlstakfts  of  law  or  fact,  except  in  cases  of  fraud— 44  Cal.  32 ;  the 
remedy  Is  by  writ  of  error— 55  Ga.  435;  7  Ohio  St.  81;  1  Whart.  439;  8 
Serg.  dbB.71;  nor  will  the  Judgment  of  a  court-martial  be  reviewed 
on  habeas  corpus— 10  Hun,  63;  il  Serg.  &  B.  93;  2  Sawy.43;  nor  of  a 
military  commission— 1  Wall.  243;  nor  of  a  naval  court-martial— i 
Sawy.  396;  nor  summary  convictions  by  justices  of  the  peace— 1  City 
H.  Bee.  153;  nor  committals  for  contempt  by  a  court  having  authority 
— 13  Abb.Pr.  459;  5UiU,  164;  12  Nev.  158;  26  Pa.  St.  9;  39  id.  9:  unless 
the  court  transcends  the  statutory  limits  of  its  authority— 15  Abb.Pr. 
N.  S.  38;  24  La.  An.  119;  S4  Tex.  668. 

The  writ  of  habeas  coipns  is  not  given  for  the  purpose  of  review- 
ing judgments  or  orders— 51  Cal.  376;  35  id.  100;  so,  whether  an  order 
holding  an  accused  person  to  answer  a  criminal  charge  is  erroneous  or 
was  erroneously  entered,  is  not  reviewable  on  habeas  corpus— 51  CaL 
376.  The  inquiry  cannot  go  behind  the  sentence  of  a  court  of  compe- 
tent Jurisdiction— 3  McLean,  89;  2  Gratt.  588;  3  Parker  Cr.  B.  562.  It  is 
not  the  province  of  the  writ  to  review  errors  or  the  sufficiency  of 
errors  beiore  it,  but  only  to  ascertain  whether  there  was  Jurisdictiou 
to  pronounce  the  sentence  of  commitment,  and  whether  the  commit- 
ment was  in  due  form— 31  Cal.  619:  35  id.  lUl ;  1  Barb.  340;  4  Mo.  614;  4 
Parker  Cr.  B.  9;  5  Hill,  167;  7  Abb.Pr.  96.  If  the  court  whose  Judg- 
ment is  assailed  be  one  of  competent  jurisdiction,  the  only  inquiry 
will  be  whether  the  judgment,  as  rendered,  is,  on  its  face,  certain  and 
definite  in  term»— 43  Cal.  457 ;  and  this  rule  applies  to  judgments  of  a 
police  court— 43  Cal.  457 ;  47  id.  128. 

The  averments  of  a  sentence  of  conviction  cannot  be  disputed  on 
a  writ  of  habeas  corpus  unless  impeachable  for  fraud,  non-identity,  or 
want  of  jurisdiction— 43  Gal.  455:  49  id.  160;  93  U.  S.  18;  2  Sawy.  369;  12 
AUen,  191;  2  Gratt.  588;  45  Ala.  15;  51  id.  34;  1  HLU,  377;  2  Pick.  172;  10 
id.  434;  4  Parker  Cr.  B.  9;  9  Serg.  &  B.  71;  35  Ohio  St.  426;  74  N.  C.  607; 
44  Mo.  181;  40  Tex.  451. 

A  State  court  may  determine  whether  the  Federal  arrest  is  legal— 
42  Barb.  479:  Bright.  N.  P.  4;  id.  269;  7  Cush.  285;  3  Grant  Cas.  437;  id. 
447;  12  N.  H.  194;  24  Pick.  227;  7  Pa.  St.  336;  6  Ohio  St.  55;  9  id.  78;  44 
Barb.  106;  45  id.  143;  24  How.  Pr.  247;  25  id.  149;  contra,  40  Barb.  62;  4S 
id.  259;  45  How.  Pr.  294;  but  see  107  Mass.  172;  16  Iowa,  600;  28 id.  89:  20 
Ind.  505 ;  11  Blatchf .  79.  That  it  is  the  duty  of  the  Federal  marshal  Ip 
resist  such  process— 21  How.  506;  13  Wall.  397;  5  McLean,  92;  6  id.  355; 
yet  the  writ  may  issue  from  a  Federal  court  to  relieve  a  person  under 
arrest  by  State  court  process,  when  in  alleged  violation  of  the  Consti- 
tution of  the  United  States— 1  Abb.  U.  S.  140;  2  id.  265;  2  Wall.  Jr. 
521;  2  Woods.  428;  5  Am.  Law  Beg.  659;  see  3  Dill.  116;  1  Hughes, 
571;  but  it  is  otherwise  where  the  matter  relates  solely  to  State  furis- 
diction— 3  How.  103;  5  McLean,  174;  1  Gall.  1. 

Where  a  court  of  record  has  jurisdiction,  its  action  cannot  be  col- 
laterally impeached,  except  for  fraud— 44  Cal.  32;  1  Hill,  154;  65  Me. 
129;  36  Miss.  627;  27  Mich.  1 ;  30  id.  266;  9  Nev.  71 ;  6  Id.  309;  26  Pa.  St. 
279;  3  Tex.  Ct.  App.  345;  6  Vt.  509;  2  Parker  Cr.  B.  650;  1  Watts,  66;  34 
Wis.  177;  41  id.  51 1.  The  question,  whether  an  order  holding  an  ac- 
cused person  to  answer  on  a  criminal  charge  Is  erroneous  or  was  irreg- 
ularly entered,  cannot  be  considered  on  an  application  for  the  dis- 
charge of  the  accused  on  habeas  corpus— 51  Cal.  375.  The  court  will 
not  inquire  into  the  regularity  of  the  proceedings  before  the  judge 
who  issued  the  warrant,  but  only  as  to  his  colorable  authority— 1 
Barb.  340. 

Where  it  appeared  that  the  prisoner  was  detained  under  a  warrant 
issued  upon  a  complaint  on  oath,  it  is  proper  for  the  court  to  go  be- 
hind the  warrant  and  inquire  into  the  legality  of  the  imprisonment— 
1  Parker  Cr.  B.  224;  id.  429.  Where  it  appears  that  the  prisoner  is 
detained  on  a  commitment  for  examination  as  an  alleged  fugitive 
from  justice,  the  fact  that  his  examination  is  not  finished  Is  no  ground 
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for  omitting  to  ingtiire  into  the  legality  of  his  detention— 1  Sand.  701. 
The  only  inquiry  is,  whether  the  warrant  on  which  he  is  arrested  re- 
cites that  he  has  been  demanded  by  the  executive  of  the  State  from 
which  he  is  charged  to  have  fled,  and  that  a  copy  of  the  indictment, 
or  an  affidavit  charging  him  with  having  committed  crime,  certified  as 
authentic,  has  been  presented— 9  Wend.  212. 

Where  the  retom  states  that  the  prisoner  is  detained  by  virtue  of 
process,  the  validity  and  existence  or  the  process  are  the  only  facts 
which  can  be  Investigated.  The  sufficiency  of  the  evidence  on  which 
it  issued  cannot  be  inquired  into— 4  Barb.  31.  Formerly  the  Supreme 
Court  could  exercise  its  appellate  jurisdiction  by  means  of  the  writ— 
1  Cal.  143;  in  cases  of  contempt  as  well  as  others— 7  id.  181 :  but  under 
the  Constitution  as  amended,  the  jurLidiction  is  original— 25  id.  '^a. 
On  hearing  of  the  writ,  the  constitutionality  of  the  law  authorizing 
the  arrest  will  not  be  considered— 47  Mo.  164. 

1484.  The  party  brought  before  the  court  or  judge,  on 
the  return  of  the  writ,  may  deny  or  controvert  any  of  the 
material  facts  or  matters  set  forth  in  the  return,  or  except 
to  the  sufficiency  thereof,  or  allege  any  fact  to  show  either 
that  bis  imprisonment  or  detention  is  unlawful,  or  that  be 
is  entitled  to  bis  discbarge.  The  court  or  jadge  must 
thereupon  proceed  in  a  summary  way  to  hear  such  proof 
as  may  be  produced  against  such  imprisonment  or  deten- 
tion, or  in  favor  of  the  same,  and  to  dispose  of  such  party 
as  the  justice  of  the  case  may  require,  and  have  full 
power  and  authority  to  require  and  compel  the  attendance 
of  witnesses,  by  process  of  subpoena  and  attachment,  and 
to  do  and  perform  all  other  acts  and  things  necessary  to 
a  full  and  fair  bearing  and  determination  of  the  case. 

1485.  If  no  legal  cause  is  sbown  for  such  imprison- 
ment or  restraint,  or  for  the  continuation  thereof,  such 
court  or  judge  must  discbarge  such  party  from  the  cus- 
tody or  restraint  under  which  be  is  held. 

Disoharge  of  party.— If  the  arrest  be  on  void  process,  the  relator 
should  be  discharged— 3  Binn.  38;  1  Dudley.  295;  2  Va.  Cas.  5M;  as 
where  the  warrants  had  no  seal— 2  Cranch,  612;  86  Me.  366;  2  B.  1. 436; 
3  Yerg.  392.  Where  a  prisoner  shows  that  he  is  held  under  a  judgment 
of  a  Federal  court,  made  without  authority  of  law,  the  Supreme  Court 
of  the  United  States  will,  on  habeas  corpus,  look  into  the  record  to 
ascertain  that  fact,  and  If  found  to  be  so,  will  discharae  the  prisoner- 
Id  WaU.  163;  43  Cal.  455;  46  id.  112;  9  Nev.  43;  49  Mo.  291. 

Where  a  prisoner  is  brought  before  a  judge,  he  may  inquire  into 
the  jurisdiction  of  the  tribunal  by  which  he  was  committed,  and  if  he 
can  show  it  had  no  jurisdiction,  he  Is  entitled  to  his  discharge— 61 
Barb.  61». 

Where  it  appears  from  the  return  of  the  writ  that  the  prisoner  is 
in  custody  under  process  of  any  State  court,  judge,  or  officer  thereof, 
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he  sball  be  dlscbai^ed,  If  it  appears  that  the  court,  jadge,  or  officer 
exceeded  its  Jurisdiction,  or  that  the  warrant  was  issued  m  a  case  not 
allowed  by  law— 35  Cal.  108.  He  may  proceed  to  inquire  whether  the 
indictment  charges  any  offense  known  to  the-  law,  and  upon  deter- 
mining that  it  does  not,  may  discharge  the  prisoner— 22  Cal.  178. 

A  party  committed  for  contempt  may  be  discharged  where  it  ap- 

fears  that  the  suit  in  which.the  contempt  occurred  has  abated— 7  Cal. 
15.  When  the  process  is  from  a  sister  State,  and  is  regular,  a  dis- 
charge will  not  be  granted,  supposing  the  Identity  of  the  party  and 
the  genuineness  of  the  recoixl  be  established— 2  Cal.  59;  5  id.  237;  3 
McLean,  121;  3  Hughes.  26»;  56  N.  T.  182;  51  How.  Pr.  422;  43  Tex.  197: 
122  Mass.  324;  9  Wend.  212;  32  N.  J.  L.  141;  4  Har.  (Del.)  572. 

Where  females  are  brought  before  a  court  on  a  return  to  the  writ, 
and  the  person  in  whose  custody  they  are  neither  shows  nor  claims 
any  right  to  detain  them,  they  will  be  discharged— 1  Cal.  157. 

Where  there  are  two  grounds  of  detention,  one  good  and  the  other 
bad,  the  court  may  discharge  the  prisoner  as  to  the  void  cause,  and 
remand  him  as  to  the  other— 14  Wend.  472.   If  after  dlschai^e  by  one 

iudgo  the  relator  be  rearrested,  ho  should  be  discharged  by  another 
udge  of  co-ordinate  powers— 2  Brewst.  545;  1  Parker  Cr.  R.  129:  5 
)hm.  304;  43  Tex.  579. 

A  person  committed  upon  an  indictment  for  murder  cannot  be  dis- 
charged upon  habeas  corpus  by  proving  his  innocence,  but  most  abide 
the  event  of  a  trial-1  Hill,  377;  5  Parker  Cr.  R.  77. 

After  judgment  reversed  in  the  Supreme  Court,  the  refusal  of  the 
County  Court  to  order  the  prLsoner  brought  back  for  a  new  trial  is  no 
groutid  for  a  discharge  on  habeas  corpus— 46  Cal.  1 13.  An  order  of  an 
offtcer  discharging  a  prisoner  from  custody  is  good  until  reversed,  if 
he  havo  no  junsdiction,  otherwise  the  order  may  be  treated  as  void— 
7  Hill,  301. 

The  refusal  of  the  lower  court,  after  the  prisoner  has  been  sen- 
tenced and  sent  to  the  State  prison,  to  order  him  brought  back  to  the 
county  for  new  trial  on  reversal  of  the  judgment  on  appeal,  is  no 
ground  for  his  discharge  from  custody  on  habeas  corpus— 46  Cal.  113. 
The  discharge  of  the  prisoner  is  a  protection  to  the  sheriff  who  had 
him  in  custody,  although  the  discharge  was  erroneously  granted— 3 
Barb.  37.  A  dischaixe  is  no  bar  to  subsequent  proceedings  for  the 
same  offense— 56  N.  Y.  182:  1  La.  An.  413;  43  til.  508;  3  Thomp.  d;  0. 180; 
1  Hun,  27;  contra^  64  Mo.  205.  An  improper  discharge  of  a  Jury  does 
not  operate  as  an  acquittal— 27  Cal.  294. 

1486.  The  court  or  judge,  if  tlie  time  during  which 
such  party  may  be  legally  detained  in  custody  has  not 
expired,  must  remand  such  party,  if  it  appears  tliat  he  is 
detained  in  custody — 

1.  By  virtue  of  process  issued  by  any  court  or  judge  of 
the  United  States^  in  a  case  where  such  court  or  judge  has 
exclusive  jurisdiction;  or, 

2.  By  virtue  of  the  final  judgment  or  decree  of  any 
competent  court  of  criminal  jurisdiction,  or  of  any  process 
issued  upon  such  judgment  or  decree. 

When  to  remand  prisoner.— To  authorize  the  remand  of  a  prisoner 
held  on  an  Irregular  commitment,  the  testimony  must  be  produced  on 
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tbe  retarn  of  the  writ,  or  at  the  hearhig.  A  subsequent  day  is  too  late 
—l  Sand.  701;  3  Zab.  311.  If  it  appears  that  the  commitmeiit  to  the 
State  prison  is  void,  and,  further,  that  there  is  a  valid  judgment  ren- 
dered by  a  competent  court  of  which  a  certified  copy  can  be  obtained, 
the  court  or  judge  will  order  the  prisoner  to  be  retained  until  a  certi> 
fled  copy  can  be  obtained,  and  if  obtained,  remand  him— 31  Cal.  619. 

If  a  probable  cause  of  guilt  is  shown  at  the  hearing  he  must  be  held 
to  trisu,  though  the  offense  proved  is  not  specifically  that  charged— 2 
Bailey,  289 ;  4Har.  (Del.)  575 ;  65  Me.  129: 9  6a.  73 ;  6  Band.  678.  Where  the 
offense  cliarged  is  so  defectively  set  forth  in  the  warrant  of  commit- 
ment that  the  party  cannot  be  held  thereunder,  but  it  appears  he  ought 
not  to  be  discharged,  the  judge  ought  to  hold  the  party  for  examina- 
tion, and  cause  the  complainants  and  witnesses  to  attend  before  him 
for  that  purpose— 19  Cal.  133. 

1487.  If  it  appears  on  the  return  of  the  writ  that  the 
prisoner  is  in  custody  by  virtue  of  process  from  any  court 
of  this  State,  or  judge  or  officer  thereof,  such  prisoner  may 
be  discharged  in  any  of  the  following  cases,  subject  to  the 
restrictions  of  the  last  section — 

1.  When  the  jurisdiction  of  such  court  or  officer  has 
been  exceeded. 

2.  When  the  imprisonment  was  at  first  lawful,  yet  by 
some  act,  omission,  or  event  which  has  taken  place 
afterwards,  the  party  has  become  entitled  to  a  discharge. 

3.  When  the  process  is  defective  in  some  matter  of 
substance  required  by  law,  rendering  such  process  void. 

4.  When  the  process,  though  proper  in  form,  has  been 
issued  in  a  case  not  allowed  by  law. 

6.  When  the  person  having  the  custody  of  the  prisoner 
is  not  the  person  allowed  by  law  to  detain  him. 

6.  Where  the  process  is  not  authorized  by  any  order, 
judgment,  or  decree  of  any  court,  nor  by  any  provision  of 
law. 

7.  Where  a  party  has  been  conmiitted  on  a  criminal 
charge  without  reasonable  or  probable  cause. 

1488.  If  any  person  is  committed  to  prison,  or  is  in 
custody  of  any  officer  on  any  criminal  charge,  by  virtue  of 
any  warrant  of  commitment  of  a  justice  of  the  peace, 
such  person  must  not  be  discharged  on  the  ground  of  any 
mere  defect  of  form  in  the  warrant  of  commitment. 

Ifot  discharged  for  formal  defects.— Where  a  party  is  held  in  cus- 
tody imder  an  order  regular  on  its  face,  he  cannot  be  dischaiged  on 
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babeas  corpus  because  of  error;  the  remedy  is  by  appeal— 44  CaL  35;  33 
id.  100;  44  id.  579;  51  id.  376.  Formal  defects  in  process  cannot  be  cor- 
rected by  habeas  corpus.  The  remedy  is  by  motion  to  set  it  aside,  or 
by  certiorari— 3  Barb.  37.  A  prisoner  committed  on  final  process  will 
not  be  discharged  by  reason  of  defects  in  the  judgment,  unless  it  is  ab- 
solutely Yoid— 1  Cal.  9. 

The  court  will  not  discharge  the  prisoner  for  merely  formal  defects, 
or  variance,  or  misstatements  of  the  offense— 28  Gal.  247;  4  Cranch  C. 
C.  75;  2  id. 612;  4DaU.413;  1  Hill,  154;  4Har.(I>eI.)  575;  13  Johns.  305; 
5  Cowen,  12;  11  Nev.  287.  The  omission  of  the  name  or  the  party  in  a 
commitment  to  appear  before  the  gitind  jury  is  not  such  a  defect  as 
will  entitle  the  party  to  discharge  on  habeas  v;orpus— 42  Cal.  199. 

The  action  of  the  court  on  a  writ  of  habeas  corpus  is  not  reviewable 
on  error— 2  Cal.  424;  10  Gray,  240;  (>  Johns.  429;  4Pen.  &  W.  82;  29  Pa. 
St.  129;  4  Gill.  304;  34  Iowa,  184;  5  Ala.  18;  0  Miss.  690;  1  JLa.  An.  413; 
44  Tex.  467;  10  Cent.  L.  J.  5;  contra,  G  Johns.  337;  unless  irremediable 
injury  may  be  done— 14  Peters,  540;  18  How.  307;  6  McLean,  360;  and 
see  33  Conn.  321;  31  Md.  329:  36  Ala.  306:  2  Tex.  Ct.  App.  666:  28  Hi 
410. 

The  decision  of  an  officer  having  power  to  issue  and  decide  npon  a 
writ  of  habeas  corpus  upon  any  subsequent  application  is  conclusive 
between  the  same  parties  when  the  subject-matter  is  the  same,  and 
there  are  no  new  facts— 1  Parker  Cr.  R.  129;  6  id.  113;  but  a  prior  de- 
cision under  a  previous  writ  is  not  conclusive  where  the  first  decision 
cannot  be  reviewed  by  the  writ  of  error— 6  Id.  276. 

1489.  If  it  appears  to  the  court  or  judge,  by  affidavit 
or  otherwise,  or  upon  the  inspection  of  the  process  or 
"Warrant  of  commitment,  and  such  other  papers  in  the 
proceedings  as  may  be  shown  to  the  court  or  judge,  that 
the  party  is  guilty  of  a  criminal  offense,  or  ought  not  to 
be  discharged,  such  court  or  judge,  although  the  charge  is 
defective  or  unsubstantially  set  forth  in  such  process  or 
warrant  of  commitment,  must  cause  the  complainant  or 
other  necessary  witnesses  to  be  subpoenaed  to  attend  at 
such  time  as  ordered,  to  testify  before  the  court  or  judge; 
and  upon  the  examination  he  may  discharge  such  prisoner, 
let  him  to  bail,  if  the  offense  be  bailable,  or  reconmiit  him 
to  custody,  as  may  be  just  and  legal. 

Examination  of  case.— When  the  case  does  not  rest  on  the  return. 
the  court  may  bo  into  the  merits— 1  Parker  Cr.  R.  187;  id.  224:  see  30 
N.  J.  L.  274.  The  justice  who  issued  tbe  warrant,  and  the  clerk,  of 
his  court,  may  be  witnesses  to  prove  on  what  papers  the  warrant  is- 
sued—3  Zab.  311.  In  a  proceeding  by  habeas  corpus,  in  the  United 
States  District  Court,  the  petitioner  is  a  competent  witness  as  to  a 
question  of  fiict— 6  Parker  Cr.  R.  276.  On  a  traverse  to  a  return,  the 
process  by  which  the  prisoner  is  held  being  regular  on  its  face,  the 
burden  of  proof  is  on  the  prisoner— 1  Sand.  701. 

The  prisoner  may  show  the  grounds  of  his  arrest  and  detention, 
by  the  best  testimony  at  hand,  or  which  he  can  procure  with  reason 
able  diligence— 1  Sand.  701;  3  Zab.  311;  and  evidence  a;«tmef«  is  admis- 
sible-—5  Parker  Cr.  R.  62.   where  a  person  is  committed  by  the  magis- 
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trate»  additional  evidence  maybe  submitted  to  show  that  the  prisoner 
Is  legaiUy  detained— 4  Parker  Cr.  B.  (556. 

It  is  not  competent  to  retry  issues  of  fact,  or  to  review  the  proceed- 
ings of  the  trial— 19  Cal.  130.  If  bail  has  been  taken,  and  is  deemed  suf- 
ficient security  for  his  appearance,  the  court  may  permit  it  to  stand; 
if  not,  the  court  may  order  him  into  custody,  either  for  the  purpose 
ofprocurlns  additional  baU  or  for  his  detention  until  trial— 35  Cal.  108. 
Where  it  does  not  appear  to  the  court  that  the  prisoner  is  in  fact 
guilty  of  any  criminal  offense,  he  must  be  discharged— 49  Cal.  437 ;  see 
64  id.  103. 

1490.  When  a  person  is  imprisoned  or  detained  in 
custody  on  any  criminal  charge,  for  want  of  bail,  such 
person  is  entitled  to  a  writ  of  habeas  corpus  for  the  pur- 
pose of  giving  bail,  upon  averring  that  fact  in  his  petition, 
without  alleging  that  he  is  illegally  confined. 

Writ  for  pnrposo  of  bail.— Where  application  is  made  to  be  admit- 
ted  to  bail  before  indictment,  inquiry  as  to  guilt  or  innocence  must  be 
confined  to  the  proof  ou  which  the  commitment  was  ordered— 1  Hill, 
377:  5  Parker  Cr.  B.  77.  The  indictment  is  conclusive  as  to  tlie  amount 
of  bail— 19  Cal.  539;  1  Burr.  Tri.  310;  3  Wash.  C.  C.  224;  4  Parker  Cr.  B. 
651;  but  see  34  Ala.  270;  38  111.  497:  20  N.  H.  160;  li  Parker  Cr.  B.  670; 
43  Miss.  1 ;  25  Tex.  45.  No  appeal  lies  from  an  order  admitting  a  party 
to  bail  on  habeas  corpus— 40  Cal.  627 ;  see  54  id.  103. 

1491.  Any  judge  before  whom  a  person  who  has  been 
committed  on  a  criminal  charge  may  be  brought  on  a  writ 
of  habeas  corpus,  if  the  same  is  bailable,  may  take  an  un- 
dertaking of  bail  from  such  person  as  in.  other  cases,  and 
filo  the  same  in  the  proper  court. 

See  54  Cal.  103. 

1492.  If  a  party  brought  before  the  court  or  judge  on 
the  return  of  the  writ  is  not  entitled  to  liis  discharge,  and 
is  not  bailed,  where  such  bail  is  allowable,  the  court  or 
judge  must  remand  him  to  custody  or  place  him  under 
the  restraint  from  which  he  was  taken,  if  the  person  under 
whose  custody  or  restraint  he  was  is  legally  entitled 
thereto. 

§ee  54  Cal.  103. 

1493.  In  cases  where  any  party  is  held  under  illegal 
restraint  or  custody,  or  any  other  person  is  entitled  to  the 
restraint  or  custody  of  such  party,  the  judg'e  or  court  may 
order  such  party  to  be  committed  to  the  restraint  or  cus- 
tody of  such  person  as  is  by  law  entitled  thereto. 

Fen.  Code.- fiO. 
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1494.  Until  judgment  is  given  on  the  return,  the 
court  or  judge  before  whom  any  party  may  be  brought  on 
such  writ  may  commit  him  to  the  custody  of  the  sheriff 
of  the  county,  or  place  him  in  such  care  or  under  such 
custody  as  his  age  or  circumstances  may  require. 

1495.  No  writ  of  habeas  corpus  can  be  disobeyed  for 
defect  of  form,  if  it  sufficiently  appear  therefrom  in  'whose 
custody  or  under  whose  restraint  the  party  imprisoned  or 
restrained  is,  the  officer  or  person  detaining  him,  and  the 
court  or  judge  before  whom  he  is  to  be  brought. 

1496.  Ko  person  who  has  been  discharged  by  the  order 
of  the  court  or  judge  upon  habeas  corpus  c(in  be  again 
imprisoned,  restrained,  or  kept  in  custody  for  the  same 
cause,  except  in  the  following  cases : 

1.  If  he  has  been  discharged  from  custody  on  a  criminal 
charge,  and  is  afterwards  committed  for  the  same  offense, 
by  legal  order  or  process. 

2.  If,  after  a  discharge  for  defect  of  proof,  or  for  any 
defect  of  the  process,  warrant,  or  commitment  in  a  crim- 
inal case,  the  prisoner  is  again  arrested  on  sufficient 
proof  and  committed  by  legal  process  for  the  same  of- 
fense. 

1497.  When  it  appears  to  any  court  or  judge,  author- 
ized by  law  to  issue  the  writ  of  habeas  corpus,  that  any 
one  is  illegally  held  in  custody,  confinement,  or  restraint, 
and  that  there  is  reason  to  believe  that  such  person  will 
be  carried  out  of  the  jurisdiction  of  the  court  or  judge 
before  whom  the  application  is  made,  or  will  suffer  some 
irreparable  injury  before  compliance  with  the  writ  of 
habeas  corpus  can  be  enforced,  such  court  or  judge  may 
cause  a  warrant  to  be  issued,  reciting  the  facts,  and  di- 
rected to  the  sheriff,  coroner,  or  constable  of  the  county, 
commanding  such  officer  to  take  such  person  thus  held  in 
custody,  confinement,  or  restraint,  and  forthwith  bring 
him  before  such  court  or  judge,  to  be  dealt  with  accord- 
ing to  law. 
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1498.  The  court  oi^  judge  may  also  insert  in  such 
warrant  a  command  for  the  apprehension  of  the  person 
charged  with  such  illegal  detention  and  restraint. 

1499.  The  officer  to  whom  such  warrant  is  delivered 
must  execute  it  by  bringing  the  person  therein  named 
before  the  court  or  judge  who  directed  the  issuing  of  such 
warrant. 

1500.  The  person  alleged  to  have  such  party  under 
illegal  confinement  or  restraint  tnay  make  return  to  such 
warrant,  as  in  case  of  a  writ  of  habeas  corpus,  and  the 
same  may  be  denied,  and  like  ftUegations,  proofs,  and 
trial  may  thereupon  be  had  as  upOU  a  return  to  a  writ  of 
habeas  corpus. 

1501.  If  such  party  is  held  undeir  illegal  restraint  or 
custody,  he  must  be  discharged;  and  if  not,  he  must  be 
restored  to  the  care  or  custody  of  the  person  entitled 
thereto. 

1502.  Any  writ  or  process  authorized  by  this  chapter 
may  be  issued  and  served  on  any  day  or  at  any  time. 

1503.  All  writs,  warrants,  process,  and  subpcenas  au- 
thorized by  the  provisions  of  this  chapter  must  be  issued 
by  the  clerk  of  the  court,  and,  except  subpoenas,  must 
be  sealed  with  the  seal  of  such  court,  and  served  and  re- 
turned forthwith,  unless  the  court  or  judge  shall  specify 
a  particular  time  for  any  such  return. 

1504.  All  such  writs  and  process,  when  made  return- 
able before  a  judge,  must  be  returned  before  him  at  the 
county  seat,  and  there  heard  and  determined.  [In  effect 
February  18th,  1880.] 

1505.  If  any  judge,  after  a  proper  application  is  made, 
refuses  to  grant  an  order  for  a  writ  of  habeas  corpus,  or 
if  the  officer  or  person  to  whom  such  writ  may  be  directed 
refuses  obedience  to  the  command  thereof,  he  shall  for- 
feit and  pay  to  the  person  aggrieved  a  sum  not  exceeding 
five  thousand  dollars,  to  be  recovered  by  action  in  any 
court  of  competent  jurisdiction. 
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CHAPTER  n.. 

OF  CORONERS*   INQUESTS    AND  DUTIES  OF  CORONSKS. 

S  1510.  Coroner  to  summon  jury  to  inquire  into  cause  of  death. 

S  1511.  Jurors  to  bo  sworn. 

S  1513.  Witnesses  to  be  summoned. 

$  1513.  Witnesses  compelled  to  attend. 

S  1514.  Verdict  of  Jury  in  Tnriting.   What  to  contain. 

S  1515.  Testimony  in  writing,  and  where  filed. 

S  1516.  Exception. 

S  1517.  Coroner  to  issue  warrant,  when. 

S  1518.  Form  of  warrant. 

S  1519.  How  served. 

1510.  When  a  coroner  is  informed  that  a  person  has 

been  killed,  or  has  committed  saicide,  or  has  suddenly 

died  under  such  circumstances  as  to  afford  a  reasonable 

ground  to  suspect  that  his  death  has  been  occasioned  by 

the  act  of  another  by  criminal  means,  he  must  go  to  the 

place  where  the  body  is,  cause  it  to  be  exhumed  if  it  has 

been  interred,  and  summon  not  less  than  nine  nor  more 

than  fifteen  persons,  qualified  by  law  to  serve  as  jurors, 

to  appear  before  him  forthwith,  at  the  place  where  the 

body  of  deceased  is,  to  inquire  into  the  cause  of  the 

death. 

Inquest.— A  coroner  holding  an  inquest,  is  in  the  performance  of 
functions  judicial  in  their  character— 44  Cal.  458.  After  inquisition 
found,  a  second  inquest  cannot  be  held  until  the  first  has  been  vaca- 
ted, and  a  new  inquiry  ordered  by  the  court— 4  Parker  Gr.  B.  319.  See 
Pol.  Code,  SS  4285, 4290. 

1511.  When  six  or  more  of  the  jurors  attend,  they 
must  be  sworn  by  the  coroner  to  inquire  who  the  person 
was,  and  when,  where,  and  by  what  means,  he  came  to 
his  death,  and  into  the  circumstances  attending  his  death; 
and  to  render  a  true  verdict  thereon,  according  to  the 
evidence  offered  them,  or  arising  from  the  inspection  of 
the  body. 
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1512.  Coroners  xaay  issue  subpcsnas  for  witnesses, 
returnable  forthwith,  or  at  such  time  and  place  as  they 
may  appoint,  which  may  be  served  by  any  competent 
person.  They  must  summon  and  examine  as  witnesses 
every  person  who,  in  their  opinion,  or  that  of  any  of  the 
jury,  has  any  knowledge  of  the  facts,  and  may  summon  a 
surgeon  or  physician  to  inspect  the  body,  and  give  a  pro- 
fessional opinion  as  to  the  cause  of  the  death. 

1513.  A  witness  served  with  a  subpoena  may  be  com- 
pelled to  attend  and  testify,  or  punished  by  the  coroner 
for  disobedience,  in  like  manner  as  upon  a  subpcena  issued 
by  a  justice  of  the  peace. 

1514.  After  inspecting  the  body  and  hearing  the  testi- 
mony, the  jury  must  render  their  verdict,  and  certify  the 
same  by  an  inquisition  in  writing,  signed  by  them,  and 
setting  forth  who  the  person  killed  is,  and  when,  where, 
and  by  what  means,  he  came  to  his  death ;  and  if  he  was 
killed,  or  his  death  occasioned  by  the  act  of  another,  by 
criminal  means,  who  is  guilty  thereof. 

1515.  The  testimony  of  the  witnesses  examined  be- 
fore the  coroner's  jury  must  be  reduced  to  writing  by  the 
coroner,  or  under  his  direction,  and  forthwith  filed  by 
him,  with  the  inquisition,  in  the  office  of  the  clerk  of  the 
Superior  Court  of  the  county.    [In  effect  April  12th,  1880.] 

1516.  If,  however,  the  person  charged  with  the  com- 
mission of  the  offense  is  arrested  before  the  inquisition 
can  be  filed,  the  coroner  must  deliver  the  same,  with  the 
testimony  taken,  to  the  magistrate  before  whom  sucli 
person  may  be  brought,  who  must  return  the  same,  with 
the  depositions  and  statement  taken  before  him,  to  the 
office  of  the  clerk  of  the  Superior  Court  of  the  county. 
[In  effect  April  12th,  1880.] 

J.517.  If  the  jury  find  that  the  person  was  killed  by 
another,  under  circumstances  not  excusable  or  justifiable 
by  law,  or  that  his  death  was  occasioned  by  the  act  of 
another  by  criminal  means,  and  the  party  committing 
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the  act  is  ascertaiDed  by  the  inquisition,  and  is  not  in 
custody,  the  coroner  must  issue  a  warrant,  signed  by  him, 
with  his  name  of  office,  into  one  or  more  counties,  as  may 
be  necessary  for  the  arrest  of  the  person  charged. 

1518.  The  coroner's  warrant  must  be  in  substantially 
the  following  form : 

"  County  of . 

"2%e  People  of  the  State  of  California  to  any  sheriff,  con- 
stable^  marshal,  or  policeman  in  this  State: 

''An  inquisition  having  been  this  day  found  by  a  cor- 
oner's jury  before  me,  stating  that  A.  B.  has  come  to  his 
death  by  the  act  of  G.  D.,  by  criminal  means,  (or  as  the 
case  may  be,  as  found  by  the  inquisition)  you  are  there- 
fore commanded  forthwith  to  arrest  the  above  named  G. 
D.  and  take  him  before  the  nearest  or  most  accessible 
magistrate  in  this  county. 

**  Given  under  my  hand  this  day  of  ,  a.  d. 

eighteen .    E.  P.,  Goroner  of  the  county  of ." 

1519.  The  coroner's  warrant  may  be  served  in  any 
county,  and  the  officer  serving  it  must  proceed  thereon, 
in  all  resi>ects,  as  upon  a  warrant  of  arrest  on  an  informa- 
tion before  a  magistrate,  except  that  when  served  in  an- 
other county  it  need  not  be  indorsed  by  a  magistrate  of 
that  county. 


V 
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CHAPTER  m. 

OF    SEABCH-WABBAKTS. 

§  1523.  Search-warrant  defined. 

§  1524.  Upon  what  ground  it  may  issue. 

§  1525.  It  cannot  be  issued  but  upon  probable  cause,  etc. 

§  1526.  Magistrates  must  examine,  on  oath,  complainant,  etc. 

§  1527.  Depositions,  what  to  contain. 

§  1528.  When  to  issue  warrant. 

§  1529.  Form  of  warrant. 

§  1530.  By  whom  served. 

§  1531.  Officer  may  break  open  door,  etc.,  to  execute  warrant. 

S  1532.  May  break  open  door,  etc.,  to  liberate  person  acting  in  his  aid. 

§  1533.  When  warrant  may  be  served  in  the  night. 

§  1534.  Within  what  time  warrant  must  b^  executed. 

§  1535.  Officer  to  give  receipt  for  property  taken. 

§  1536.  Property,  how  disposed  of . 

§  1537.  Return  of  warrant  and  inventory  of  property  taken. 

§  1538.  Copy  of  inventory,  to  whom  delivered. 

S  1539.  Proceedings,  if  grounds  of  warrant  are  controverted. 

S  1540.  Property,  when  to  be  restored. 

§  154V  Depositions,  warrants,  etc.,  to  be  returned  by  magistrate  to 

County  Court. 

S  1542.  Search  of  defendant  in  presence  of  magistrate. 

1523.  A  search-warrant  is  an  order  in  writing,  in  the 
name  of  the  people,  signed  by  a  magistrate,  directed  to  a 
peace  officer,  commanding  him  to  search  for  personal 
property,  and  bring  it  before  the  magistrate. 

1524.  It  may  be  issued  upon  either  of  the  following 
grounds : 

1.  When  the  property  was  stolen  or  embezzled;  in 
T^hich  case  it  may  be  taken  on  the  warrant,  from  any 
place  in  which  it  is  concealed,  or  from  the  possession  of 
the  person  by  whom  it  was  stolen  or  embezzled,  or  from 
any  person  in  whose  possession  it  may  be. 

2.  When  it  was  used  as  the  means  of  committing  a 
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felony;  in  which  case  it  may  be  taken  on  the  '^arrant 
from  the  place  in  which  it  is  concealed,  or  from  the  pos- 
session of  the  person  by  whom  it  was  used  in  the  com- 
mission of  the  offense,  or  from  any  person  in  whose 
possession  it  may  be. 

3.  When  it  is  in  the  possession  of  any  person  with  the 
intent  to  use  it  as  the  means  of  committing  a  public  of- 
fense, or  in  the  possession  of  another  to  whom  he  may 
have  delivered  it  for  the  purpose  of  concealing  it  or  pre- 
venting its  being  discovered;  in  which  case  it  may  be 
taken  on  the  warrant  from  such  person,  or  from  any  place 
occupied  by  him  or  under  his  control,  or  from  the  posses- 
sion of  the  person  to  whom  he  may  have  so  delivered  it. 

1525.  A  search-warrant  cannot  be  issued  but  upon 
probable  cause,  supported  by  affidavit,  naming  or  de- 
scribing the  person,  and  particularly  describing  the  proxv 
erty  and  the  place  to  be  searched. 

1526.  The  magistrate*  must,  before  issuing  the  war- 
rant, examine  on  oath  the  complainant,  and  any  witnesses 
he  may  produce,  and  take  their  depositions  in  writing, 
and  cause  them  to  be  subscribed  by  the  parties  making 
them. 

Oath.— A  search-warrant  may  be  issued  on  oath,  where  property  bas 
been  secreted— 1  Dowl.  &  B.  9i .    See  ante,  S  1524. 

1527.  The  depositions  must  set  forth  the  facts  tending 
to  establish  the  grounds  of  the  application,  or  probable 
cause  for  believing  that  they  exist. 

1528.  If  the  magistrate  is  thereupon  satisfied  of  the 
existence  of  the  grounds  of  the  application,  or  that  there 
is  probable  cause  to  believe  their  existence,  he  must  issue 
a  search-warrant,  signed  by  him  with  his  name  of  office, 
to  a  peace  officer  in  his  county,  commanding  him  forth- 
with to  search  the  person  or  place  named,  for  the  property 
specific,  and  to  bring  it  before  the  magistrate. 

1529.  The  warrant  must  be  in  substantially  the  fol- 
lowing form : 
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"County  of 


"  The  People  of  the  State  of  California  to  any  sheriff,  con- 

stabky  marshalj  or  policeman  in  the  county  of ; 

"  Proof,  by  affidavit,  having  been  this  day  made,  before 
me  by  (naming  every  person  whose  affidavit  has  been 
taken),  that  (stating  the  grounds  of  the  application,  ac* 
cording  to  section  one  thousand  live  hundred  and  twenty- 
live,  or  if  the  affidavit  be  not  positive,  that  there  is  proba- 
ble cause  for  believing  that  (stating  the  ground  of  the 
application  in  the  same  manner),  you  are  therefore  com- 
manded, in  the  day-time  (or  at  any  time  of  the  day  or 
night,  as  the  case  may  be,  according  to  section  one  thou- 
sand five  hundred  and  thirty-three),  to  make  immediate 
search  on  the  person  of    C.  D.  (or    in  the  house  situ- 
ated  ,  (describing  it  or  any  other  place  to  be  searched, 

with  reasonable  particularity,  as  the  case  may  be)  for  the 
following  property  (describing  it  with  reasonable  par- 
ticularity); and  if  you  find  the  same  or  any  part  thereof, 
to  bring  it  forthwith  before  me  at  (stating  the  place). 

"Given  under  my  hand,  and  dated  this day  of 

,  A.  D.  eighteen . 

"E.  F.,  Justice  of  the  Peace"  (or  as  the  case  may 

be). 

Reqnisites  of.— It  should  specify  the  place,  the  person,  and  the  thing 
to  be  found— 38  Me.  30 ;  47N.  H.544;  2  Met.  329;  3AUen,31U;  6id.6;M; 
13  id.  52;  8Gray,d39;  13  id.  454;  1  Conn.  40;  2  Iowa,  165. 

It  must  accarately  specify  the  building  to  be  searched— 109  Mass. 
273;  id.  145;  62  Me.  420;  54  N.  H.  164;  see  2  Iowa,  165.  If  authority  Is 
ffiven  to  search  a  specific  building,  no  other  can  be  searchetl— 38  Me. 
30;  41  Id.  254;  id.  74;  44  Iowa,  399:  2  J.J. Marsh.  44;  see3 Allen, 310;  nor 
can  any  other  article  than  thai  specified  be  searched  for,  unless  to 
substantiate  proof  of  the  felony— 9  Dowl.  &  B.  224;  6  Barn.  &G.  232. 

1530.  A  search-warrant  may  in  all  cases  be  served  by 
any  of  the  officers  mentioned  in  its  directions,  but  by  no 
other  person,  except  in  aid  of  the  officer  on  his  requiring 
it,  he  being  present  and  acting  in  its  execution. 

1531.  The  officer  may  break  open  any  outer  or  inner 
door  or  window  of  a  house,  or  any  part  of  a  house,  or  any- 
thing^ therein,  to  execute  the  warrant,  if,  after  notice  of 
Ills  authority  and  purpose,  he  is  refused  admittance. 
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Breaking  and  entering.— The  house  mavhe  broken  open  to  execute 
the  warrant,  in  case  of  a  felony,  but  admittance  must  first  be  asked 
and  refused— 120  Mass.  190.  The  keys  ought  to  be  first  demanded— 41 
Me.  234. 

1532.  He  may  break  open  any  outer  or  inner  door  or 
window  of  a  house,  for  the  purpose  of  liberating  a  person 
who,  having  entered  to  aid  him  in  the  execution  of  the 
warrant,  is  detained  therein,  or  when  necessary  for  his 
own  liberation. 

1533.  The  magistrate  must  insert  a  direction  in  the 
warrant  that  it  be  served  in  the  day-time,  unless  the  affi- 
davits are  positive  that  the  property  is  on  the  person  or 
in  the  place  to  be  searched,  in  which  case  he  may  insert  a 
direction  that  it  be  served  at  any  time  of  the  day  or  night. 

1534.  A  search-warrant  must  be  executed  and  re- 
turned to  the  magistrate  who  issued  it  within  ten  days 
after  its  date ;  after  the  expiration  of  this  time  the  war- 
rant, unless  executed,  is  void. 

1535.  When  the  officer  takes  property  under  the  war- 
rant, he  must  give  a  receipt  for  the  property  taken  (speci- 
fying it  in  detail)  to  the  person  from  whom  it  was  taken 
by  him,  or  in  whose  possession  it  was  found;  or  In  the  ab- 
sence of  any  person,  he  must  leave  it  in  the  place  where 
he  found  the  property. 

1536.  When  the  property  is  delivered  to  the  magis- 
trate, he  must,  if  it  was  stolen  or  embezzled,  dispose  of  it 
as  provided  in  sections  one  thousand  four  hundred  and 
eight  to  one  thousand  four  hundred  and  thirteen,  inclusive. 
If  it  was  taken  on  a  warrant  issued  on  the  grounds  stated 
in  the  second  and  third  subdivisions  of  section  one  thou- 
sand five  hundred  and  twenty-four,  he  must  retain  it  in 
his  possession,  subject  to  the  order  of  the  court  to  which 
he  is  required  to  return  the  proceedings  before  him,  or  of 
any  other  court  in  which  the  offense  in  respect  to  which 
the  property  taken  is  triable. 

1537.  The  officer  must  forthwith  return  the  warrant 
to  the  magistrate,  and  deliver  to  him  a  written  inventory 
of  the  property  taken,  made  publicly  or  in  the  presence 
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of  the  person  from  whose  possession  it  was  taken,  and  of- 
the  applicant  for  the  warrant,  if  they  are  present,  verified 
hy  the  affidavit  of  the  officer  at  the  foot  of  the  inventory, 
and  taken  before  the  magistrate  at  the  time,  to  the  follow- 
ing effect:  "I,  R.  S.,  the  officer  by  whom  this  warrant 
was  executed,  do  swear  that  the  above  inventory  con- 
tains a  true  and  detailed  account  of  all  the  property  taken 
by  me  on  the  warrant." 

1538.  The  magistrate  must  thereupon,  if  required,  de- 
liver a  copy  of  the  inventory  to  the  person  from  whose 
possession  the  property  was  taken,  and  to  the  applicant 
for  the  warrant. 

1539.  If  the  grounds  on  which  the  warrant  was  issued 
be  controverted,  he  must  proceed  to  take  testimony  in  re- 
lation thereto,  and  the  testimony  of  each  witness  must  bo 
reduced  to  writing  and  authenticated  in  the  manner  pre- 
scribed in  section  eight  hundred  and  sixty-nine. 

1540.  If  it  appears  that  the  property  taken  is  not  the 
same  as  that  described  in  the  warrant,  or  that  there  is  no 
probable  cause  for  believing  the  existence  of  the  grounds 
on  which  the  warrant  was  issued,  the  magistrate  must 
cause  it  to  be  restored  to  the  person  from  whom  it  was 
taken. 

1541.  The  magistrate  must  annex  together  the  dep- 
ositions, the  search-warrant  and  return,  and  the  inven- 
tory, and  return  them  to  the  next  term  of  the  county  court 
having  power  to  inquire  into  Uxq  offenses  in  respect  to 
which  the  search-warrant  was  issued,  at  or  before  its 
opening  on  the  first  day. 

1542.  When  a  person  charged  with  a  felony  is  sup- 
posed by  the  magistrate  before  whom  he  is  brought  to 
have  on  his  person  a  dangerous  weapon,  or  anything 
Tvhich  may  be  used  as  evidence  of  the  commission 
of  the  offense,  the  magistrate  may  direct  him  to  be 
searched  in  his  presence,  and  the  weapon  or  other  thing 
to  be  retained,  subject  to  his  order,  or  to  the  order  of  the 
court  in  which  the  defendant  may  be  tried. 


r 
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CHAPTER  IV 

* 

PBOCBEDINGS  AGAINST  FUGITIYBS  FROM  JUSTIOE. 

S  1517.  Bewards  for  the  appreliension  of  fugitives  ftom  justice. 

S  1548.  Fugitives  from  another  State,  when  to  be  delivered  up. 

S  1549.  Magistrate  to  issue  warrant. 

S  1550.  Proceedings  for  the  arrest  and  commitment  of  the  person 

charged. 

S  1551.  When  and  for  what  time  to  be  committed. 

S  1552.  His  admission  to  ball. 

S  1553.  Magistrate  must  notify  district  attorney  of  the  arrest. 

S  1554.  Duty  of  the  district  attorney. 

S  1555.  Person  arrested,  when  to  be  discharged. 

S  1556.  Magistrate  to  return  his  proceedings  to  Superior  Court. 

S  1557.  Fugitives  from  this  State— accounts. 

S  1558.  No  fee  to  be  paid  to  public  officer  procuring  surrender. 

1547.  The  governor  may  offer  a  reward,  not  exceeding 
one  thousand  dollars,  payable  out  of  the  general  fund,  for 
the  apprehension — 

1.  Of  any  convict  who  has  escaped  from  the  State 
prison;  or, 

2.  Of  any  person  who  has  committed,  or  is  charged  with 
the  commission  of,  an  offense  punishable  with  death. 

1548.  A  person  charged  in  any  State  of  the  United 
States  with  treason,  f elopy,  or  other  crime,  who  flees  from 
justice  and  is  found  in  this  State,  must,  on  demand  of  the 
executive  authority  of  the  State,  from  which  he  fled,  be 
delivered  up  by  the  governor  of  this  State,  to  be  removed 
to  the  State  having  jurisdiction  of  the  crime. 

Demand  for  surrender.— To  justify  the  arrest  and  delivery  of  the 
fugitive,  It  Is  necessary  that  the  charge  of  criminality  shall  have  been 
made  in  the  State  demanding  him,  in  form  of  an  indictment,  informa- 
tion, affl  davit,  or  other  accusation  Imown  to  the  laws  of  the  State— 28 
Iowa,  391 ;  56  N.  Y.  182;  9  Wend.  219;  3  McLean,  121 ;  1  Sand.  701. 

The  process  of  extradition  is  only  authorized  upon  demand  of  the 
executive  of  such  other  State,  and  where  a  criminal  charge  Is  actually 
pending  against  an  alleged  fugitive  In  the  State  making  the  demand— 
49  Cal.  434;  10  Serg.  &  R.  125;  56  N.  Y.  182.   It  is  not  necessary  that  a 
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Ttas  nqnisltlDii  or  proosedlne  mnatiitiow  tliaC  tbs  itlleged  ctlme 
waa  commltteil  wltbln  tbe  iansdictlan  ol  tha  State  making  ihe  appu- 
cation-aHcLeui.  Ill;  and  the  chsi^  must  be  posltKe.  not  oo  V 
tormulon  ae  belief— 111.  The  afldavlt  must  shev  that  the  suppoaed 
euJprlt  baa  flea  fromjuatlce  In  one  State,  and  baatUenreluEe.orla 
sary  tiat  Iho  affl<lavLC»  upon  whlcEi  the  reqnlaltlon  Issued.  Ahonltl  set 

ttas  pHaoner  18  "a  fueltlva  tromjusllce";  IluC  ba  commltua  the 
crhne,  and  then  secret^  Qed,  Is  suiBclent~>  C»L  W. 

Whsaths  nqniiitlon  o«rtifleB  ttaMthealBdaTlt  Is  "duly  authenti- 
cated accordinsto  the  laws"  of  saltl  State,  It  is  snlBcIeut-^  CaL  2S7. 
Ttao  goiernor  ot  a  Slate  issuing  the  reauUltlon  foi'  Iho  CmiltlTe  la  the 
only  pn^wr  Jadge  at  the  authenticity  iH  the  affidavll-S  Cal,  m. 


cnargeu  is  com  milieu,  come  wllhln  the  meaning  of  the  Coastltutional 

demand  la  made-^  Hew.  6(1. 

TIwptotWoiw  ottbs  Oonitltatlon  an  not  Intaiuled  lor  the  bawflt 
brlSSiiJi  a^^cwUtalnthB  InilwUotioD-*  WM.  fii  1  (^TtSi  ) 

poirgrndJDHMUetkiiiOTnoiHaoItbliDatiiM-aMeLean.m.  V»- 
Sertlie  comtlCdtloD,  the  IntereoiDSO  irithfinelffa  powen  la  vesMd  ex- 
clusively la  (hs  Uiiued  SntM  KavemmeiU,  and  States  have  uo  an- 
tborlty  to  grant  or  eanse  the  extradition  at  one  of  Its  cUliens  on 
demaudor  aterelgnpower— HN.y.m:  HPeiets,  MU;  sees  Wash. 
C.  C.  Mb;  4  Id.  U6, 
XS49.    A  iDBgistrote  may  issue  a  warraat  for  llie  ap. 

prehension  of  a  person  ao  charged,  wlio  flees  from  juatlco 

and  ia  found  in  this  State. 
Wairant  for  ai«sl.— The  proceBdlng  must  be  such  as  la  usual  In 

similar  ohareea  sgalost  resldencs.  and  the  wnrront,  ladlctmeBt,  and 

demand  muel  specify  the  nature  uf  the  crime  chai^U— IB  Cal.  4Mi  ID 
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The  only  authority  as  to  the  eztradltion  of  crimhials,  la  derlyed 
from  the  national  Constitution,  and  if  the  proceeding  he  not  in  con- 
formity thereto,  extradition  cannot  be  enforced— 49  Cal.  435: 3  Mcl<eaa, 
121;  28lowa,391:  9  Wend.  212:  1  Sand.  701:  6  Wis.  45;  56  N.  Y.  182;  9 
Tex.  635;  see  6  Peters,  761 ;  4  Wash.  C.  0. 371. 

A  person  cannot  be  arrested,  unless  a  prosecution  has  been  com- 
menced and  Is  pending  against  him  in  the  State  having  Jurisdiction  of 
the  offense— 49  Cal.  437. 

A  State  law  for  the  surrender  of  fugitives  from  Justice,  is  not  on- 
constitutioual-49  Cal.  434;  id.  436. 

1550.  The  proceedings  for  the  arrest  and  commitment 
of  a  person  charged  are,  in  all  respects,  similar  to  those 
provided  in  this  Code  for  the  arrest  and  commitment  of 
a  person  charged  with  a  public  offense  committed  in  this 
State,  except  that  an  exemplified  copy  of  an  indictment 
found,  or  other  judicial  proceedings  had  against  him,  in 
the  State  in  which  he  is  charged  to  have  committed  the  of- 
fense, may  be  received  as  evidence  before  the  magistrate. 

Ftoceeding  for  arrest.— A  State  may  provide  for  the  arrest  and 
detention  of  fugitives  from  Justice  before  the  requisition  has  arrived, 
and  may  accompany  the  act  for  the  arrest  by  as  many  conditions  as  to 
the  mode  of  arrest  and  examination  as  it  sees  fit,  and  such  act  must 
be  strictly  complied  with— 51  Cal.  287.   An  officer  armed  with  civU 

Erocess  cannot  take  a  person  from  the  hands  of  another  officer  who 
olds  him  on  a  warrant  issued  on  a  criminal  charge— 51  CaL  288. 

The  courts  possess  no  power  to  control  the  executive  discretion 
in  surrendering  fugitives  from  Justice,  yet,  having  acted,  that  discre- 
tion may  be  examined  into  In  every  case  where  the  liberty  of  the 
subject  Is  involved— 5  Cal.  237.  The  sufficiency  of  the  cha^^  and 
regularity  of  the  proceeding  may  be  examined  into  on  habeas  corpus 
-5 CaL  237;  56  N.  Y.  182T97rex.  635;  14  Abb.  Pr.  N.  S.  833;  10  Wend. 
686. 

1551.  If,  from  the  examination,  it  appear  that  the 
accused  has  committed  the  crime  alleged,  the  magistrate, 
by  warrant  reciting  the  accusation,  must  commit  him  to 
the  proper  custody  in  his  county,  for  such  time,  to  be 
specified  in  the  warrant,  as  the  magistrate  may  deem 
reasonable,  to  enable  the  arrest  of  the  fugitive  under  the 
warrant  of  the  executive  of  this  State,  on  the  requisition 
of  the  executive  authority  of  the  State  in  which  he  com- 
mitted the  offense,  unless  he  gives  bail  as  provided  in  the 
next  section,  or  until  he  is  legally  discharged. 

Oommitment.— The  law  authorizing  the  arrest  of  a  fugitive  before 
a  demand  for  his  surrender,  and  his  detention  for  a  reasonable  time 
to  afford  an  opportunity  for  executive  demand,  is  not  in  conflict  with 
art.  4,  §  2,  of  the  Constitution  of  the  United  States— 49  Cal.  437. 
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The  State  on  which  the  demand  Is  made  Is  not  bomid  to  deliver 
lip  the  offender  nntU  its  own  laws  are  Batisfied--51  How.  Pr.  422.  One 
State  cannot  enforce  the  nenal  or  criminal  laws  of  another^  or  panls  h 
offenses  against  another  state  or  sovereignty— 10  Wheat.  66:  id.  123;  14 
Johns.  338;  8  Dutch.  499;  17  Mass.  515, 548;  Tayl.  (N.  C.)  65;  14  Vt.  357; 
4  Humph.  456. 

1552.  The  magistrate  may  admit  the  person  arrested 
to  bail  by  an  undertaking  with  sufficient  securities,  and 
in  such  sum  as  ho  deems  proi>er,  for  his  appearance  be- 
fore him  at  a  tiin(^  specified  in  the  undertaking,  and  for 
his  surrender  to  :irrv">t.  opon  the  warrant  of  the  governor 
of  this  State. 

1553.  Immediately  upon  the  arrest  of  the  person 
charged,  the  magistrate  must  give  notice  thereof  to  the 
district  attorney  of  the  county. 

1554.  The  district  attorney  must  immediately  there- 
after give  notice  to  the  executive  authority  of  the  State, 
or  to  the  prosecuting  attorney  or  presiding  judge  of  the 
court  of  the  city  or  county  within  the  State  having  juris- 
diction of  the  offense,  to  the  end  that  a  demand  may  be 
made  for  the  arrest  and  surrender  of  the  person  charged. 

1555.  The  person  arrested  must  be  discharged  from 
custody  or  bail,  unless,  before  the  expiration  of  the  time 
designated  in  the  warrant  or  undertaking,  he  is  arrested 
under  the  warrant  of  the  governor  of  this  State. 

Person,  when  discharged.— When  a  person  Is  arrested  before  a  de- 
mand for  his  surrender  has  been  made;  he  is  entitled  to  his  dis- 
charge, if  after  his  examination  has  commenced  it  Is  postponed 
against  his  consent  for  a  longer  period  than  that  mentioned  in  f  861  of 
this  Code— 51  Cal.  288. 

1556.  The  magistrate  most  return  his  proceedings  to 
the  Saperior  Court  of  the  county,  which  must  thereupon 
inquire  into  the  cause  of  the  arrest  and  detention  of  the 
person  charged,  and  if  he  is  in  custody,  or  the  time  of  his 
arrest  has  not  elapsed,  it  may  discharge  him  from  deten- 
tion, or  may  order  his  undertaking  of  bail  to  be  canceled, 
or  may  continue  his  detention  for  a  longer  time,  or  re- 
admit him  to  bail,  to  appear  and  surrender  himself  with- 
in a  time  specified  in  the  undertaking.  [In  effect  April 
12th,  1880.] 
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1557.  "When  the  governor  of  this  State,  in  the  exercise 
of  the  authority  conferred  by  section  two,  article  four,  of 
the  Constitution  of  the  United  States,  or  by  the  laws  of 
this  State,  demands  from  the  executive  authority  of  any 
State  of  the  United  States,  or  of  any  foreign  government, 
the  surrender  to  the  authorities  of  this  State  of  a  fugitive 
from  justice,  who  has  been  found  and  arrested  in  such 
State  or  foreign  government,  the  accounts  of  the  person 
employed  by  him  to  bring  back  such  fugitive  must  be 
audited  by  the  board  of  examiners,  and  paid  out  of  the 
State  treasury. 

The  fact  that  a  fngitiTe  from  Justice  has  not  been  heard  from  for 
sixteen  months,  and  that  he  was  a  passenger  on  a  particular  vessel 
bound  for  a  specified  port,  and  that  neither  the  vessel  or  crew  had 
ever  been  heard  from,  is  not  sufficient  to  raise  a  legal  presumption  of 
his  death— 8  CaL  65. 

1558.  No  compensation,  fee,  or  reward  of  any  kind 
<:an  be  paid  to  or  received  by  a  public  officer  of  this  State, 
or  other  person,  for  a  service  rendered  in  procuring  from 
the  governor  the  demand  mentioned  in  the  last  section, 
or  the  surrender  of  the  fugitive,  or  for  conveying  him  to 
this  State,  or  detaining  him  therein,  except  as  provided 
for  in  such  section. 
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CHAPTER  V. 

mSCELLAlfBOUS  PROVISIONS  RBSPECTINO  8PSCIAL  PROCEED- 
INGS OF  A  CRIMINAL  NATURE. 

S  1562.   Parties  to  special  proceedings,  how  designated. 
S  1563.    Entitling  affidavits. 
S  1564.    Subpoenas. 

1562.  The  party  prosecuting  a  special  proceeding  of  a 
criminal  nature  is  designated  in  this  Code  as  the  com- 
plainant, and  the  adverse  party  as  the  defendant. 

1563.  The  provisions  of  section  one  thousand  four 
hundred  and  one,  in  respect  to  entitling  afQdavits,  are 
applicable  to  such  proceedings. 

1564.  The  courts  and  magistrates  before  whom  such 
proceedings  are  prosecuted,  may  issue  subpoenas  for  wit- 
nesses, and  punish  their  disobedience  in  the  same  manner 
as  in  a  criminal  action. 
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TITLE  Xm. 

Proceedings  for  bringing  Persons  imprisonecl  in 
the  State  Prison,  or  the  Jail  of  another  County, 
before  a  Court. 

S  1567.  Penons  imprisoned  in  another  comity,  bow  brongbt  before  a 
court. 

1567.  When  it  is  necessary  to  have  a  person  impris- 
oned in  the  State  prison  brought  before  any  conrt,  or  a 
person  imprisoned  in  a  county  jail  brought  before  a  court 
sitting  in  another  county,  an  order  for  that  purpose  may 
be  made  by  the  court,  and  executed  by  the  sheriff  of  the 
county  where  it  is  made. 
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TITLE  XIV. 

DispoBition  of  Fines  and  Forfeitures. 

S  1570.  Hoes  and  forfeitures,  how  disposed  of. 

1570.  All  fines  and  forfeitures  collected  in  any  court, 
except  Police  Courts,  must  be  applied  to  the  payment  of 
the  costs  of  the  case  in  which  the  fine  is  imposed  or  the 
forfeiture  incurred;  and  after  such  costs  are  paid,  the 
residue  must  be  paid  to  the  county  treasurer  of  the  county 
in  which  the  court  is  held.    [Approved  March  30th,  1874; 

in  effect  July  1st,  1874.] 

The  meaning  of  SS  240, 1457,  and  this  section,  construed  together,  is 
that  for  the  crime  of  assault  the  defendant  may  be  fined  not  exceeding 
Ave  hundred  dollars,  and  in  addition  be  adjudged  to  pay  the  costs  oi 
the  proceeding;  and  the  payment  of  the  fine,  but  not  of  the  costs,  may 
be  enforced  by  imprisonment— 45  CaL  146. 


PART  III. 


THE  STATE  PRISON  AND  COUNTY  JAILS. 

( §§  1573-1614. ) 
C009] 


*j 
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TITLE  I. 

Of  the  State  Prison  and  the  Discharge  of  Pria- 
onera  therefrom  before  their  Term  of  Service 
expires. 

Chap.  I.    Of  the  Stats  Pbisok,  §§  167^-87. 

n.     Ov  THE  DiSCHABQB  OF  FBISONESS  BBFOBB  THE 
EZPIBATION    OF    THEIB    TEBM   OF   SrBYICB. 

§§lfi90-5. 
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CHAPTER  I. 

OF  THE  STATE  PBISOK. 

S  1573.  Under  tbe  charge  and  control  of  a  board  of  directora. 

S  1574.  President  pro  tern  of  Senate,  when  to  act  as  director. 

S  1575.  Compensation  of  directors. 

S  1576.  Board  most  adopt  rules  and  regulations. 

S  1577.  Board  may  appoint  warden  and  other  officers. 

S  1578.  Duties  of  clerk  and  other  ofOcers. 

S  1579.  Monthly  reports  of  officers. 

S  1580.  Board  must  keep  accounts  and  report  to  the  goTemotr. 

S  1581.  Persons  convicted  of  offenses  against  the  United  States. 

S  1582.  Disposition  of  insane  prisoners. 

S  1563.  State  prison  fund. 

S  1584.  State  prison  fund,  how  disbursed. 

S  1585.  Board  cannot  contract  debts. 

S  1586.  Compensation  for  transportation  of  convicts. 

S  1587.  Contract  to  be  given  at  public  letting. 

1573.  The  State  prison  is  under  the  charge,  control, 
and  superintendence  of  a  board  of  directors,  consisting 
of  a  governor,  lieutenant  governor,  and  secretary  of 
state. 

1574.  In  case  of  a  vacancy  in  the  office  of  lieutenant 
governor,  the  president  pro  tern,  of  the  Senate  may  per- 
form the  duties  and  receive  the  compensation  provided 
for  the  lieutenant  governor. 

1575.  The  board  of  directors  are  to  receive  the  suql  of 
seventy-five  dollars  per  month  each,  for  expenses  in- 
curred by  them;  in  addition  to  which  the  lieutenant  gov- 
ernor is  paid  the  sum  of  ten  dollars  per  day  for  each  day's 
services  rendered  in  the  performance  of  any  duty  at  the 
prison. 

1576.  The  board  must  adopt  rules  and  regulations  for 
the  discipline  of  prisoners  and  the  government  of  the 
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prison,  which  rules  must  be  printed,  and  copies  thereof 
furnished  to  every  officer  appointed  by  the  board. 

1577.  The  board  may  appoint  a  warden,  clerk,  and 
such  other  officers  as  may  be  necessary  for  the  manage- 
ment and  safe-keeping  of  the  prisoners. 

1578.  The  clerk  must  keep  a  record  of  the  transac- 
tions of  the  board,  and  he  and  the  warden  and  other 
officers  appointed  must  perform  such  other  duties  as  are 
required  by  the  board,  or  the  rules  and  regulations 
adopted  thereby. 

1579.  The  warden  and  other  officers  appointed  must 
make  a  monthly  report  to  the  board,  which  must  contain 
a  statement  of  business  done  and  transactions  had  in 
their  several  departments. 

1580.  The  board  must  keep  correct  accounts  of  all 
funds  received  from  proceeds  of  convict  labor,  and  appro- 
priate such  funds  to  the  maintenance  of  the  convicts  and 
to  the  payment  of  prison  expenses,  and  must  make  a  full 
report  to  the  governor  on  the  first  Monday  of  each  Au- 
gust next  before  the  assembling  of  the  Legislature,  which 
report  must  contain  a  complete  statement  of  the  number 
and  condition  of  the  prisoners  at  the  prison ;  the  num- 
ber and  character  of  officers  they  have  appointed,  and 
the  monthly  pay  received  by  each;  the  amount  of  ex- 
penses incurred,  and  for  what;  the  amount  and  condition 
of  personal  property,  belonging  to  the  State,  connected 
-with  the  State  prison;  and  the  actual  condition  of  the 
buildings  and  property. 

1.581.  The  authorities  of  the  State  prison  must  receive 
into  the  prison  any  person  convicted  of  an  offense  against 
the  United  States,  and  keep  such  person  in  solitary  con- 
finement or  at  hard  labor,  or  in  confinement  with  or  with- 
out hard  labor,  as  provided  in  the  order  of  the  court 
pronouncing  sentence,  until  legally  discharged,  the  United 
States  supporting  such  convict,  and  paying  the  expenses 
of  the  execution  of  his  sentence. 

PfiV.  €0DB.-^59. 
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1582.  When  the  physician,  warden,  and  captain  of 
the  yard  of  the  State  prison,  after  an  examination,  are  of 
opinion  that  any  prisoner  is  insane,  they  must  certify  the 
fact  under  oath  to  the  governor,  who  may,  in  his  discre- 
tion, order  the  removal  of  such  prisoner  to  the  insane 
asylum.  As  soon  as  the  authorities  of  the  asylum  ascer- 
tain that  such  person  is  not  insane,  they  must  immedi- 
ately notify  the  warden  of  that  fact,  and  thereupon  the 
warden  must  cause  such  prisoner  to  be  at  once  returned 
to  the  prison,  if  his  term  of  imprisonment  has  not  ex- 
pired. 

1583.  The  moneys  appropriated  by  the  Legislature 
and  the  proceeds  of  the  labor  of  prisoners  constitute  the 
State  prison  fund. 

1584.  The  moneys  in  the  State  prison  fund  are  appli- 
cable to  the  payment  of  the  expenses  of  the  prison,  and 
the  salaries  of  the  directors  and  officers  thereof.  The  ex- 
penses and  salaries  must  be  audited  and  allowed  by  a 
board  of  examiners  of  State  prison  accounts,  consisting  of 
the  attorney-general,  treasurer,  and  controller;  after 
which,  upon  the  order  of  the  board  of  directors,  the  con- 
troller must  draw  his  warrant  on  the  treasurer  therefor, 
and  the  treasurer  must  pay  the  same  out  of  such  fund. 

1585.  The  board  of  directors  cannot  contract  any  debt 
or  incur  any  liability  binding  upon  the  State. 

1586.  Sheriffs  delivering  prisoners  at  the  State  prison 
must  receive  all  expenses  necessarily  incurred  in  their 
transportation,  and  also  a  just  and  reasonable  compensa- 
tion for  their  own  services,  the  amount  of  the  expenses 
and  compensation  in  each  case  to  be  audited  and  allowed 
by  the  board  of  examiners  and  paid  out  of  any  moneys 
in  the  State  treasury  appropriated  for  that  purpose,  and 
no  further  compensation  shall  be  received  by  sheriffs  for 
such  transportation  or  services.   [In  effect  April  9th,  1880.] 

1587.  The  board  of  directors  are  hereby  authorized 
and  required  to  contract  for  provisions,  clothing,  medi^ 
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ernes,  forage,  fuel,  and  other  supplies  for  the  prison,  for 
any  period  of  time  not  exceeding  one  year;  and  such  con- 
tract shall  be  given  to  the  lowest  bidder,  at  a  public  let- 
ting thereof,  if  the  price  bid  is  a  fair  and  reasonable  one, 
and  not  greater  than  the  usual  market  value  and  price. 
Each  bid  shall  be  accompanied  by  a  bond,  in  such  x>enal 
sum  as  said  board  shall  determine,  with  good  and  suffi- 
cient sureties,  conditioned  for  the  faithful  performance  of 
the  terms  of  such  contract.  Notice  of  the  time,  place,  and 
conditions  of  letting  of  each  contract  shall  be  given,  for 
at  least  four  consecutive  weeks,  in  two  daily  newspapers 
in  the  cities  of  San  Francisco  and  Sacramento ;  and  also 
four  insertions  in  a  weekly  paper  published  in  the  county 
in  which  the  prison  is  situated.  If  all  the  bids  made  at 
such  letting  are  deemed  unreasonably  high,  the  board 
may,  in  their  discretion,  decline  to  contract,  and  may 
again  advertise  for  proposals,  and  may  so  continue  to  re- 
new the  advertisement  until  satisfactory  contracts  may 
be  had;  and  in  the  meantime  the  board  may  contract 
with  any  one  whose  offer  may  be  regarded  just  and 
proper;  but  no  contract  thus  made  shall  be  let  to  run 
more  than  sixty  days,  or  shall  in  any  case  extend  beyond 
the  public  letting.  JSo  bids  shall  be  accepted  and  a  con- 
tract entered  into  in  pursuance  thereof,  when  such  bid  is 
higher  than  any  other  bid  made  at  the  same  letting  for 
the  same  article,  and  where  a  contract  can  be  had  at  such 
lower  bid.  When  two  or  more  bids  for  the  same  article 
are  equal  in  amount,  the  board  may  select  the  one  which, 
all  things  considered,  may  by  them  be  thought  best  for 
the  interest  of  the  State,  or  may  divide  the  contract  be- 
tween the  bidders,  as  in  their  discretion  may  seem  proper 
and  right;  provided,  no  contract  shall  be  given,  or  pur- 
chase made,  where  either  of  the  board,  or  any  of  the  offi- 
cers of  the  prison,  is  interested.  All  contracts  or  pur- 
chases made  in  violation  of  this  section  shall  be  void. 
[Approved  Feb.  24th,  1874.] 
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CHAPTER  II. 

OF  THE  DISCHABGB  OF  PRISONERS  BEFORE  THE  BXPIBATIOV 
OF  THEIR  TERM  OF  SERVICE. 

§  1590.  Credits  for  good  behavior,  how  and  wben  allowe<L 

§  1591.  Credits,  when  forfeited. 

S  1592.  Board  to  make  rules  and  regulations. 

S  1593.  Board,  when  to  report  credits  to  goyemor. 

§  1594.  Further  powers  of  the  board. 

S  1596.  Becommendations  for  pardon  reported  to  Legislature. 

1590.  The  board  of  State  prison  directors  of  this  State 
shall  require  of  every  able-bodied  convict  confined  in  said 
prison  as  many  hours  of  faithful  labor,  in  each  and  every 
day  during  his  term  of  imprisonment,  as  shall  be  pre- 
scribed by  the  rules  and  regulations  of  the  prison,  and 
every  convict  faithfully  performing  such  labor,  and  being 
in  all  respects  obedient  to  the  rules  and  regulations  of  the 
prison,  or  if  unable  to  work,  yet  faithful  and  obedient, 
shall  be  allowed  from  his  term,  instead  and  in  lieu  of  the 
commutation  heretofore  allowed  by  law,  a  dedaction  of 
two  months  in  each  of  the  first  two  years,  four  months  in 
each  of  the  next  two  years,  and  five  months  in  each  of 
the  remaining  years  of  said  term ;  provided^  that  any  such 
convict  who  shall  commit  an  assault  upon  his  keeper,  or 
any  foreman,  officer,  or  convict,  or  otherwise  endanger 
life,  or  by  any  flagrant  disregard  of  the  rules  of  the 
prison,  or  any  misdemeanor  whatever,  shall  forfeit  all  de- 
ductions of  time  earned  by  him  for  good  conduct  before 
the  commission  of  such  offense;  such  forfeiture,  however, 
shall  only  be  made  by  the  board  of  directors,  after  due 
proof  of  the  offense,  and  notice  to  the  offender;  nor  shall 
such  forfeiture  be  imposed  when  a  party  has  violated  any 
rule  or  rules  without  violence  or  evil  intent,  of  which  the 
directors  shall  be  the  sole  judges.    The  name  of  no  con- 
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yict  who  attempts  to  escape,  after  the  passage  of  this  act, 
shall  be  sent  by  the  State  prison  officials  to  the  governor  for 
the  commutation  herein  provided;  provided  further  y  that 
of  those  prisoners  entitled  to  their  discharge  at  the  date 
of  the  passage  of  this  act,  by  virtue  of  the  provisions 
hereof,  not  more  than  one  shall  be  discharged  on  any  one 
day,  and  the  discharges  shall  be  made  in  the  order  in 
which  they  would  have  occurred  if  this  act  had  been 
passed  April,  eighteen  hundred  and  sixty-four.  [Ap- 
proved March  29th,  in  effect  April  16th,  1878.] 

Dednction  from  term  of  service.— When  a  party  is  sentenced  to 
two  terius,  tbo  credits  raust  not  be  deducted  from  the  first  term,  but 
from, the  end  of  the  entire  term  included  In  botU  sentences.  The  en- 
tire period  of  both  Is  but  one  term— 49  Cal.  465. 

1591.  The  rule  of  commutation  fixed  in  the  preceding 
section  is  to  be  so  applied  as  that  any  refusal  to  labor, 
a  breach  of  the  prison  rules,  or  other  misconduct,  works 
a  forfeiture  of  the  credits  of  time  thus  earned,  or  such 
part  of  it  as  the  warden  or  resident  director  may  deter- 
mine, subject  to  confirmation  or  rejection  by  the  board  of 
directors,  on  appeal  by  the  prisoner.  Unless  the  board, 
on  appeal,  at  its  first  session  thereafter,  rejects  the  for- 
feiture, it  is  confirmed.  Credits  once  forfeited  cannot  be 
restored  except  by  the  board,  and  then  only  when  cir- 
cumstances render  such  restoration  urgently  necessary. 
The  above  provisions  apply  to  all  persons  now  impris- 
oned in  the  State  prison,  and  the  commutation  must  be 
computed  from  April  fourth,  a.  d.  eighteen  hundred  and 
sixty-four. 

1582.  The  board  may  make  such  rules  and  regulations 
as  may  be  necessary  to  carry  into  effect  the  provisions  of 
this  chapter,  and  may  declare  and  establish  a  proper  scale 
or  rate  of  debits  and  credits  for  good  conduct  or  miscon- 
duct, which  shall  accompany  the  rules  of  discipline  of  the 
prison,  and,  in  a  book  to  be  kept  for  that  purpose,  must 
cause  to  be  entered  up,  at  the  end  of  each  month,  the 
result  of  credits  to  which  each  prisoner  may  be  entitled, 
and  on  the  first  day  of  each  month  announce  such  result 
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to  the  piisoners.  Every  contractor  employing  convict 
labor  most  keep  a  similar  record  of  the  conduct  of  all  pris- 
oners employed  by  him,  and  submit  the  same  for  inspec- 
tion to  the  board  at  the  end  of  each  month,  who  must  take 
the  same  into  consideration  in  making  up  their  decision. 

1593.  At  the  end  of  every  month  the  board  must 
report  to  the  governor  of  this  State  the  names  of  all  pris- 
oners whose  terms  of  imprisonment  are  about  to  expire 
by  reason  of  the  benefits  of  this  chapter,  giving  in  such 
report  the  terms  of  their  sentences,  the  date  of  imprison- 
ment, the  amount  of  total  credits  to  the  date  of  such 
report,  and  the  date  when  their  service  would  expire  by 
limitation  of  sentence.  The  governor,  at  the  expiration 
of  the  term  for  which  any  prisoner  has  been  sentenced, 
less  the  number  of  days  allowed  and  credited  to  him, 
must  order  the  release  of  such  prisoner,  by  an  order  under 
his  hand  addressed  to  the  warden  of  the  prison,  in  such 
mode  and  form  as  he  may  deem  proper,  and  with  or  with- 
out restoration  to  citizenship,  according  in  his  discretion. 

1594.  The  board  must  grant  and  enter  up  in  favor  of 
such  prisoners  whom  they  may  deem  worthy,  by  reason 
of  good  conduct  and  industry,  during  the  twelve  months 
prior  to  the  fourth  day  of  April,  a.  d.  eighteen  hundred 
and  sixty-four,  the  credits  authorized  by  section  one  thou- 
sand five  hundred  and  ninety,  not  exceeding  thirty  days, 
the  same  to  be  deducted  from  the  term  of  their  imprison- 
ment. 

1595.  The  board  must  report  to  the  Legislature,  at 
each  regular  session,  the  names  of  any  persons  confined 
in  the  State  prison,  who,  in  their  judgment,  ought  to  be 
pardoned  and  set  at  liberty  on  account  of  good  conduct 
or  unusual  terms  of  sentence,  or  any  other  cause  which, 
in  their  opinion,  should  entitle  such  prisoners  to  a  pardon. 
Whenever  the  Legislature,  by  a  majority  of  both  houses, 
recommend  to  the  governor  that  any  or  all  of  the  persons 
Reported  be  pardoned  by  him,  he  may  thereupon  pardon 
such  prisoners. 
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TITLE  n. 

Of  County  Jails. 

$  1597.  County  Jails,  by  whom  kept  and  for  what  used. 

S  1598.  Booms  required  in  county  Jails. 

§  1A99.   Prisoners  to  be  classified. 

§  IGOO.  Prisoners  committed  must  be  actually  confined. 

§  1601.   Sheriff  to  receive  prisoners  committed  by  courts. 

<$  1602.   Sheriff  answerable  for  safe-keeping  of  such  prisoners. 

§  1603.  When  Jail  of  a  contiguous  county  may  be  used. 

S  1604.  Keeper  of  jail  la  contiguous  county  to  receive  prisoners. 

§  1605.   When  Jail  in  contiguous  county  to  cease  to  be  used. 

§  1606.   Prisoners  to  be  returned  to  proper  county. 

§  1607.  Prisoners  may  be  removed  in  case  of  fire. 

§  1608.  Prisoners  may  be  removed  in  case  of  pestilence. 

§  1609.  Papers  served  on  Jailer  for  prisoner. 

S  1610.   Guard  for  JaU. 

$  1611.   Sheriff  to  receive  all  persons  duly  committed. 

§  1612.  Prisoners  on  civil  process,  when  not  to  be  received. 

§  1613.  Prisoners  may  be  required  to  labor. 

§  1614.   Bules  and  regulations  for  the  performance  of  labor. 

1597.  The  common  jails  in  the  several  counties  of 
this  State  are  kept  by  the  sheriffs  of  the  counties  in  which 
they  are  respectively  situated,  and  are  used  as  follows: 

1.  For  the  detention  of  persons  committed  in  order  to 
secure  their  attendance  as  witnesses  in  criminal  cases. 

2.  For  the  detention  of  persons  charged  with  crime  and 
committed  for  trial. 

3.  For  the  confinement  of  persons  committed  for  con- 
tempt, or  upon  civil  process,  or  by  other  authority  of  law. 

4.  For  the  confinement  of  persons  sentenced  to  im- 
prisonment therein  upon  a  conviction  for  crime. 

1598.  Each  county  jail  must  contain  a  sufficient  num- 
"ber  of  rooms  to  allow  all  persons  belonging  to  either  one 
of  the  following  classes  to  be  confined  separately  and 
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distinctly  from  persons  belonging  to  either  of  the  other 
classes : 

1.  Persons  committed  on  criminal  process  and  detained 
for  trial. 

2.  Persons  already  convicted  of  crime  and  held  under 
sentence. 

3.  Persons  detained  as  witnesses  or  held  under  civil 
process,  or  under  an  order  imposing  punishment  for  a 
contempt. 

4.  Males  separately  from  females. 

1599.  Persons  committed  on  criminal  process  and  de« 
tained  for  trial,  persons  convicted  and  under  sentence, 
and  persons  committed  upon  civil  process,  must  not  be 
kept  or  put  in  the  same  room,  nor  shall  male  and  female 
prisoners  (except  husband  and  wife)  be  kept  or  put  in  the 
same  room. 

1600.  A  prisoner  committed  to  the  county  jail  for  trial 
or  for  examination,  or  upon  conviction  for  a  public  offense, 
must  be  actually  confined  in  the  jail  until  he  is  legally 
discharged,  and  if  he  is  permitted  to  go  at  large  out  of  the 
jail,  except  by  virtue  of  a  legal  order  or  process,  it  is  an 
escape. 

1601.  The  sheriff  must  receive,  and  keep  in  the 
county  jail,  any  prisoner  committed  thereto  by  process  or 
order  issued  under  the  authority  of  the  United  States, 
until  he  is  discharged  according  to  law,  as  if  he  had  been 
committed  under  process  issued  under  the  authority  of 
this  State ;  provision  being  made  by  the  United  States  for 
the  support  of  such  prisoner. 

1602.  A  sheriff,  to  whose  custody  a  prisoner  is  com- 
mitted, as  provided  in  the  last  section,  is  answerable  for 
his  safe-keeping  in  the  courts  of  the  United  States,  ac- 
cording to  the  laws  thereof. 

1603.  When  there  is  no  jail  in  the  county,  or  when  the 
jail  becomes  unfit  or  unsafe  for  the  confinement  of  pris- 
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oners,  the  county  judge  may,  by  a  written  appointment 
filed  with  the  county  clerk,  designate  the  jail  of  a  contig- 
uous county  for  the  confinement  of  the  prisoners  of  his 
county,  or  of  any  of  them,  and  may  at  any  time  modify 
or  annul  the  appointment. 

1604.  A  copy  of  the  appointment,  certified  by  the 
county  clerk,  must  be  served  on  the  sherifE  or  keeper  of 
the  jail  designated,  who  must  receive  into  his  jail  all  pris- 
oners authorized  to  be  confined  therein,  pursuant  to  the 
last  section,  and  who  is  responsible  for  the  safe-keeping 
of  the  persons  so  committed,  in  the  same  manner  and  to 
the  same  extent  as  if  he  was  sheriff  of  the  county  for 
whose  use  his  jail  is  designated,  and  with  respect  to  the 
persons  so  committed  he  is  deemed  the  sheriff  of  the 
county  from  which  they  were  removed. 

J.605.  "When  a  jail  is  erected  in  the  county  for  the  use 
of  which  the  designation  was  made,  or  its  jail  is  rendered 
fit  and  safe  for  the  confinement  of  prisoners,  the  county 
judge  of  that  county  must,  by  a  written  revocation,  filed 
with  the  county  clerk  thereof,  declare  that  the  necessity 
for  the  designation  has  ceased,  and  that  it  is  revoked. 

1606.  The  county  clerk  must  immediately  serve  a 
copy  of  the  revocation  upon  the  sheriff  of  the  county,  who 
must  thereupon  remove  the  prisoners  to  the  jail  of  the 
county  from  which  the  removal  was  had. 

1607.  When  a  county  jail  or  a  building  contiguous  to 
it  is  on  'fire,  and  there  is  reason  to  apprehend  that  the 
prisoners  may  be  injured  or  endangered,  the  sheriff  or 
jailer  must  remove  them  to  a  safe  and  convenient  place* 
and  there  confine  them  as  long  as  it  may  be  necessary  to 
avoid  the  danger. 

J.608.  When  a  pestilence  or  contagious  disease  breaks 
out  in  or  near  a  jail,  and  the  physician  thereof  certifies 
that  it  is  liable  to  endanger  the  health  of  the  prisoners, 
the  county  judge  may,  by  a  written  appointment,  desig- 
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nate  a  liaf e  and  convenient  place  in  the  county,  or  the 
jail  in  A  contiguous  county,  as  the  place  of  their  confine- 
ment. The  appointment  must  be  filed  in  the  office  of  the 
county  clerk,  and  authorize  the  sheriff  to  remove  the 
prisonerB  to  the  place  or  jail  designated,  and  there  con- 
fine thetti  until  they  can  be  safely  returned  to  the  jail 
from  which  they  were  taken. 

1609.  A  sheriff  or  jailer  upon  whom  a  paper  in  a  judi- 
cial proceeding,  directed  to  a  prisoner  in  his  custody,  is 
served,  must  forthwith  deliver  it  to  the  prisoner,  with  a 
note  thereon  of  the  time  of  its  service.  For  a  neglect  to 
do  so  he  is  liable  to  the  prisoner  for  all  damages  occa- 
sioned thereby. 

1610.  The  sheriff,  when  necessary,  may,  with  the 
assent  in  writing  of  the  county  judge,  or  in  a  city,  of  the 
mayor  thereof,  employ  a  temporary  guard  for  the  pro- 
tection of  the  county  jail,  or  for  the  safe  keeping  of  pris- 
oners, the  expenses  of  which  are  a  county  charge. 

1611.  The  sheriff  must  receive  all  persons  committed 
to  jail  by  competent  authority,  and  provide  them  with 
necessary  food,  clothing,  and  bedding,  for  which  he  shall 
be  allowed  a  reasonable  compensation,  to  be  determined 
by  the  board  of  supervisors,  and,  except  as  provided 
in  the  next  section,  to  be  paid  out  of  the  county  treas- 
ury. 

1612.  Whenever  a  person  is  committed  upon  process 
in  a  civil  action  or  proceeding,  except  when  the  people  of 
this  State  are  a  party  thereto,  the  sheriff  is  not  bound  to 
receive  such  person,  unless  security  is  given  on  the  part 
of  the  party  at  whose  instance  the  process  is  issued,  by  a 
deposit  of  money  to  meet  the  expenses  for  him  of  neces- 
sary food,  clothing  and  bedding,  or  to  detain  such  person 
any  longer  than  these  expenses  are  provided  for.  This 
section  does  not  apply  to  cases  where  a  party  is  commit- 
ted as  a  punishment  for  disobedience  to  the  mandates, 
process,  writs,  or  orders  of  court. 
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1613.  Persons  confined  in  the  county  jail  un^er  a 
judgment  of  Imprisonment  rendered  in  a  criminal  action 
or  proceeding,  may  be  required  by  an  order  of  the  board 
of  supervisors  to  perform  labor  on  the  public  wor]cs  or 
ways  in  the  county. 

1614.  The  board  of  supervisors  making  such  order 
may  prescribe  and  enforce  the  rules  and  regulations 
under  which  such  labor  is  to  be  performed. 

Approved  February  14th,  1872.  ^ 

NEWTON  BOOTH, 

Governor. 
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CHAPTER  I. 
JURORS. 

ASTIOLE    I.    JVSOfiS  TUt  GEKEBAL. 

II.    QTrAJ.IFICATIONS  AND  EXlEKFTTOirS  OV  JUBOBS. 

in.   Of    Selecting   and    Retubning    Jttbobs    vob 

COUBTS  OF  RBCOBD. 

rv.  Of  Dbawing  Jttbobs  fob  Cottbts  of  Rbcobd. 
V.   Of  Summoning  Jubobs  fob  Coubts  of  Rbcobd. 
YL  Of  Summoning  Jubobs  fob  Coubts  not  ov  Rbc- 
obd. 
"Vn.   Of  Summoning  Jubobs  of  Inquest. 
VIII.   Obedience  to  Summons,  how  Enfoboed. 
IX.   Of  Impanneling  Gbaud  Jubies. 
X.   Of  Impanneling  Tbial  Jubies  in  Coubts  of 

Recobd. 
XI.   Of  Impanneling  Tbial  Jubies  in  Coubts  hot  of 
Recobd. 
Of  Impanneling  Jubies  of  Inqxtest. 

AivriCLE  I. 

Jubobs  in  genebal. 

190.  ■  JuTT  defined. 

191.  Different  kinds  of  juries. 

192.  Grand  jury  defined. 

193.  Trial  jury  defined. 

194.  Number  of  a  trial  jury. 

195.  Jury  of  inquest  defined. 

§  190.  A  jury  is  a  body  of  men  temporarily  selected 
from  the  citizens  of  a  particular  district,  and  invested 
with  power  to  present  or  indict  a  person  for  a  public  of- 
fense, or  to  try  a  question  of  fact. 

Jarors— qualifications  and  exemptions,  sees.  198-202;  selectiiisr  and 
summoning,  sees.  204-238;  imjMumeling,  sees.  241*254. 

§  191.  Juries  are  of  three  kinds:      ^ 
.  1.  Grand  juries; 

2.  Trial  juries; 

3.  Juries  of  inquest. 

§  192.  A  grand  jury  is  a  bodj  of  men,  nineteen  in 
number,  returned  in  pursuance  of  law,  from  the  citizens 
of  a  county,  or  city  and  county,  before  a  court  of  compe- 
tent jurisdiction,  and  sworn  to  inquire  of  public  offense 
committed  or  triable  within  the  county,  or  city  and  county. 

Grand  jury,  impanneling— sees.  241-242.  How  often  draivn— 
Const.  Cal.  art.  1,  sec.  8. 


627  JUBOBS.  §§ 

§  193.  A  trial  pury  is  a  body  of  men  returned  from  the 
citizens  of  a  particular  district  before  a  court  or  officer  of 
competent  jurisdiction,  and  sworn  to  try  and  determine, 
by  verdict,  a  question  of  fact. 

Trial  by  jnry— sees.  600-619. 

Verdict— when  need  not  be  unanimous,  Const.  Gal.  art.  1,  sec.  7.   See 

also,  sec.  618.  -• 

§  194.  A  trial  jury  shall  consist  of  twelve  men;  pro- 
vided, that  in  civil  actions  and  cases  of  misdemeanor,  it 
may  consist  of  twelve,  or  of  any  number  less  than  twelve, 
upon  which  the  parties  may  agree  in  open  court. 
Less  than  twelve— Const.  Cal.  art.  1,  sec.  7;  and  see  18  Cal.  410. 

§  195.  A  jury  of  inquest  is  a  body  of  men  summoned 
from  the  citizens  of  a  particular  district  before  the  Sheriff, 
Coroner,  or  other  ministerial  officer,  to  inquire  of  partic- 
ular facts. 

ARTICLE  n. 
QXTALIFIOATIONS  ASTD  EZEMPTIOITS  '07  JXTBOBS. 


I 


196.  Who  competent  to  act  as  juror. 

199.  Who  not  competent  to  act  as  juror. 

200.  Who  exempt  from  jury  duty. 

201.  Who  may  he  excused. 

202.  Affidavit  ot  claim  to  exemption. 


§  198.  A  person  is  competent  to  act  as  juror  if  he  be: 

1.  A  citizen  of  the  United  States  of  the  ase  of  twenty- 
one  years,  who  shall  have  been  a  resident  oithe  State  one 
p"ear,  and  of  the  county,  or  city  and  county,  ninety  days 
i>efore  being  selected  and  returned; 

2.  In  possession  of  his  natural  faculties,  and  of  ordi- 
lary  intelligence,  and  not  decrepit; 

3.  Possessed  of  sufficient  knowledge  of  the  English  lan- 
guage; 

4.  Assessed  on  the  last  assessment-roll  of  the  county,  ox 
ity  and  county,  on  property  belonging  to  him. 
Subdivision  l.  Aliens— not  competent,*  17  Cal.  322;  51  Cal.  5^. 
Residence,  generally— see  Const.  Cal.  art.  2,  sec.  4,  art.  20,  sec.  12; 
oUtical  Code»  sec.  52;  4  Cal.  175;  6  Cal.  410;  7  Cal.  91 ;  15  Cal.  48;  26  CaL 
2;  31  Cal.  261,650. 

Elector— juror  formerly  had  to  be— 3  Cal.  108. 
Subdivision  3.  32  Cal.  40. 

SUBDIVISION  4.    34  Cal.  672. 


A  person  is  not  competent  to  act  as  a  juror: 
I.  "V^ho  does  not  possess  the  qualifications  prescribed 
r  the  preceding  section;  or, 

Cods  Crv.  Pboc— 8. 
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2.  Who  has  been  convicted  of  malfeasance  in  office,  or 
any  felony  or  other  high  crime. 

200.  A  person  is  exempt  from  liability  to  act  as  a  juror 
if  he  be : 

1.  A  judicial,  civil,  or  military  officer  of  the  United 
States,  or  of  this  State; 

2.  A  person  holding  a  county,  city  and  county,  or  town- 
ship ofoce; 

3.  An  attomey-at-law; 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomina- 
tion, following  his  profession; 

5.  A  teacher  in  a  university,  college,  academy,  or  school ; 

6.  A  practicing  physician,  or  druggist,  actually  engaged 
in  the  business  of  dispensing  medicines ; 

7.  An  officer,  keeper,  or  attendant  of  an  alxns-house, 
hospital,  asylum,  or  other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or  at- 
tendant of  the  State  !rrison,  or  of  a  county  jail; 

9.  Employed  on  board  of  a  vessel  navigating  the  waters 
of  this  State; 

10.  An  express  agent,  mail-carrier,  superintendent,  em- 
ploy <^,  or  operator  of  a  telegraph  line  doing. a  general  tele- 
graph business  in  the  State,  or  keeper  of  a  public  ferry  or 
toll-gate. 

11.  An  active  member  of  the  National  Guard  of  Cali- 
fornia, or  an  active  member  of  a  fire  department  of  any 
city  and  county,  city,  town,  or  village  in  this  State,  or  an 
exempt  member  of  a  duly  organized  fire  company  .who 
had  become  exempt  from  jury  duty  before  the  passage  of 
this  act; 

12.  A  superintendent,  engineer,  or  conductor  on  a  rail- 
road; or,  ' 

13.  A  person  drawn  as  a  juror  in  any  court  of  record  in 
this  State,  upon  a  regular  panel,  who  has  served  as  such 
within  a  year;  but  this  exemption  shall  not  extend  to  a 
person  who  is  summoned  as  a  juror  for  the  trial  of  a  par^ 
ticuiar  case. 

Exemption— how  claimed,  sec.  202. 

SUBnivisiOK  11— EKempt  fireman— Political  Code,  sees.  3339, 3340. 

§  201.  A  juror  shall  not  be  excused  by  a  court  for 
slight  or  trivial  causej  or  for  hardship  or  inconvenience  to 
his  business,  but  only  when  material  injury  or  destruc- 
tion to  his  property,  or  of  property  iutrusted  to  him, 
is  threatened,  or  when  his  own  health,  or  the  sick- 
ness or  death  of  a  member  of  his  family,  requires  his 
absence. 
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§  202.  If  a  person,  exempt  from  liability  to  act  as  a 
juror,  as  provided  in  section  two  hundred,  be  summoned 
as  a  juror,  he  may  make  and  transmit  his  affidavit  to  the 
clerk  of  the  court  for  which  he  is  summoned,  stating  his 
ofBce,  occupation,  or  employment;  and  such  affidavit  shall 
"be  delivered  by  the  Clerk  to  the  Judge  of  the  court  where 
the  name  of  such  person  is  called,  and  if  sufficient  in  sub^ 
stance,  shall  be  received  as  an  excuse  for  non-attendance 
in  person.    The  affidavit  shall  then  be  filed  by  the  Clerk. 

ARTICLE  III. 
Of  SELECTIIfO  ATSTD  RETURNING  JUBORS  POB  COUBTS   OJ 

Recobd. 

§  204.  Jury  lists,  by  whom  and  when  to  t>e  made. 

§  205.  How  selection  shall  be  made. 

I  206.  Lists  to  contain  how  many  names. 

I  208.  Lists  to  be  placed  with  Clerk. 

I  209.  Duty  of  Clerk;  jury  boxes. 

I  210.  Regular  jurors  to  servo  one  year. 

S  211.  Jurors  to  be  drawn  from  boxes. 

§  204.  "Within  thirty  days  after  the  passage  of  this  act 
the  Superior  Court  in  each  of  the  counties  of  this  State 
shall  make  an  order  designating  the  number  of  grand 
jurors,  and  also  the  number  of  trial  jurors  that,  in  the 
opinion  of  said  court,  will  be  required  for  the  transaction 
of  the  business  of  said  court  during  the  year  ending  on 
the  first  day  of  January,  eighteen  hundred  and  eignty- 
one ;  and  thereafter,  in  the  month  of  January  in  each  year, 
it  shall  be  the  duty  of  said  court  to  make  an  order  desig- 
nating the  estimated  number  of  grand  jurors,  and  also  the 
number  of  trial  jurors,  that  will,  in  the  opinion  of  said 
court,  be  required  for  the  transaction  of  the  business  of 
the  court,  and  the  court  and  the  trial  of  causes  therein, 
during  the  ensuing  year.  And  immediately  after  said 
order  shall  be  made,  the  Board  of  Supervisors  shall  select, 
as  provided  in  the  next  section,  a  list  of  persons  to  serve 
as  grand  jurors  and  trial  jurors  in  the  Superio]>  Court  gt 
said  county  during  the  ensuing  year,  or  until  a  new  list 
of  jurors  shall  be  provided.  In  cities  and  counties  hav- 
ing over  one  hundred  thousand  inhabitants  such  seleoi 
tion  shall  be  made  by  the  Judges  of  the  Superior  Court. 

§  205.  They  shall  proceed  to  select  and  list  from  those 
assessed  on  the  last  preceding  assessment  roll  of  such 
county,  or  city  and  county,  suitable  persons  competent  to 
serve  as  jurors;  and  in  making  such  selection  they  shall 
take  the  names  of  such  only  as  are  not  exempt  from 
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serving,  who  are  in  possession  of  their  natural  faculties 
and  not  infirm  or  decrei)it,  of  fair  character,  of  approved 
integrity,  and  of  sound  judgment. 
See  sec.  196-201. 

§  206.  The  list  to  be  made  shall  contain  the  number  of 
persons  which  shali  have  been  designated  by  the  court. 
The  names  for  such  list  shall  be  selected  from  the  differ- 
ent wards  or  townships  of  the  respective  counties  in  pro- 
portion to  the  number  of  inhabitants  therein,  as  nearly  as 
the  same  can  be  estimated  by  the  persons  making  such 
list. 

§  200L  Certified  lists  of  the  persons  selected  to  serve 
as  jurors  shall  at  once  be  placed  in  the  possession  of  the 
County  Clerk 

§  209.  On  receiving  such  lists,  the  County  Clerk  shall 
file  the  same  in  his  ofiice  and  write  down  the  names  con- 
tained thereon  on  separate  pieces  of  paper  of  the  same 
size  and  appearance,  and  fold  each-piece  so  as  to  conceal 
the  name  thereon.  He  shall  deposit  the  pieces  of  paper 
having  on  them  the  names  of  the  persons  selected/  in  a 
box,  to  be  called  the  "jury  box." 

§  210.  The  persons  whose  names  are  so  returned  shall 
be  known  as  regular  jurors,  and  shall  serve  for  one  year 
and  until  other  persons  are  selected  and  returned. 

jg  211.  The  names  of  persons,  whether  for  grand  or 
trial  jurors,  shall  be  drawn  from  the  *' jury  box;  and  if, 
at  the  end  of  the  year,  there  shall  be  the  names  of  per^ 
sons  in  the ''jury  box"  who  may  not  have  been  drawn 
during  the  year  to  serve  as  jurors,  the  names  of  such  per- 
sons may  be  placed  ux>on  the  list  of  jurors  drawn  for  the 
succeeduig  year. 

ABTICLE  IV. 

Of  BaAWiNO  Jiraoss  fob  Coukts  of  ribcobd. 

214.  Order  of  Judge  or  Judges  for  drawing  of  Jury. 
216.  Sheriff  to  be  notified. 

216.  Sheriff  and  Judge  to  witness  drawing. 

217.  Drawing,  when  to  be  adjourned. 
2ia.  Adjourned  drawing  to  proceed,  when. 

219.  Drawing,  how  conducted. 

220.  Preservation  of  ballots  drawn. 
S  221.  Copy  of  list  to  be  furnished  by  Clerk,  when. 

§  214.  Whenever  the  business  of  the  Superior  Court 
shaU  require  the  attendance  of  a  trial  jury  for  the  trial  of 
cnminai  cases,  or  where  a  trial  jury  shall  have  been  de- 
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manded  in  any  cause  or  causes  at  issue  in  said  court,  and 
no  jury  is  in  attendance,  the  court  may  make  an  order  di- 
recting a  trial  jury  to  be  drawn,  and  summoned  to  attend 
before  said  court.  Such  order  sball  specify  the  number  of 
jurors  to  be  drawn ,  and  the  time  at  which  the  jurors  are 
required  to  attend.  And  the  court  may  direct  that  such 
causes,  either  criminal  or  civil,  in  which  a  jury  may  be 
required,  or  in  which  a  iury  may  have  been  demanded, 
be  continued  and  lixed  for  trial  when  a  jury  shall  be  in 
attendance. 
Superior  Courts— sees.  65-79. 

§  215.  Immediately  upon  the  order  mentioned  in  the 
preceding  section  being  made,  the  Clerk  shall,  in  the  pres- 
ence of  the  court,  proceed  to  draw  the  jurors  from  the 
"jury  box." 

Presence  of  the  court— People  v.  Gallagher,  May  14th,  1880. 

§  219.  The  Clerk  must  conduct  said  drawing  as  follows : 

1.  He  must  shake  the  box  containing  the  names  of  ju- 
.  Tors  so  as  to  mix  the  slips  of  paper  upon  which  such 

names  are  written  as  well  as  possible;  he  must  then  draw 
from  the  box  as  many  slips  of  paper  as  are  ordered  by  the 
court. 

2.  A  minute  of  the  drawing  shall  be  entered  in  the  min- 
utes of  the  court,  which  must  show  the  name  contained 
on  every  slip  of  paper  so  drawn  from  the  **  jury  box." 

3.  If  the  name  of  any  person  is  drawn  from  the  box  who 
is  deceased  or  insane,  or  who  may  have  permanently  re- 
moved from  the  county,  or  who  is  exempt  from  jury  serv- 
ice, and  the  fact  shall  be  made  to  appear  to  the  satisfac- 
tion of  the  court,  the  name  of  such  person  shall  be  omit- 
ted from  the  list,  and  the  slip  of  paper  containing  such 
name  be  destroyed  and  another  juror  drawn  in  his  place, 
and  the  fact  shall  be  entered  upon  the  minutes  of  the  court. 
The  same  proceeding  shall  be  had  as  often  as  may  be  nec- 
essary until  the  whole  number  of  jurors  required  are 
drawn. 

After  the  drawing  shall  be  completed,  the  Clerk  shall 
make  a  copy  of  the  list  of  names  oi  the  persons  so  drawn, 
and  certify  the  same.  In  his  certificate  he  shall  state  the 
date  of  the  order  and  of  the  drawing,  and  the  number  of 
jurors  drawn,  and  the  time  when  and  the  place  where 
such  jurors  are  required  to  appear.  Such  certificate  and 
list  snail  be  delivered  to  the  Sheriff  for  service. 

§  220.  After  a  drawing  of  persons  to  serve  as  jurors, 
the  Clerk  shall  preserve  the  oallots  drawn,  and  at  the 
close  of  the  session  ot  sessions  for  which  the  drawing  was 
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had,  he  shall  replace  in  the  proper  box  from  which  they 
were  taken  all  ballots  which  have  on  thein  the  names  of 
persons  who  did  noWserve  as  jurors  for  the  session  or  ses- 
sions aforesaid,  and  who  are  not  exempt  or  incompetent. 

.♦ 

ARTICLE  V. 
Of  StTMHONINQ  JUKOBS  FOB  COUBTS  OF  BSCOBD. 

225.  Sheriff  to  summon  jurors,  how. 

236.  Of'  drawing  and  summoning  jurors  to  attend  forthwith. 

227.  Of  summoning  jurors  to  complete  a  panel. 

228.  Compensation  of  elisor. 

§  225.  The  Sheriff,  as  soon  as  he  receives  the  list  or 
lists  of  jarors  drawn,  shall  summon  the  persons  named 
therein  to  attend  the  court  at  the  opening  of  the  reg^ular 
session  thereof,  or  at  such  session  or  time  as  the  court  may 
order,  by  giving  personal  notice  to  that  effect  to  each  of- 
them,  or  by  leaving  a  written  notice  to  that  effect  at  his 
place  of  residence,  with  some  person  of  proper  ace,  and 
shall  return  the  list  to  the  court  at  the  opening  of  the  reg- 
ular session  thereof,  or  at  such  session  or  time  as  the  ju- 
rors may  be  ordered  to  attend,  specifying  the  names  of 
those  who  were  summoned,  and  the  manner  in  which  each 
person  was  notified. 

Objection  to  juror— name  not  on  venire,  9  CaL  537. 

Return— time  for,  is  directory  merely,  4  Cal.  275. 

§  226.  Whenever  jurors  are  not  drawn  or  summoned 
to  attend  any  court  or  record  or  session  thereof,  or  a  suf^ 
ficient  number  of  jurors  fail  to  appear,  such  court  may 
order  a  sufficient  number  to  be  forthwith  drawn  and  sum- 
moned to  attend  the  court,  or  it  may,  by  an  order  entered 
in  its  minutes,  direct  the  Sheriff,  or  an  elisor  chosen  by 
the  court,  forthwith  to  summon  so  many  good  and  lawful 
men  of  the  county,  or  city  and  county,  to  serve  as  jurors, 
as  may  be  required,  and  m  either  case  such  jurors  must 
be  summoned  in  the  manner  provided  in  the  preceding 
section. 

Special  jury— 4  Cal.  218;  43  Cal.  344;  46  Cal.  47;  47  CaL  93,134;  People 
r.  Ah  Chung,  May  22nd,  1880. 
EllBor— 14  Cal.  123. 

§  227.  "When  there  are  not  competent  jurors  enough 
present  to  form  a  panel  the  court  may  direct  the  Shei^, 
or  an  elisor  chosen  by  the  court,  to  summon  a  sufficient 
number  of  persons  having  the  qualifications  of  jurors  to 
complete  the  panel,  from  the  body  of  the  county,  or  city 
and  county,  and  not  from  the  bystaiiders;  and  the  Sheriff 
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or  elisor  shall  summon  the  number  so  ordered  accordingly 
and  return  the  names  to  the  court. 

§  228.  An  elisor  ^w^ho  shall,  by  order  of  a  court  of 
record,  summon  persons  to  serve  as  jurors,  shall  be  enti- 
tled to  a  reasonable  compensation  for  his  services,  whicti 
must  be  fixed  by  the  court  and  paid  out  of  the  county  or 
city  and  county  treasury,  and  out  of  the  general  fund 
thereof. 

ARTICLE  VI.' 
Of  SuicMoirnro  Jubobs  for  Cottbts  not  of  Becord 

i  230.  Jurors  for  Justices'  or  Police  Courts. 
§  231.  How  to  be  summoned. 
§  232.  Officer's  return. 

"  §  230.  When  jurors  are  required  in  any  of  the  Justices' 
Courts,  or  in  any  Police  or  other  inferior  court,  they  shall, 
upon  the  order  of  the  Justice,  or  any  one  of  the  justices 
where  there  is  more  than  one,  or  of  the  Judge  thereof,  be 
summoned  by  the  Sheriff,  constable,  marshal,  or  police- 
man of  the  jurisdiction. 

§  231.  Such  jurors  must  be  summoned  from  the  per- 
sons competent  to  serve  as  jurors,  residents  of  the  city 
and  county,  township,  city,  or  town  in  which  such  court 
has  jurisdiction,  by  notifying  them  orally  that  they  are 
summoned,  and  of  the  time  and  place  at  which  their  at- 
tendance is  required. 

§  232.  The  officer  summoning  such  jurors  shall,  at  the 
time  fixed  in  the  order  for  their  appearance,  return  it  td 
the  court  with  a  list  of  the  persons  summoned  indorsed 
thereon. 

ARTICLE  VII. 

Of  SuMMONiNa  Juries  of  iNQmcsT. 

S  235.  How  to  be  summoned. 

§  235.  Juries  of  inquest  shall  be  summoned  by  the 
ofiicer  before  whom  the  proceedings  in  which  they  are  to 
sit  are  to  be  had,  or  by  any  Sheriff,  constable,  or  police- 
man, from  the  persons  competent  to  serve  as  jurors,  resi- 
dent of  the  county,  or  city  and  county,  by  notifying  them 
orally  that  they  are  so  summoned,  and  of  the  time  and 
place  at  which  their  attendance  is  required. 
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ABTicLE  yni. 

0BEDIX170B  TO  SXTMHOKS,  HOW  ElTFOBCED. 

S  238.  Attachment  and  flnei 

§  238.  Any  juror  summoned,  who  willfully  and  with- 
out reasonable  excuse  fails  to  attend,  may  be  attached 
and  compelled  to  attend;  and  the  court  may  also  impose 
a  fine  not  exceeding  fifty  dollars,  upon  which  executioa 
may  issue.  If  the  ]uror  was  not  personally  served,  the 
fine  must  not  be  imposed  until  upon  an  order  to  show 
cause  an  opportunity  has  been  onered  the  juror  to  be 
heard. 

ARTICLE  IX. 

Of  iMPANNXLiira  Oranb  Juries. 

S  241.  Grand  Juir,  when  to  be  impanneled. 

g  242.  How  constituted. 

S  243.  Manner  of  Impanneling  prescribed  In  Penal  Code. 

§  241.  Every  Sui)erior  Court,  whenever,  in  the  opinion 
of  the  court,  the  public  interests  may  require  it,  must 
make  and  file  with  the  County  Clerk  of  their  respective 
counties  an  order  directing  a  jury  to  be  drawn,  and  desig- 
nating the  number,  which,  in  case  of  a  grand  jury,  shsdl 
not  be  less  than  twenty-five,  nor  more  than  thirty.  In  all 
counties  having  less  than  three  Superior  Jlid^es,  there 
.  shall  be  one  grand  jury  drawn  and  impanneled  in  each 
year,  and  in  all  counties  having  three  or  more  Superior 
J  udges,  there  shall  be  two  grand  juries  drawn  and  impan- 
neled in  each  year.  Such  order  must  designate  the  time 
at  which  the  drawing  will  take  place.  The  names  of  such 
jurors  shall  be  drawn,  the  list  of  names  certified  and  sum- 
moned as  provided  for  drawing  and  summoning  trial 
jurors,  and  the  names  of  any  persons  drawn,  who  may 
not  be  impanneled  upon  the  grand  jury,  may  be  again 
placed  in tlie  "jury  box.** 

Const.  Cal.  art.  1,  sec.  8. 

§  242.  When,  of  the  persons  summoned  as  grand  jurors 
and  not  excused,  nineteen  are  present,  they  shall  consti- 
tute the  grand  jury.  If  more  than  nineteen  of  such  per- 
sons are  present,  the  Clerk  shall  write  their  names  on  sep- 
arate ballots,  which  he  must  fold  so  that  the  names  can- 
not be  seen,  place  them  in  a  box,  and  draw  out  nineteen 
of  them,  and  the  persons  whose  names  are  on  the  ballots 
80  drawn  shall  constitute  the  grand  jury.    If  less  than 
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nineteen  of  such  persons  are  present,  the  panel  may  be 
filled  as  provided  in  section  two  hundred  and  twenty-six 
of  this  Code.  And  whenever,  of  the  persons  summoned 
to  complete  a  grand  jury,  more  shall  attend  than  are  re- 
quired, the  reauisite  number  shall  be  obtained  by  writing 
tlie  names  of  tuose  summoned  and  not  excused  on  ballots, 
depositing  them  in  a  box,  and  drawing  as  above  provided. 
Special  grand  jiuy— 47  Cal.  135. 

§  243.  Thereafter  such  proceedings  shall  be  had  in  im- 
pannelins  the  grand  jury  as  are  prescribed  in  part  two  of 
the  Penal  Code. 

See  Penal  Code|  sees.  894-901. 

ABTICLE  X. 

Of  iMPAinrBLiiro  Trial  Jubies  in  Courts  ov  Kkcord. 

I  246.  Clerk  to  call  list  of  Jurors  summoned. 

§  247.  Manner  of  Impanneling  prescribed  in  part  two. 

§  246.  At  the  opening  of  court  on  the  day  trial  jurors 
have  been  summoned  to  appear,  the  Clerk  shall  call  the 
names  of  those  summoned,  and  the  court  may  then  hear 
the  excuses  of  jurors  summoned.  The  Clerk  shall  then 
write  the  names  of  the  jurors  present  and  not  excused 
upon  separate  slips  or  ballots  of  paper,  and  fold  such  slips 
so  that  the  names  are  concealea,  and  there,  in  the  pres- 
ence of  the  court,  deposit  the  slips  or  ballots  in  a  dox, 
which  must  be  kept  sealed  or  locked  until  ordered  by  the 
court  to  be  opened.     • 

§  247.  Whenever  thereafter  a  civil  action  is  called  by 
the  court  for  trial,  and  a  jury  is  recjuired,  such  proceedings 
shall  be  had  in  impannelii^  the  trial  jury  as  are  prescribed 
in  part  two  of  this  Code.  If  the  action  be  a  criminal 
one,  the  jury  .shall  be  impanneled  as  prescribed  in  the 
Penal  Code. 

Oiril  action-Hsee  sees.  600-604. 

Orixninal  case— fiee  l^enal  Code,  sees.  1095-1088. 

ARTICLE  XI. 

Of  iicPAOTEuiro  Trial  Juries  in  Courts  kot  of  Record. 

$  250.  Proceedings  in  forming  Jury. 
§  251.  Manner  or  Impanneling. 

§  250.  At  the  time  appointed  for  a  jury  trial  in  Jus- 
tices', Police  or  other  inferior  courts,  the  list  of  jurors 
summoned  must  be  called,  and  the  names  of  those  at- 
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tending  and  not  excused  must  be  written  upon  separate 
slips  ot  paper,  folded  so  as  to  conceal  the  names,  and 
placed  in  a  dox,  from  which  the  trial  jury  must  be  dra^wn. 

§  251.  Thereafter,  if  the  action  is  a  criminal  one,  the 
jury  must  be  impanneled  as  provided  in  the  Penal  Code; 
if  a  civil  One,  as  provided  in  part  two  of  this  Code. 

See  BBC.  247. 

ABTICLE  Xn. 

Of  IXPAXVJSLTSQ  JnSIXS  OF  Utquxst. 

S  294.  Manner  of  Impannellng. 

§  254.  The  manner  of  impanneling  juries  of  inquest  iM 
prescribed  in  the  provisions  of  the  different  codes  relat- 
mg  to  such  inquestti. 
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CHAPTER  IV. 
TRIAL  BY  JURY. 

ABT.  I.  FOBMATIOW  OF  JURT. 

n.  Conduct  of  the  Trial. 
III.  Thb  Ybrdict. 

ARTICLE  I. 

Formation  of  the  Jury. 

S  600.  Jury,  how  drawn. 

I  <)01.  Challenges.  Each  party  ezititled  to  four  peremptory  challenges. 

i  602.  Grounds  of  challenge. 

I  603.  Challenges,  bow  tried. 

I  604.  Jury  to  ue  sworn. 

§  600.  When  the  action  is  .called  for  tiial  by  jury,  the 
clerk  must  draw  from  the  trial  jury  box  of  the  court  the 
ballots  containing  the  names  of  the  jurors,  until  the  jury 
is  completed  or  the  ballots  are  exhausted. 

Jury— generally,  sec.  190,  and  note:  trial  jury,  sees.  193, 194. 

Trial  by  jury— conduct  of,  sec.  607  et  seq. :  waiver  of,  sec.  631 :  ver- 
dict after,  sec.  624  et  seq. 

Trial  jury  box— sec.  246. 

Jnrjr  completed-45  Cal.  323. 

§  601.  Either  party  may  challenge  the  jurors ;  but  where 
there  are  several  parties  on  either  side,  they  must  join  in 
a  challenge  before  it  can  be  made.  The  challenges  are  to 
individual  jurors,  and  are  either  peremptory  or  for  cause. 
Cach  party  is  entitled  to  four  peremptory  challenges.  If 
no  peremptory  challenges  are  taken  until  the  panel  is  full, 
they  must  be  taken  by  the  parties  alternately,  commenc- 
ing with  the  plaintiff.    [In  effect  July  1st,  1874.] 

Challenge  for  canse-HBec.  202,  and  note. 

Peremptory  challenge,  when  taken— see  ExAiciirATioir  of  Ju- 
BORS,  extent  of:  criminal  cases,  37  Cal.  676. 

Examination  of  jnrora— object  of.  23  CaL  376:  extent  of,  45  Cal.  323. 

Formation  of  jury— irregularity  in,  must  be  substantial,  6  Cal.  405;  9 
Cal.  529;  82  Cal.  40. 

§  602.  Challenges  for  cause  may  be  taken  on  one  or 
more  of  the  following  grounds : 

1.    A  want  of  any  of  the  qualifications  prescribed  by 
this  Code  to  render  a  person  competent  as  a  juror; 
FSNAii  Appsndiz— 53  a 
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2.  Consanguinity  or  affinity  within  the  fourth  degree  to 
any  party; 

3.  btanding  in  the  relation  of  guardian  and  ward,  mas- 
ter and  servant,  employer  and  clerk,  or  principal  and 
agent,  to  either  party,  or  being  a  member  of  the  famUy  of 
either  party,  or  a  partner  in  business  with  either  party,  or 
surety  on  any  bond  or  obligation  for  either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on  a  pre- 
vious trial  between  the  same  parties,  for  the  same  cause 
of  action; 

5.  Interest  on  the  part  of  the  juror  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action,  ex- 
cept his  interest  as  a  member  or  citizen  of  a  municipal 
corporation; 

6.  Having  an  unqualified  opinion  or  belief  as  to  the 
merits  of  the  action,  founded  upon  knowledge  of  its  ma- 
terial facts,  or  of  some  of  them; 

7.  The  existence  of  a  state  of  mind  in  the  juror  evinc- 
ing enmity  against  or  bias  to  or  against  either  paVty.  [In 
eftect  July  1st,  1874.] 

Challenge  for  cause,  sufficiency  ot—Spec^ying  grounds,  12  Cal.  48): 
criminal  cases,  37  CaL  277 ;  41  CaL  37.  OtaecHon ,  when  to  be  made,  1  CsL 
38;  18  CaL  109. 

GROUNDS  OF  OHALLENaE  FOR  CAUSE. 

Subdivision  l.*  Incompetency— sees.  198, 199,  and  notes;  also,  see 
note  to  snbd.  4,  tnfrot  and  47  Cal.  388. 

Subdivision  2.  Consangninity  or  affinity— generally,  see  note  to 
sec.  17U,  subd.  2. 

.  Subdivision  3.  Close  relations  to  either  party-Hsee  notes  to  sobds. 
2  and  5.  • 

Subdivision  4.  Prerions  trial,  serving  or  testifying  at— 14  CaL 
IW,  and  see  18  Cal.  109. 

Subdivision  5.  Interest  of  juror— as  to  interest  generally,  see  37 
CaLlW). 

Subdivision  6.  Unqualified  opinion,  possession  of— ezcnstng  for. 
discretionary,  18  Cal.  109,  and  ree  47  Cal.  388:  formation  or  ezpres8i<Mi 
of,  former  requirement,  11  Cal.  69:  degree  of  conviction  necessary. 
(Implied  bias  In  criminal  cases)  16  Cal.  129;  17  Cal.  142:  22  CaL  349;  T, 
CaL  507;  40  Cal.  268;  45  CaL  137;  46  Cal.  78;  48  Cal.  253;  49  Cal.  174. 

Subdivision  7.  Bias— review  of  decision  as  to,  49  Cal.  560;  50  Csl. 
222:  existence  of,  5  Cal.  347 ;  88  CaL  51. 

§  603.  Challenges  for  cause  must  be  tried  by  the  court. 
!l?he  juror  challenged  and  any  other  person  may  be  ezam< 
ined  as  a  witness  on  the  trial  of  the  challenge. 

Jurors,  examination  of— see  sec.  601n. 

Discretion  of  court— decision  not  prejudicial,  41  Cal.  429:  genenllT. 
47  CaL  388;  49  Cal.  679;  50  CaL  222;  ami  see  notes  to  sec.  602,  subds.  6 
and  7. 
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§  604.  As  soon  as  the  jury  is  completed,  an  oath  mnst 
be  administered  to  the  3urors,  in  substance,  that  they 
and  each  of  them  will  well  and  truly  try  the  matter  in 

issue  between ,  the  plaintiff,  and ,. defendant,  and 

a  trae  verdict  render,  according  to  the  evidence. 

Oath,  administration  of— see  sees.  2093-2097. 

ARTICLE  II. 
GOKDTTCT   OF  THE   TBIAL. 

S  607.  Order  of  proceedings  on  trial. 

S  608.  Cliarge  to  the  Jury.   Court  mnst  famish,  in  writing,  upon  re- 
quest, the  points  of  law  contained  therein. 
§  609.  Special  Instructions. 


§  610.  View  by  Jury  of  the  premises. 

§611.  Admomtfon  when  Jury  permitted  to  sepa 

S  612.  Jury  may  take  with  them  certain  papers. 


%  613.  Deliberation  of  jury,  how  conduced. 

S  614.  May  come  into  court  for  further  instructions. 

$>  619.  Proceedings  in  case  a  juror  becomes  sick. 

S  616.  When  prevented  from  giving  verdict,  the  cause  may  be  again 

tried.  • 

§  617.  While  jury  are  absent,  court  may  adjourn  from  time  to  time. 

Sealed  verdict.   Final  adjournment  discharges  the  jury. 
S  618.  Verdict,  how  declared.   Form  of.   Polling  the  jury. 
§  619.  Proceedings  when  verdict  is  informal. 

§  607.  When  the  jury  has  been  sworn,  the  trial  must 
proceed  in  the  following  order,  unless. the  judge,  for 
special  reasons,  otherwise  directs : 

1.  The  plaintiff,  after  stating  the  issue  and  his  case, 
must  produce  the  evidence  on  his  part;  • 

2.  The  defendant  may  then  open  his  defense,  and  offer 
his  evidence  in  support  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting 
evidence  only,  unless  the  court,  for  good  reason,  in  fur- 
therance of  iustice,  permit  them  to  offer  evidence  upon 
their  original  case ; 

4.  When  the  evidence  is  concluded,  unless  the  case  is 
submitted  to  the  jury  on  either  side,  or  on  both  sides, 
without  argument,  the  plaintiff  must  commence  and  may 
conclude  the  argument; 

5.  If  several  defendants,  having  separate  defenses,  ap- 
pear by  different  counsel,  the  court  must  determine  their 
relative  order  in  the  evidence  and  argument; 

6.  The  court  may  then  charge  the  jury. 

Order  of  proof,  discretion  of  court,  as  to— generally,  sec.  2042;  37 

Cal.  438;  61  Cal.  468:  party,  control  of,  over,  8  Cal.  50;  15  Cal.  334;  44  Cal. 
200;  relevancy  of  evidence,  sees.  186^-1870. 

Sttbdivisiok  1.  FlaintUTs  evidence— proof  required,  see  sees. 
1867rl8(». 

SUBDivisioir  2.  Defendant's  evidence-see  note  to  subd.  1. 
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SUBDmsios  3.  Rebutting  eyidenco— Burden  0^  l)roqf,  generaDj. 
see.  1869n :  as  test  of  right  to  rebut,  see  15  Cal.  199;  48  CaL  614.  Credi- 
bility t  0$  to,  sec.  2U5S:  40  Cal.  578.  Discretion  of  court,  as  to  recallliuf  wit- 
ness, sec.  2050;  42  Cal.  298.  Re-opening  case— Where  amendment 
of  complaint,  S3  Cal.  608:  vrhere  cross-complaint,  49  Cal.  233:  recalling 
witness,  sec.  2060;  45  Cal.  80:  supplementary  proof,  6  Cal.  170;  26  CaL* 
606;  38  CaL  697;  42  Cal.  439;  47  Cal.  194, 590;  48  Cal.  614. 

SUBDivisioir  4.  Arguments— plaintiff  opening  and  closing,  2  CaL 
388:  reading  law,  44  CaL  65. 
Subdivision  5.  Several  defendants— separate  trials,  40  CaL  299L 
SUBDivisiov  6.  Charging  the  jury— sees.  606, 603. 

CONDUCT  OP  TRIAL. 

Actions— consolidating,  sec.  1048:  register  of,  sec.  1052.  Amend- 
ments—sec. 473  and  notes.  Appeals— sec.  936  et  seq.  Arguments— 
sec  607,  subd.  4.  Case,  calling  np-Hsec.  594.  Chambers— powers  at, 
sees.  165, 166,  and  notes.  Charge  to  jury— sees.  608,  609,  and  notes. 
Compromise— offer  of,  sec.  997;  contempts,  sees.  120&-1222.  Oontinu- 
ance— sec.  595n,  595.  Costs— sec.  1021  et  seq.  Court— trial  by,  sees.  631- 
636.  Damages— sec.  657,  subd.  5n;  deliberation  of  Jury,  sees.  613,614. 
Dismissal— sec.  585 ;  and  see  Want  of  PsosECUTioir.  Divorce— seo 
sec.  76,  subd.  4  note,  sec.  125.  Errors— of  law,  sec.  657,  subd.  7,  note :  dis- 
regarded, sec.  475.  Rvidence— sees.  1823,  2104.  Exceptions— sees.  646- 
653  and  notes.  Extensions  of  time— sec.  1054.  Facts,  jury  deter- 
mines—sec. 608  and  note,  sec.  2101.  Findings— sec.  633  and  note,  lar 
stmctions  to  jury— generally,  sec  60to:  special,  sec.  609».  Jadges 
—disqualifications  of,  sees,  170-172:  sec.  397,  subd.  4.  Judgment— geneP' 
ally,  577-582, 664n :  givinff  and  entering,  sees,  664-675;  kinds  of,  sec.  577« : 
on  pleadings,  sec.  Wdn.  Jury  trial— sees.  600-623.  Justices'  court— triali 
in,  sees.  871-887.  Language  of  proceedings— sec.  185.  Z^^  judge 
determines— sees.  608,  2102.  Motions— sec.  1003  et  seq.  New  trials- 
sees.  656-663:  uonsuitiicec.  581.  Notices— sec.  1010  et  <e9.  Polling  jury 
—sec.  618.  Order  of  proof— 607n,  supra.  Orders— 1003-1009.  Papers- 
lost  or  defectively  entitled,  sees.  1045, 1046:  iiling  and  senrlce  of,  sees. 
1010-1017.  Place  of  trial— see  Venub.  Pleadings— generally,  sees.  430- 
476:  rules  as  to,  sees.  452-465:  under  Code,  sec.  421n :  judgment  on,  sec 
585n.  Postponements— seo  CoNTiKUASfCS.  Private  trial— sec  12S. 
Reference— sees.  638-645.  Relief— sec.  530  and  nbtes.  Separation— of 
jury,  admonition  on,  sec.  611.  Special  proceedings— sees.  1063-1832. 
Summary  proceedings— sees.  1132-1179.  Stipulations— sec.  2^,  subd. 
In.  Testimony,  taking  down— clerk,  sec.  1051 :  short-hand  reporters, 
sees.  268-274.  Tfaxee-fonrths— of  jury,  agreement  of.  sec.  618».  Trial 
—generally,  sees.  688-663.  Variance— sees.  469-471.  venue— sees.  3»- 
400:  change  of,  sec.  397  et  sea.  Verdict— sees.  624-628.  View— by  Juiy, 
sec  610.  vT'aiver— of  Jury  trial,  sec.  631.  Witnesses— see  EvrDXHCi. 
Writings— see  Eviobnce  :  inspection  of,  sec  IGOO.  Want  of  prosecu- 
tion—dismissal for,  sec.  fiMfi. 

§  606.  In  charging  the  jury,  the  court  may  state  to 
them  all  matters  of  law  which  it  thinks  necessary  for 
their  information  in  giving  their  verdict;  and  if  it  state 
the  testimony  of  the  case,  it  must  inform  the  jurv*  that 
they  are  the  exclusive  judges  of  all  questions  of  fact. 
The  court  must  furnish  to  either  party,  at  the  time,  npon 
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request,  a  statement,  in  writing,  of  the  points  of  law  con- 
tained in  the  charge,  or  sign  at  the  time  a  statement  of 
such  points  prepared  and  submitted  by  the  counsel  of 
either  party. 

Matters  of  law— court  statin;?  In  charge,  Const.  Gal.  art.  6,  sec.  19; 
sec.  2102,  also  sec.  20til,  and  see  uncler  Chabois  to  Jury,  infra. 

Stating  testimony— 20  Cal.  432;  43  Cal.  85:  constitutional  provision, 

see  last  note. 

Questions  of  fact— jury  exclusive  judges  of,  Const.  Cal.  art.  6.  sec. 
19;  sec.  2101,  also  sec.  2061;  17  Cal.  166,  and  see  under  Cha&ge  to 
JUBY,  inSra.   Law  also,  for  jury,  In  libel,  see  Const.  Cal.  art.  1,  sec.  9. 

Charge  to  jvay— Scope  off  see  Instnxctions,  generally,  infra,  and 
Special  instructions,  sec.  609n.  Construction  of,  1  Cal.  476;  22  Cal.  43; 
48  Cal.  85;  49  Cal.  560.  Law  matters,  on,  see  note,  supra,  and  7  Cal.  424 ; 
41  Cal.  123;  4')  Cal.  56;  52  Cal.  315.  Fact,  on  questions  of,  see  note,  supra., 
and  22  Cal.  492;  23  Cal.  193;  24  Cal.  502;  61  Cal.  6Q3;  People  v.  Wong  Ah 
Ngow,  Feb.  10th,  1880,  4  Pac.  C.  L.  J.  552;  McFadden  v.  Mitchell,  April 
22nd,  1880,5  Pac.  C.  L.  J.  334:  point  treated  as  proven,  13  Cal.  427;  18 
Cal.  376;  20  Cal.  56:  33  Cal.  299;  34  Cal.  663;  41  Cal.  123;  51  Cal.  603;  52 
Cal.  315:  53  Cal.  625,  and  see  ASSUJCINO  FAOTt  under  Instnictions  « 
generally,  infra. 

INSTRUOTIONS  QENERALLYt 

ABking— see  special  instructions,  sec.  609n.   Assuming  fkct— 23  Cal. 
193;  24  Cal.  502;  25  Cal.  197:  30  Cal.  539;  33  Cal.  299;  50  Cal.  236;  53  Cal. 
612,  720.   Oharge  in— see  Chakob  to  Jury,  note  supra.   Oonflict- 
Ing— see  Contsadiotoey.    Contradictory— or  Inconsistent,  30  Cal. 
312;  39  Cal.  573;  43  Cal.  552;  44  Cal.  65,  246;  52  Cal.  465;  53  Cal.  56, 708. 
Oorrect— see  Proper.   Equity— special  issues,  7  Cal.  424.   Errone- 
ous-l  Cal. 353;  6  Cal.  433;  8  Cal.  341:  9  Cal.  565:  19  Cal.  143;  24  Cal.  839; 
39  Cal.  25,  123;  52  Cal.  246,  315;  53  Cal.  354,  360.  604.  612,  720;  Black  v. 
Sprague,  March  6th,  1880,  6  Pac.  C.  L.J.  92;  McFadden  v.  Mitchell, 
April  22nd,  18S0,  5  Pac.  C.  L.  J.  334;  Sargent  v.  Linden  O.  M.  Co.  M^ 
25th,  1880, 5  Pac.  C.  L.  J.  404;  People  v.  Allies,  May  26th,  1880, 5  Pac.  C. 
L.  J.  420;  and  see  Bequisites  of;  also  Speciai<  Iitstructions, 
Refits AL  of,  sec.  609«.   £jrect  of,  see  Errors  of  Law,  sec.  657; 
subd.  7  and  notes.   Extent  of— 23  Cal.  331 ;  38  Cal.  362.   Fact,  on  ques- 
tions of— see  note,supra:  fraud, 6  Cal.  119;  8  Cal.  87,207;  19  Cal.  143; 
McFadden  v.  Mitchell,  April  22ud,  1880, 5  Pac.  C.  L.  J.  334;  Parks  v.  Bar- 
ney, June  nth,  1880,  6  Pac.  C.  L.  J.  499.     General,  too— 1  Cal.  366. 
G-ranting— see  under  Special  Instructions,  sec.  G09n.   Inconsis- 
tent—see Contradictory.  Irreconcilable— see  Contradictory. 
Law,  on  matters  of— see  note,  supra.   Libel— Const.  Cal.  art.  1,  sec.  9; 
46  Cal.  124.   MaliciouB  prosecution— 29  Cal.  644;  52  Cal.  246;  53  Cal.  189. 
Objections  to— see  Exceptions,  under  Special  Instructions,  sec. 
V09n.    Oral— 53  Cal.  574.  Passing  on— «ee  under  Special  Instmctions, 
sec.  609».    Pertinency  of  evidence— submitting,  49  Cal.  56.  Point- 
treated  as  proven  In,  see  Assuhinq  Fact,  and  Charge,  note,  supra, 
Presnmed— correct,  53  Cal.  420:  proper.  17  Cal.  123;  20  Cal.  56;  31  Cal. 
1 16 ;  88  Cal.  362;  49  Cal.  560;  53  Cal.  491:  Williams  v.  Hartford  F.  Ins.  Co. 
March  29th,  1880, 5  Pac.  C.  L.  J.  227.   Refusal  of— see  under  Special 
IirsTRXJCTiONS,  sec.  609ra.   Relevant— 2  Cal.  39, 217;  9  Cal.  353;  24  Cal. 
17:  28  Cal.  380;  36  Cal.  404;  39  Cal.  123, 691 ;  45  Cal.  496;  47  Cal.  93;  50  Cal. 
469.    Requisites  of— see  Assuhino  Fact,  Contradictory,  Gen- 
ESA.L,  Bbleyant,  Vaoue.   Special— sec.  609n.   Supplementary— 43 
Cal.  274.    Testimony  on— where  uncontradicted,  45  Cal.  544:  stating. 
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see  note,  supra.   Useless— d3  Cal.  420.  Usnal— sec.  2061;  see  also,  sec. 
2102.   Vague— 39  CaL  690;  and  see  Too  Genebal. 

§  609.  Where  either  party  asks  special  instractions  to 
be  given  to  the  jury,  the  court  must  either  give  such 
instruction,  as  requested,  or  refuse  to  do  so,  or  give  the 
instruction  with  a  modification,  in  such  manner  that  it 
may  distinctly  appear  what  instructions  were  given  in 
whole  or  in  part. 

Instractions,  disposition  of— asking,  granting,  refusing,  modifying, 
manner  of  passing  on,  see  those  heads  under  Special  Instructions, 
infra. 

SPECIAL  nrSTRUOTIONS. 


Adding  to— 47  Cal.  93.  Asking— 6  Cal.  197;  16  Cal.  78;  48  CaL  237, 277; 
53  Cal.  613;  Williams  v.  Hartford  Fire  Ins.  Co.  March  29th,  1880. 5  Pae. 
C.  L.  J.  227.  Disregarding— «  Cal.  197.  Exceptions  to— sec.  646  and 
notes.  Granting— 8  Cal.  390;  13  Cal.  172;  17  Cal.  143;  41  Cal.  66.  Mod- 
ifying—see Addinq  TO,  Qrawtino,  Passino  oif,  OFr£Ri3ro;  see 
Asking.  Passing  on— manner  of ,  2  Cal.  173;  5  Cal.  490;  19  Cal.  476. 
683:  25  Cal.  460;  32  Cal.  280:  34  Cal.  101:  37  Cal.  154;  40  Cal.  543;  49  CaL 
166;  see  also  ADBmo  to.  GRAKTura,  modifying,  Befusai..  Pre- 
senting—see  Asking.  Proposed— 6  Cal.  197;  29  Cal.  556.  Reading- 
time  of,  29  CaL  558.  Refusal  of— proper,  5  Cal.  478;  6  Cal.  197;  8  CaL 
275,  390;  9  Cal.  353;  13  CaL  599;  29  Cal.  556;  32  Cal.  231;  36  CaL  404;  45 
Cal.  496;  47  CaL  93;  49  Cal.  166;  53  CaL  354,  630;  People  v.  Smallmans. 
May  15th,  1880:  Improper,  2  CaL  385;  52  CaL  611:  reasons  for,  8  Cal.  390: 
curing,  8  CaL  87;  30  CaL  631;  50  CaL  469;  People  v.  Ah  Chung,  March 
22Dd,  1880, 5  Pae.  C.  L.  J.  218;  Slemers  v.  Eisen.  March  24th,  ItSO,  5  Pac. 
C.  L.  J.  248.   Time,  presenting  in— where  many,  6  CaL  197. 

§  610.  When,  in  the  opinion  of  the  court,  it  is  proper 
for  the  jury  to  have  a  view  of  the  property  which  is  the 
subject  of  litigation,  or  of  the  place  in  which  any  material 
fact  occurred,  it  njay  order  them  to  be  conducted,  in  a 
body,  under  the  charge  of  an  officer,  to  the  place,  which 
shaH  bo  shown  to  them  by  some  person  appointed  by  the 
court  for  that  purpose.  While  the  jury  are  thus  absent, 
no  person,  other  than  the  person  so  appointed,  shall  speak 
to  them  on  any  subject  connected  with  the  trial. 

View  of  premises— 19  CaL  427;  49  Cal.  607;  50  CaL  556;  53  CaL  60. 

§  611.  If  the  jury  are  permitted  to  separate,  either 
during  the  trial  or  after  the  case  is  submitted  to  them, 
they  shall  be  admonished  by  the  court  that  it  is  their  duty 
not  to  converse  witli  or  suffer  themselves  to  be  addressed 
by  any  other  person  on  any  subject  of  the  trial,  and  that 
it  is  their  duty  not  to  form  or  express  an  opinion  thereon 
until  the  case  is  finally  submitted  to  them. 
Temporary  recess— (laestion  as  to  application,  23  Cal.  631. 

§  612.  Upon  retiring  for  deliberation,  the  jury  may  take 
with  them  all  papers  which  have  been  received  as  evi- 
coDE  Civ.  proc— lo. 
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dence  in  the  cause,  ezeept  depositions  or  copies  of  such 
papers  as  ought  not,  in  the  opinion  of  the  court,  to  be 
taken  from  the  person  having  them  in  possession;  and 
they  may  also  take  with  them  notes  of  the  testimony  or 
other  proceedings  on  the  trial,  taken  by  themselves,  or 
any  oithem,  but  none  taken  by  any  other  person. 

Inspection  of  documents— by,  36  Cal.  168. 

§  613.  When  the  case  is  finally  submitted  to  the  jury, 
they  may  decide  in  court  or  retire  for  deliberation;  if  they 
retire,  they  must  be  kept  together,  in  some  convenient 
place,  under  charge  of  an  otficer,  until  at  least  three- 
fourths  of  them  agree  upon  a  verdict  or  are  dlscharp;ed 
by  the  court.  Unless  by  order  of  the  court,  the  officer 
having  them  under  his  charge  must  not  suffer  any  com- 
munication to  be  made  to  them,  or  make  any  himself,  ex- 
cept to  ask  them  if  they  or  three-fourths  of  them  are 
agreed  upon  a  verdict;  and  he  must  not,  before  their  ver- 
dict is  rendered,  communicate  to  any  person  the  state  of 
their  deliberations,  or  the  verdict  agreed  upon.  [In  effect 
March  10th,  1880.] 

Retiring  for  deliberation— TVmiiorary  separation,  6  Cal.  275;  19  Cal. 
427;  20  Cal.  433;  21  Cal.  337;  22  Cal.  348.    Influence  of  judge,  29  Cal.  258. 

Three-fonrths— agreement  of,  amdt.  1880;  see  Const.  Cal.  art.  l,sec.7. 

§  614.  After  the  jury  have  retired  for  deliberation,  if 

there  be  a  disagreement  between  them  as  to  any  part  of 

the  testimony,  or  if  they  desire  to  be  informed  of  any 

point  of  law  arising  in  the  cause,  they  may  require  the 

officer  to  conduct  them  into  court.    Upon  their  being 

brought  into  court,  the  information  required  must  be 

given  in  the  presence  of,  or  after  notice  to,  the  parties  or 

counsel. 

Information  given— extent  of,  45  Cal.  338:  on  non-luAlclal  days,  sec. 
134,  subd.  1. 

Absence  of  attorneys— criminal  cases,  5  Cal.  148;  87  Cal.  274. 

§  615.  If,  after  the  impanneling  of  the  jury,  and  before 
verdict,  a  juror  become  sick,  so  as  to  be  unable  to  per- 
form his  duty,  the  court  may  order  him  to  be  discharged. 
In  that  case  the  trial  may  proceed  with  the  other  jurors, 
or  another  juror  may  be  sworn  and  the  trial  begin  anew; 
or  the  jur^  may  be  discharged  and  a  new  jury  then  or 
afterward  impanneled. 

§  616.  In  all  cases  where  the  jury  are  discharged,  or 
prevented  from  givin<?  a  verdict,  by  reason  of  accident  or 
other  cause,  during  the  progress  of  the  trial,  or  after  the 
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catise  is  submitted  to  tbem,  the  action  may  be  again  tried 
immediately,  or  at  a  future  time,  as  the  court  may  direct. 
Jxaj  discharged— formalities,  48  GaL  324:  on  non-Jadicial  days,  49 
Cal.226. 

g  617.  While  the  jury  are  absent  the  court  may  adjourn 
from  time  to  time,  in  respect  to  other  business  ;  but  it  is 
nevertheless  open  for  every  purpose  connected  with  the 
cause  submitted  to  the  jury  until  a  verdict  is  rendered  or 
the  jury  discharged.  The  court  may  direct  the  jury  to 
bring  in  a  sealed  verdict,  at  the  opening  of  the  court,  in 
case  of  an  agreement  during  a  recess  or  adjournment  for 
the  day.    [In  effect  March  10th,  1880.] 

Sealed  verdict— hrtDging  In,  12  Cal.  483. 

Adjonmment  for  term— effect  of,  before  amdt.  1880,  48  Cal.  324;  SO 
Cal.  648:  abolition  of  terms,  by  Const.  1879,  see  sec.  73». 

§  618.  When  the  jury,  or  three-fourths  of  tbem,  have 
.Mn<eed  upon  a  verdict,  they  must  be  conducted  into  court, 
their  names  called  by  the  clerk,  and  the  verdict  rendered 
by  their  foreman;  the  verdict  must  be  in  writing,  signed 
by  the  foreman,  and  must  be  read  by  the  clerk  to  the 
jury,  and  the  inquiry  made  whether  it  is  their  verdict. 
Either  party  may  require  the  jury  to  be  polled,  which  is 
done  by  the  court  or  clerk  asking  each  juror  if  it  is  his 
verdict;  if  upon  such  inquiry  or  polling,  more  than  one- 
fourth  of  the  jurors  disagree  thereto,  the  jury  must  be 
sent  out  again,  but  if  no  such  disagreement  be  expressed, 
the  verdict  is  complete  and  the  jury  discharged  from  the 
case.  [In  effect  March  10th,  1880.] 
'  Three-fourths— agreement  of,  see  sec.  613n. 

Verdict  received— on  non-judicial  day,  sec.  134. 

Foiling  jury- 20  Cal.  69. 

Dissenting— more  tban  one-fourth,  amdt.  1880;  grounds  for,  48  Cal. 

688. 

§  619.  When  the  verdict  is  announced,  if  it  is  informal 
or  insufficient  in  not  covering  the  issue  submitted,  it  may 
be  corrected  by  the  jury  under  the  advice  of  the  court,  or 
the  jury  may  be  again  sent  out. 

Corrected  by  jury— 2  CaL  183, 269. 

Court,  power  of— 2  Cal.  183;  3  Cal.  137;  34  Cal.  6S3. 

Waiver— 4  Cal.  260. 


1 
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ABTICLE  in. 
THE  VEKDICT. 

624.  General  and  special  verdicts  defined. 

625.  When  a  general  or  special  verdict  may  be  rendered. 

626.  Verdict  In  actions  for  recovery  of  money  or  on  establisliing 

counter-claim. 

627.  Terdict  in  actions  for  the  recovery  of  specific  personal  prop- 

erty. 

628.  Entry  of  verdict. 

§  624-.  The  verdict  of  a  jury  ia  either  general  or  special. 
L  general  verdict  is  that  by  which  they  pronounce  gener- 
lly  upon  all  or  any  of  the  issues,  either  in  favor  of  the 
laintiff  or  defendant;  a  special  verdict  is  that  by  which 
le  jury  find  the  facts  only,  leaving  the  judgment  to  the 
3urt.  The  special  verdict  must  present  the  conclusions 
I  fact  as  established  by  the  evidence,  and  not  the  evi^ 
ence  to  prove  them :  and  those  conclusions  of  fact  must 
3  so  presented,  as  that  nothing  shall  remain  to  the  court 
It  to  draw  from  them  conclusions  of  law. 

Verdict,  scope  of— confined  by  pleadings  and  issues,  2  Cal.  183,  '2dl ;  6 
J.  433;  38  Cal.  507;  41  Cal.  123:  sufQcient  form,  25  Cal.  479;  40  Cal.  657: 
d  as  to  amending,  see  sec.  473;  3  Cal.  137:  ejectment  in,  sees,  740, 741: 
Lendments  as  to,  see  generally.  Intendments,  sec.  53n:  new  trials 
r misconduct  affecting,  sec.  657,  su4>d.  2  and  note:  joint  defendants, 
£iinst,6  Cal.  197;  15  Cal.  27;  25  Cal.  123:  waiver  of  Informality  in,  38 
1.507;  40  Cal.  408. 

3«neral  verdict— 14  Cal.  168;  15  Col.  162;  25  Cal.  479;  and  see  SCOPE 
Vekdict,  supra, 

Ipecial  verdict— sec.  625n> 

g  625.  In  an  action  for  the  recovery  of  money  only,  or 
ecific  real  property,  the  jury,  in  their  discretion,  may 
ider  a  general  or  special  verdict.  In  all  other  cases 
3  court  may  direct  the  jury  to  find  a  special  verdict 
writing,  upon  all,  or  any  of  the  issues,  and  in  all 
les  may  instruct  them,  if  they  render  a  general  ver- 
it,  to  find  upon  particular  questions  of  fact,  to  be  stated 
writing,  and  may  direct  a  written  finding  thereon, 
e  special  verdfbt  or  finding  must  be  filed  with  the  clerk 
1  entered  upon  the  minutes.  Where  a  special  finding 
facts  is  inconsistent  with  the  general  verdict,  the 
mar  controls  the  latter,  and  the  court  must  give  judg- 
nt  accordingly, 
eneral  verdict— sec.  624n. 

>ecial  verdict— CAarac/ere^,  16  Cal.  113;  17  Cal.  299,510;  19  Cal.  101; 
al.  98.  Directed  by  court.  3  Cal.  396.  Special  issues,  4  Cal.  6;  8  Cal. 
23  Cal.  482 ;  27  Cal.  360.  Change  cf  verdict,  from  special  to  general, 
stl.  639 ;  48  Cal.  588.  Special  finding,  effect  on  general  verdict,  20  Cal. 
23  Cal.  489;  31  Cal.  115:  and  as  to  equity,  see  49  Cal.  126;  53  Cal.  430: 
fflcient,  when,  60  Cal.  61. 
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§  626.  When  a  verdict  is  found  for  the  plaintiff,  in  an 
action  for  the  recovery  of  money,  or  for  the  defendant 
when  a  counter-claim  for  the  recovery  of  money  is  estab- 
lished, exceeding  the  amount  of  the  plaintiff  s  claim  as 
established,  the  jury  must  also  find  the  amount  of  tho 
recovery. 

Amount  of  recoverr— Watson  v.  Damon,  March  5th,  1880, 5  Pae.  C. 
L,  J.  97. 

§  627.  In  an  action  for  the  recovery  of  specific  per- 
sonal property,  if  the  property  has  not  been  delivered  to 
the  plaintiff,  or  the  defendant,  by  his  answer,  claim  a  re- 
turn thereor,  the  jury,  if  their  verdict  be  in  favor  of  the 
plaintiff,  or,  if  being  in  favor  of  the  defendant,  they  also 
tind  that  he  is  entitled  to  a  return  thereof,  must  find  the 
value  of  the  property,  and,  if  so  instructed,  the  value  of 
specific  portions  thereof,  and  may,  at  the  same  time,  assess 
tne  damages,  if  any  are  claimed  in  the  complaint  or  an- 
swer, which  the  prevailing  party  has  sustained  by  reason 
of  the  taking  or  detention  of  such  property.  [In  effect 
July  1st,  1874.] 

Verdict  in  replevin-7  Cal.  568;  8  Cal.  446;  21  Cal.  274;  24  CaL  147. 

§  628.  Upon  receiving  a  verdict,  an  entry  must  be  made 
by  the  clerk  in  the  minutei  of  the  court,  specifying  the 
time  of  trial,  the  names  of  the  jurors  and  witnesses,  and 
setting  out  the  verdict  at  length,  and  where  a  special  ver- 
dict is  found,  either  the  judgment  rendered  thereon,  or  if 
the  case  be  reserved  for  argument  or  further  considera- 
tion, the  order  thus  reserving  it. 
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lie  assignee  may  recover  the  property,  or  the  value  there- 
>f,  as  assets  of  such  insolvent  debtor;  and  if  such  sale, 
Lssignment,  transfer,  or  conveyance  is  not  made  in  the 
isual  and  ordinary  course  of  business  of  the  debtor,  that 
act  shall  be  prima  facie  evidence  of  fraud. 

Fraadolent  preferences  and  transfers— Civil  Code,  sees.  3439-3442;  5 
ial.488;  10  Cal.  237, 269:  12Cal.281;  13  Cal.62;  19  Cal.41;  21  Cal.ll;  22 
al.  194;  23  Cal.  233, 514;  34  Cal.  36, 100:  35  Cal.  223, 302;  37  Cal.  328;  41 
al.  239, 545:  42  Cal.  361;  49  Cal.  620:  51  Cal.  521 ;  53  Cal.  197. 

Assignments  for  benefit  of  creditors— Civil  Code,  sees.  344^3473;  2 
aI.107;  3  Cal.  471;  5  Cal.  210;  8  Cal.  152;  10  Cal.  269, 274;  12  Cal.  469;  14 
al.  450;  41  Cal.  566. 

ARTICLE  IX. 

PENAL  CLAUSES. 

§  56.  From  and  after  the  taking  effect  of  this  act,  if 
ny  debtor  or  insolvent  shall,  after  the- commencement  of 
roceedings  in  insolvency,  secrete  or  conceal  any  proper- 
7  belonging  to  his  estate,  or  part  with,  conceal,  or  de- 
troy,  alter,  mutilate,  or  falsify,  or  cause  to  be  concealed, 
cstroyed,  altered,  mutilated,  or  falsified,  any  book,  deed, 
ocument,  or  writing  relating  thereto,  or  remove,  or  cause 
)  be  removed,  the  same  or  any  part  thereof,  with  intent 
>  prevent  it  from  coming  into  the  possession  of  the  as- 
gnee  in  insolvency,  or  to  hinder,  impede,  or  delay  his 
isignee  in  recovering  or  receiving  the  same,  or  make  any 
siyment,  gift,  sale,  assignment,  transfer,  or  conveyance 
:  any  property  belonging  to  his  estate,  with  like  intent, 
:  shall  spend  any  part  thereof  in  gaming;  or  shall,  with 
itent  to  defraud,  willfully  and  fraudulently  conceal  from 
.3  assignee,  or  fraudulently  or  designedly  omit  from  his 
hedule  any  property  or  effects  whatsoever;  or  if  in  case 
'  any  person  having  to  his  knowledge  or  belief  proved  a 
Ise  or  fictitious  debt  against  his  estate,  he  shall  fail  to 
sclose  the  same  to  his  assignee  within  one  month  after 
»ming  to  the  knowledge  or  belief  thereof;  or  shall  at- 
mpt  to  account  for  any  of  his  property  by  nctitious  less- 
or expenses;  or  shall,  within  three  months  before  the 
•mmencement  of  proceedings  in  insolvency,  under  the 
Ise  pretense  of  carrying  on  business  and  dealing  in  the 
dinary  coprse  of  trade,  obtain  on  credit  from  any  per- 
n  any  goods  or  chattels,  with  Intent  to  defraud ;  or  shall, 
Ith  intent  to  defraud  his  creditors,  within  three  months 
ixt  before  the  conmiencement  of  proceedings  in  insolv- 
icy,  pawn,  pledge,  or  dispose  of  otherwise  than  by  bona 
'e  transactions  m  the  ordinary  way  of  his  trade,  any  of 
3  goods  or  chattels  which  have  been  obtained  on  credit 
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and  remain  unpaid  for,  he  shall  be  deemed  guilty  of  mis- 
demeanor, and,  upon  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  county  jail  for  not  less  than 
Uiree  months  nor  more  than  two  years. 
Concealing  property,  etc.— see  Penal  Code,  sec.  154. 

Ftandnlent  dealing  with  books  or  wiiting->see  Penal  Code,  sec 

132. 

Frand—sec.  49n;  19  Cal.  143. 

Fraudulent  preferences  and  transfers— sec.  55». 

A.ETICLE    X. 

MISCZSLLANEOUS. 

§  57.  If  any  debtor  shall  die  after  the  order  of  adjudi- 
cation, the  proceedings  shall  be  continued  and  concluded 
ki  like  manner  and  with  like  validity  and  effect  as  if  he 
had  lived. 

Continuance  of  proceedings— after  death  of  party,  compare  Code 
Civ.  Proc.  sec.  385. 

§  58.  Pending  proceedings  by  or  against  any  person, 
copartnership,  or  corporation,  no  Statute  of  Limitations  of 
this  State  shall  run  against  a  claim  which  in  its  nature  is 
provable  against  the  estate  of  the  debtor. 

Limitations  generally— see  Code  Civ.  Proc.  sec.  312». 

§  59.  Any  creditor,  at  any  stage  in  the  proceedings, 
may  be  represented  by  his  attorney  or  duly  authorized 
agent. 

Attorney— see  Code  Civ.  Proc.  sec.  275  et  seq. 

§  60.  It  shall  be  the  duty  of  the  court  having  jurisdic- 
tion of  the  proceedings,  to  exempt  and  set  apart  K>r  the  use 
and  benefit  of  said  insolvent  such  real  and  personal  prop- 
erty as  is  by  law  exempt  from  execution ;  and  also  a  home- 
stead in  the  manner  as  provided  in  section  one  thousand 
four  hundred  and  sixty-five  of  the  Code  of  Civil  Pro- 
cedure. 

Property  exempt  from  execution— see  Code  Civ.  Proc.  sec.  690  and 
botes. 

§  61.  The  filing  of  the  petition  by  or  against  a  debtor 
upon  which  an  order  of  adjudication  in  insolvency  may 
be  made  by  the  court,  shall  be  deemed  to  be  the  com- 
mencement of  proceedings  in  insolvency  under  this  act. 

§  62.  Words  used  in  this  act  in  the  singular  include 
the  plural,  and  in  the  plural,  the  singular,  and  the  word 
"debtor"  includes  partnerships  and  corporations. 
Meaning  of  words— compare  Code  Civ.  Proc.  sec.  17. 


PART  IV. 

OF  EVIDENCE. 

GmnsRAJj  Definitionb.    §§  1823-1839. 
TiTLB  L    Of  Gbnebaii  PiUNCiPiiES.    §§  1844-1870. 

n.    Kinds  and  Degrees  of  Evidence.  §§  187C-1978. 
m.    Pboduction  of  Eyidencb.    §§  1981-2054. 
rv.    Effect  of  Evidence.    §  2061. 
V.    Bights  AND  Duties  OF  witnesses.  §§2064-2070. 
VI.    Evidence  in  Pabticclar  Gases,  and  General 
PROVISIONS.    §§  2074-2103. 
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GENERAL  DEFESITIONS  AKD  DIVISIONS. 

3.  H 

4.  D 

I.  T  tabllsbtacu. 


§  1823.  Judicial  evidence  is  ttie  means,  sanctioned  by 
laiT,  of  ascertaining  in  a,  judicial  proceeding  the  trath 
respecting  a  qaestion  of  fact. 
Ertdt  ■        -         — -      ■    - 


§  1824.  Proof  ii  tUB  effect  of  evidence,  the  establisli- 
tnent  of  a  fact  by  evidence. 

SeBoitlon  of  Imn~31  Csi,  201. 
aeai.  IfAl.^UUMa  ot.'Brai.  IStS.lSTO:  budea'oT.secB.'lMen,  IWl:' 


eatabTisbed  by  law: 

1.  For  declariDg  nbat  is  to  be  taken  as  tnie  without 

2.  For  declaiing  the  preaumptioDS  of  law,  both  those 
which  are  disputable  and  those  wliich  are  conclusive;  and, 

3.  For  the  production  of  legal  evidence; 

4.  For  the  exclusion  of  whatever  is  not  legal ; 

5.  For  determining  in  certain  cases,  the  value  and  effect 
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Subdivision  2.  Fresnmptions— sees.  1959, 1961-1963  and  notes. 

Subdivision  3.   Production  of  evidence—sees.  1961-3064. 

Subdivision  4.   Ezdnsion  of  evidence— sees.  1867, 1868. 

Subdivision  5.  Value  and  effect  of  evidence—sec.  2061;  also  see 
sec.  1828  et  seq. 

§  1826.  The  law  does  not  require  demonstration;  that 
is,  such  a  degree  of  proof  as,  excluding  possibility  of 
error,  produces  absolute  certainty,  because  such  proof  is 
rarely  possible.  Moral  certainty  only  is  required,  or  that 
degree  of  proof  which  produces  conviction  in  an  unprej- 
udiced mind. 

Proof— sec.  1824  and  note. 

§  1827.  There  are  four  kinds  of  evidence: 

1.  The  knowledge  of  the  court; 

2.  The  testimony  of  witnesses; 

3.  Writings; 

4.  Other  material  objects  presented  to  the  senses. 
Subdivision  1.   Knowledge  of  the  court— sec.  1875  and  notes. 
Subdivision  2.   Witnesses— sees.  1878-1884. 
Subdivision  3.   Writings— sees.  1887-1951. 
Subdivision  4.   Other  material  objects— sec.  1954. 

§  1828.  There  are  several  degrees  of  evidence: 

1.  Primary  and  secondary; 

2.  Direct  and  indirect; 

'3.  Prima  facie,  partial,  satisfactory,  indispensable,  and 
conclusive.    [lu  effect  July  1st,  1874.] 

§  1829.  Primary  evidence  is  that  kind  of  evidence 
which,  under  every  possible  circumstance,  affords  the 
greatest  certainty  of  the  fact  in  question.  Thus,  a  writ- 
ten instrument  is  itself  the  best  possible  evidence  of  its 
existence  and  contents.    [In  effect  July  Ist,  1874.] 

§  1830.  Secondary  evidence  is  that  which  is  inferior  to 
primary.  Thus,  a  copy  of  an  instrument,  or  oral  evidence 
of  its  contents,  is  secondary  evidence  of  the  instrument 
and  contents.    [In  effect  July  1st,  1874.] 

Secondarv  evidence— that  conveyance  authorized  by  corporation, 
62  Cal.  192. 

Contents  of  a  writing— evidence  of,  sec.  1855. 

§  1831.  Direct  evidence  is  that  which  proves  the  fact 
in  dispute  directly,  without  an  inference  or  presumption, 
and  which  in  itself,  if  true,  conclusively  establishes  that 
fact.  For  example:  if  the  fact  in  dispute  be  an  agree- 
ment, the  evidence  of  a  witness  who  was  present  and 
witnessed  the  making  of  it,  is  direct. 
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§  1832.  Indirect  evidence  is  that  which  tends  to  estab- 
lish the  fact  in  dispute  by  proving  another,  and  which, 
though  true,  does  not  of  itself  conclusively  establish  that 
fact,  but  which  affords  an  inference  or  presumption  of  its 
existence.  For  example:  a  witness  proves  an  admission 
of  the  party  to  the  fact  in  dispute.  This  proves  a  fact, 
from  which  the  fact  in  dispute  is  inferred. 

Indirect  evidence— sees.  1957-1963. 

§  1833.  Prima  fade  evidence  is  that  which  suffices -for 
the  proof  of  a  particular  fact,' until  contradicted  and  over- 
come by  other  evidence.  For  example :  the  certificate  of 
a  recording*  officer  \^  prima  facie  evidence  of  a  record,  but 
it  may  afterward  be  rejected  upon  proof  that  there  is  no 
such  record.    [In  effect  July  Ist,  1874.] 

Fkima  facie  evidence— seal  of  corporation  as,  52  CaL  193w 

Disputable  presumption— sec.  1963. 

f;  1834.  Partial  evidence  is  that  which  goes  to  establish 
etached  fact,  in  a  series  tending  to  the  fact  in  dispute. 
It  may  be  received,  subject  to  be  rejected  as  incompetent, 
unless  connected  with  the  fact  in  dispute  by  proof  of 
other  facts.  For  example:  on  an  issue  of  title  to  real 
property,  evidence  of  the  continued  possession  of  a. re- 
mote occupant  is  partial,  for  it  is  of  a  detached  fact, 
which  may  or  may  not  be  afterward  connected  with  the 
fact  in  dispute. 
Connected  with  the  fact  in  dispute— sec.  1868. 

tl835.  That  evidence  is  deemed  satisfactory  which 
inarily  produces  moral  certainty  or  conviction  in  an 
unprejudiced  mind.    Such  evidence  alone  will  justify  a 
verdict.    Evidence  less  than  this  is  denominated  slight 
evidence. 
Satisfactory  evidence— to  Justify  verdict,  sec.  2061,  subd.  5. 

§  1836.  Indispensable  evidence  is  that  without  which 
a  particular  fact  cannot  be  proved. 
Indispensable  evidence— sees.  1967-1974. 

§  1837.  Conclusive  or  unanswerable  evidence  is  that 
which  the  law  does  not  permit  to  be  contradicted.  For 
example:  the  record  of  a  court  of  competent  jurisdiction 
cannot  be  contradicted  by  the  parties  to  it. 

Conclusive  evidence— sees.  1908, 1963, 1978. 

§  1838.  Cumulative  evidence  is  additional  evidence  of 
the  same  character  to  the  same  point. 

§  1839.  Corroborative  evidence  is  additional  evidence 
of  a  different  character,  to  the  same  point. 
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TITLE  I. 

OF   THE    GhlSlTSRAL   PRINCIPLE3    OF    EVX- 

DENCB. 

S .  1844.  One  witness  sufficient  to  prove  a  fact. 

S  1845.  Testimony  confined  to  personal  knowledge. 

%  1846.  Testimony  to  be  in  presence  of  persons  affected. 

S  1847.  Witness  presumed  to  speak  the  trutli. 

S  1848.  One  person  not  affected  by  acts  of  another, 

S  1849.  Declarations  of  precedessor  in  title  evidence. 

I  1850.  Declarations  whlcli  are  a  part  of  the  transaction 

$  1851.  Evidence  relating  to  third  person. 

I  1852.  Declaration  of  decedent  evidence  of  pedigree. 

i  1853.  Declaration  of  decedent  evidence  against  his  successor  In  in- 

S  1854.  When  part  of  a  transaction  proved,  the  whole  is  admissible. 

i  1855.  Contents  of  writing,  how  proved. 

%  1856.  An  agreement  reduced  to  writing  deemed  the  whole. 

§  1857.  Construction  of  language  relates  to  place  where  used. 

S  1858.  Construction  of  statutes  and  instruments,  general  rule. 

§  1859.  The  intention  of,  the  Legisiature  or  parties. 

§  1860.  The  circumstances  to  be  considered. 

^  1861.  Terms  to  be  construed  in  their  general  acceptation. 

§  1862.  Written  words  control  those  printed  in  a  blank  form. 

$  1863.  Persons  skilled  may  testify  to  decipher  characters. 

§  1864.  Of  two  constructions,  which  preferred. 

§  1865.  A  written  instrument  construed  as  understood  by  parties. 

§  1866.  Construction  in  favor  of  natural  right  preferred. 

^  1867.  Material  allegations  only  to  be  proved. 

§  1868.  Evidence  confined  to  material  allegations. 

^  1869.  Affirmative  only  to  be  proved. 

§  1870.  Facts  wliich  may  be  proved  on  triaL 

S  1844.  The  direct  evidence  of  one  witness  who  is  en- 
titled to  full  credit  is  sufficient  for  proof  of  any  fact,  ex- 
cept perjury  and  treason. 

<^e  witness— witness,  definition,  sec.  1878:  witness,  competency. 
sec.  1879  et  seq. :  two  witnesses  for  lost  or  destroyed  will,  sec.  1339:  per- 
jury and  treason,  more  than  one  witness,  sec.  1968. 

§  1845.  A  witness  can  testify  of  those  facts  omy 
which  he  knows  of  his  own  knowledge;  that  \s,  whicn 
are  derived  from  his  own  perceptions,  except  in  those  few 
express  cases  in  which  his  opinions  or  inferences,  or  the 
declarations  of  others,  are  aamissible. 

Opimona,  inferences,  declarations— see  sec.  1870  and  notes:  testi- 
mony as  to,  22  Cal.  563;  43  Cal.  485. 

§  1846.  A  witness  can  be  heard  only  upon  oath  or  af- 
firmation, and  upon  a  trial  he  can  be  neard  only  in  the 
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piesenoe  and  subject  to  the  examination  of  all  the  parties, 
if  they  choose  to  attend  and  examine. 

Witmess-^defined,  sec.  1S7B. 

Witiiesaes->€<Hnpeteiicy  of,  sec.  1879  ef  seq. 

Oath  or  affiimation— administration  of,  sees.  20;;S>2937. 

EjEamination  of  witnesses— sees.  2012-2054. 

§  1847.  A  witness  is  presumed  to  speak  the  truth. 
This  presumption,  however,  may  be  repelled  by  the  man- 
ner in  which  he  testifies,  by  the  character  oi  his  testi- 
mony, or  by  eyidence  affecting  his  character  for  truth, 
honesty,  or  integrity,  or  his  motives,  or  by  contradictory 
evidence;  and  the  jury  are  the  exclusive  judges  of  his 
credibility. 

Witness— sec  1878  et  seq. 

I^samed  to  speak  the  troth— sec.  196S,  sabd.  1 :  eyidence  of  good 
cbaracter,  sec  2053. 

lYesiunption  repelled— manner  of  testifying,  sec.  2061,  subd.  2 :  char* 
ncter  of  testimony,  sec.  2061,  subd.  3 :  Impeaching  credit,  sees.  2019, 2051. 
2053:  motiyes,  hostility,  52  CaL  380:  contradictory  eyidence,  sec.  2040, 
2051. 

Jury  ezclosiye  judges  of  credibility— sec.  2061. 

g  1848.  The  rights  of  a  party  cannot  be  prejudiced  by 

the  declaration,  act,  or  omission  of  another,  except  by 

virtue  of  a  particular  relation  between  them;  therefore, 

proceedings  against  one  pannot  affect  another.    [In  effect 

July  1st,  1874.  J 

Particular  relation— requisite,  2  Cal.  145:  wife,  where  marriage  in 
issue,  9  Cal.  5')^:  husband,  crime  of,  not  imputed  to  wife,  49  Cal.  637: 
partner,  agent,  etc.  sec.  1870,  subd.  5 :  parties  to  fraud,  20  Gal.  596:  ofil- 
cers  and  master  of  vessel,  33  Cal.  61 :  attorney,  47  Cal.  240. 

Declaration,  etc.,  of  another— when  admissible,  sees.  1849>1853. 

§  1849.  Where,  however,  one  derives  title  to  real  prop- 
erty from  another,  the  declaration,  act,  or  omission  of  the 
latter,  while  holding  the  title,  in  relation  to  the  property, 
is  evidence  against  the  former. 

Constmction  of  section— 50  Cal.  478. 

Declarations  of  predecessor— admissible,  12  Cal.  163;  30  Cal.  430;  33 
Cal,  466;  38  Cal.  51 ;  42  Cal.  29S :  relating  to  the  real  property, 50  Cal.  478 : 
while  holdhig  the  title,  2  Cal.  148:  12  Cal.  496;  25  Cal.  202;  38  Cal.  278: 
against  the  former,  23  Cal.  347;  4!)  Cal.  2i>4:  52  Cal.  348:  estoppel  by,  5 
Cal.  84:  analogous  doctrine  as  to  personalty*  40  Cal.  474;  and  see 
"  fraud,"  under  Bes  Gbst^,  sec.  1850n. 

§  1850.  Where,  also,  the  declaration,  act,  or  omission 
forms  part  of  a  transaction,  v^ich  is  itself  the  fact4n  dis- 
pute, or  evidence  of  that  fact,  such  declaration,  act,  or 
omission  is  evidence,  as  part  of  the  transaction. 


§§  1851-5  GENERAL  PRINCIPLES.  ^^ 

Res  getta,  part  of— declarations,  etc.,  forming.  Generally ^  time  of 
declarations,  35  Csd.  49;  52  Cal.  212;  written  declarations,  etc.,  may  be, 
sec.  1946;  21  Cal.  374 ;  47  Cal.  294 :  declarations  not  forming,  42  CaL  27;  4a 
Cal.  462.  Special  instances,  assault,  35  Cal.  274 :  49  Cal.  388<  conspiracy, 
in  fartherauce  of,  27  Cal.  572:  declarations  before  others,  sec.  1870, 
subd.  3;  29  CaL  637:  dying  declaration,  sec.  1870,  subd.  4:  35  Cal.  49:  en- 
tries in  corporation  books,  when  inadmissible,  53  Cal.  248:  fraad,  im- 
peaching sale  for,  7  Cal.  391;  8  Cal.  109, 325;  15  Cal.  50;  23  Cal.  331;  25  Cal. 
202:  86  CaL  205:  insurance  policy,  Fishbeck  v.  Phoenix  Ins.  Co.  March 
24tn,  1880, 5  Pac.  C.  L.  J.  212 :  malice,  35  CaL  373 :  writing,  to  explain,  sec, 
1860. 

§  1851.  And  where  the  question  in  dispate  between 
the  parties  is  the  obligation  or  duty  of  a  third  person, 
>yhatever  would  be  the  evidence  for  or  against  such  per- 
son is  prima  facie  evidence  between  the  parties.  [In  effect 
July  1st,  1874.] 

§  1852.  The  declaration,  act,  or  omission  of  a  member 
of  a  family,  who  is  a  decedent,  or  out  of  the  jurisdiction,  is 
also  admissible  as  evidence  of  common  reputation,  in 
cases  where,  on  questions  of  pedigree,  such  reputation  is 
admissible. 

Declaration  of  decedent— sec.  1870,  subd.  4. 

Common  reputation— on  questions  of  pedigree,  etc.,  sec.  1870, 
subd.  Ua 

§  1853.  The  declaration,  act,  or  omission  of  a  dece- 
dent, having  sufficient  knowledge  of  the  subject,  against 
his  pecuniary  interest,  is  also  admissible  as  evidence  to 
that  extent  against  his  successor  in  interest. 

Decedent's  declaration  against  interest— sec.  1870,  subd.  4 ;  44  CaL 
269;  45  Cal.  137;  46  CaL  610;  47  Cal.  842  entries  and  other  writings,  sec. 
1946. 

§  1854.  When  part  of  an  act,  declaration,  conversa- 
tion, or  writing  is  given  in  evidence  by  one  party,  the 
whole  on  the  same  subject  may  be  inquired  into  by  the 
other;  when  a  letter  is  read,  the  answer  may  be  given: 
and  when  a  detached  act,  declaration,  conversation,  or 
writing  is  given  in  evidence,  any  other  act,  declaration, 
conversation,  or  writing,  which  is  necessary  to  make  it 
understood,  may  also  be  given  in  evidence. 

Part,  admitting  more— section  applicable,  3  Cal.  106;  5  Cal.  133;  9 
CaL  529;  10  Cal.  371;  12  CaL  664;  19  CaL  689;  25  Cal.  128;  29  Cai.  4OT,641: 
36  CaL  648:  38  Cal.  279:  section  inapplicable,  30  Cal.  65, 542;  32  Cal.  360: 
error  under  section,  when  not  prejudicial,  50.  Cal.  137:  documents, 
cross-examination,  etc.,  sees.  2047,2048:  related  documents  as  evidence. 
47  Cal.  294. 

§  1855.  There  can  be  no  evidence  cff  the  contents  of  a 
writing,  other  than  the  writing  itself,  except  in  the  follow- 
ing cases : 
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1.  Where  the  original  has  been  lost  or  destroyed;  in 
which  case  proof  oi  the  loss  or  destruction  must  first  be 
made ; 

2.  When  the  original  is  in  the  possession  of  the  party 
against  wliom  the  evidence  is  offered,  and  he  fails  to  pro- 
duce it  after  reasonable  notice ; 

3.  When  the  original  is  a  record  or  other  document  in 
the  custody  of  a  public  officer; 

4.  When  the  original  has  been  recorded,  and  a  certified 
copy  of  the  record  is  made  evidence  by  this  Code  or  other 
statute; 

5.  When  the  original  consists  of  numerous  accounts  or 
other  documents,  which  cannot  be  examined  in  court 
"Without  great  loss  of  time,  and  the  evidence  sought  from 
them  is  only  the  general  result  of  the  whole. 

.  In  the  cases  mentioned  in  subdivisions  three  and  four, 
a  copy  of  the  original  or  of  the  record  must  be  produced; 
in  those  mentioned  in  subdivisions  one  and  two,  either  a 
copy  or  oral  evidence  of  the  contents.  [In  effect  July  1st, 
1874.] 

Nature  of  provision— 9  Gal.  430;  10  Cal.  126. 

Contents  of  writing— showing  permissible,  sees.  1937,  1969;  5  Cal. 
467;  9  Cal.  593;  13  Cal.  84;  43  Cal.  162;  49  Cal.  264;  50  Cal.  353. 

Subdivision  1.  Original  lost  or  destroyed— proof  requisite,  5  Cal. 
389;  9  Cal.  430;  15  Cal.  183;  H  Cal.  640:  diligent  search  unsuccessful,  5 
Cal. 502,517;  6Cal.460:  12 Cal.  104;  15Cal.  63,872;  18Cal.l65;  19Cal.683: 
22  Cal.  659;  29  Cal.  66.5:  30  Cal.  360;  33  Cal.  320:  49  Cal.  653,  671;  beyond 
control,  8  Cal.  49;  13  Cal.  638;  19  Cal.  94;  27  Cal.  54:  secondary  evidence 
admitted,  8  Cal.  49;  12  Cal.  11;  17  Cal.  569;  22  Cal.  50;  26  Cal.  270;  51  Cal. 
198:  recorder's  book  as  evidence,  17  Cal.  43. 

Subdivision  2.  Original  in  possession  of  opponent— notice  to 
produce,  sees.  1938, 1939;  12  Cal.  403:  15  Cal.  63 :  secondary  evidence  ad- 
mitted, 9  Cal.  593;  12  Cal.  403;  38  Cal.  584:  denial  of  existence  ueed  not 
be  proved,  sec.  1869. 

Subdivision  3.  Public  records— 7  Cal.  110,  288;  12  Cal.  20;  18  CaL 
479:  public  writings  generally,  sees.  1892-1926. 

Subdivision  4.  Original  on  record— certified  copy  admissible 
when,  3  Cal.  427;  6  Cal.  488,  579;  12  Cal.  306;  13  Cal.  638;  25  Cal.  122;  27 
Cal.  50, 238;  38  Cal.  216, 442. 

fl856.  When  the  terms  of  an  agreement  have  been 
uced  to  writing  by  the  parties,  it  is^o  be  considered  as 
containing  all  those  terms,  and  therefore  there  can  be  be- 
tween the  parties  and  their  representatives,  or  successors 
in  interest,  no  evidence  of  the  terms  of  the  agreement 
other  than  the  contents  of  the  writing,  except  in  the  fol- 
lowing cases : 

1.  Where  a  mistake  or  imperfection  of  the  writing  is  put 
in  issue  by  the  pleadings; 

2.  Where  the  validity  of  the  agreement  is  the  fact  in  dis- 
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pnte.  Bat  tbis  section  does  not  exclude  other  evidence  01 
the  cilcumstaDcea  under  which  the  agreemeat  \nw  madf, 
or  to  vhich  it  relates,  as  deQned  in  Hection  etKbteeD  Iinnd- 
red  and  aixtv.  or  to  explain  an  extrioaic  ambiftuity,  or  to 
establish  illegality  or  fiaud.  The  teim  agreemeDt  io- 
cludei  deeds  and  wills,  as  well  as  contracts  Between  par- 
ties. 


,  unless  the  parties  have  reference  to  a  differeat 

Intarpntation  of  saatnct— lei  loci.  Civil  Code.  aec.  KM. 
§  18S8.  In  the  construction  of  a  statute  or  instrnment. 
the  office  of  the  judge  is  simplj  to  ascertain  and  declare 
what  is  in  teims  or  in  substance  contained  therein,  not  to 
insert  what  lias  been  omitted,  or  to  omit  wbat  has  been 
inserted;  and  where  there  are  several  provisions  or  par- 
ticalats,  such  a  construction  is,  if  possible,  to  be  adopted 
as  will  give  effect  to'all. 

OoniDnctian—geiiorBllT,  aec.  1399  Mid  notes:  dedarlngirhat  la  mil- 
ten.  £1  Cal.US:  eTilDaL  eBccI  to  all.  CWII  Coile,  sees.  IMl,  SMI  i  I  €31. 
iffi.SM:  3cai.*rfi  aca.ira;  fiCai.«;  isciLU:  MC»LH8i  aaOiii;: 

11Cb].3W,4I2;  32CB1.499;  34  Cal.  183;  38  CaL  ilj. 

§  1859.  In  a  construction  of  a  statute,  the  intenUoa 
of .  tbe  Legislature,  and  in  the  construction  of  the  Inatia- 
laeut,  the  intention  of  tbe  parties,  is  to  be  pursued  if 
possible ;  and  when  a  general  and  particular  provision  am 


inaistent,  tlie  latter  ia  pnrnmonnt  to  the  former.  So  a 
ticular  iateut  will  coatrot  a  geDutal  one,  that  ia  incon- 
ent  irltli  It. 


§  1860L  For  the  proper  coaatrnction  ot  an  tsstrnmeot, 
tl)o  ciicumauiices  uodei  which  it  nas  made,  iocludiag  the 
Eituatioa  of  tbo  Bubject  of  the  instrument,  acil  of  the  par- 
lies to  it,  ma;  also  Lo  bIidwd,  so  that  the  judge  be  placed 
In  the  position  of  those  whose  language  he  is  to  interpret 

Caunrnction  of  inslnimants— sec.  lessn. 

SDiroDnding  ciicamBtimces— may  be  shown,  Cjill  Code.  sec.  IMli 

3«Cal.B9iZ9  Cal.iSn;  33  Ca1.£03i  47  Cal.GT;  48  Cal.  ]U,M»:  by  parol 
erldeiKie,  11  Cal.  IMi  is  Cal.iE:  Kt  Cal.49;i  23  Csl.339i  n  Cal.  lu» 
Cal.  WA:  usue.  sec.  ISTV,  sulxl.  13 :  dcscripUte  pan  ot  coDveyance,  sec 
9)77:  U  Car%4.  S»:  M  Cal.  «Wi  SS  CaL  Uf. 

S  1861.  The  terms  ot  a  writing  are  presumed  to  nave 
been  used  in  their  primary  and  eeneml  acceptation,  but 
evidence  is  uevertheless  Bdmissible  that  they  have  a,  local, 
technical,  or  otherwise  peculiar  signification,  and  were  so 
used  and  understood  in  tbe  particular  instance,  in  which 
case  the  agreement  must  be  construed  accordingly. 

Pscnliar  tigniacalioii  otMrms— may  bo  shoTrn,  14  Cal.  23;  N  CuL 
ai;  47  Cal.  ISl:  compare  Civil  Code.  sees.  1M4.  KU. 

§  1862.  When  an  instrument  consists  mrtly  of  written 
words  and  partly  of  a  printed  form,  and!^  the  two  are  in- 
consistent, the  former  controls  tbe  bitter. 

Compara— Civil  Code,  aec.  16S1. 


it  understjjod  by  the  conrt,  the  evi- 
dence  of  per^ns  skilled  in  deciphering  the  characters,  cl 
who  understand  tbe  language,  ia  admissible  to  declare  the 
characters  or  the  meaning  of  the  language. 
Be*— sec.  1970,  anbda.  B,  10,  anil  notes. 

§  1864.  'When  the  terms  of  an  agreement  have  been 
Intended  in  a  different  sense  by  the  difiecenC  parties  to  it. 
that  sense  is  to  prevail  against  either  party  in  which  bu 
supposed  the  other  nnderstood  it,  and  when  different  con- 
.. — .: —  .<  jj  provision  are  otherwiae  equally  proper. 
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at  is  to  be  taken  which  is  most  favorable  to  the  party  in 
hose  favor  the  provision  was  made. 
:!ompare— Civil  Code,  sees.  1640, 1654. 

§  1865.  A  written  notice,  as  well  as  every  other  writ* 
g,  is  to  be  construed  according  to  the  ordinary  accepta- 
)n  of  its  terms.  Thus,  a  notice  to  the  drawers  or  in- 
>rsers  of  a  bill  of  exchange  or  promissory  note,  that  it 
ts  been  protested  f  op  want  of  acceptance  or  payment, 
nst  be  held  to  import  that  the  same  has  been  duly  prc- 
nted  for  acceptance  or  payment,  and  the  same  refused, 
id  that  the  holder  looks  for  payment  to  the  person  to 
hom  the  notice  is  given. 

>rdinar7  acceptation^see  sec.  1861 :  compare  Civil  Code,  sec.  1644 : 
tice  of  dishonor.  Civil  Code,  sec.  3143;  4  Cat  213;  8  Cal.626;  14  Cal. 
i;  24  CaL  379. 

§  1866.  When  a  statute  or  instrument  is  equally  sus- 
ptible  of  two  interpretations,  one  in  favor  of  natural 
;ht  and  the  other  against  it,  the  former  is  to  be  adopted. 

§  1867.  Kone  but  a  material  allegation  need  be  proved. 

/[aterial  allegation— defined,  sec.  463:  In  complaint,  see  Codo, 
jading,  sec.  426n:  48  Cal.  439 :  not  controverted,  sec.  4ti2. 

I  1868.  Evidence  must  correspond  with  the  substance 
the  material  allegations,  and  be  relevant  to  the  question 
dispute.  Collateral  questions  must  therefore  be  avoid- 
.  It  is,  however,  within  tho  discretion  of  the  court  to 
rmit  inquiry  into  a  collateral  fact,  when  such  fact  is  di- 
3tly  connected  with  the  question  in  dispute,  and  is  es- 
Qtial  to  its  proper  determination,  or  when  it  affects  the 
edibility  of  a  witness. 

/orrespondence  between  evidence  and  allegations— 28  Cal.  67: 
riance,  sees.  469-471 :  tender  cannot  be  proven  unless  pleaded,  63 
1.597. 

Relevant  evidence— required,  4  Cal.  229;  21  Cal.  23:  27  Cal.  422;  SO 
I.  252;  48  Cal.  434, 545;  Smith  v.  East  Brancii  M.  Co.,  Feb.  12th.  1880, 4 
c.  C.  li.  J.  562 :  admis8l)>le  evidence  under  requirement,  sec.  1870  and 
bes:  objection  or  exception  to  evidence,  sec.  646».> 

Collateral  fact— conn ectingrf  sec.  1870  and  notes;  51  Cal.  75;  Bancroft 
leringhi,  Feb.  4th,  1880,4  ±»ac.  C.  L.  J.  536:  entirely  Irrelevant,  49 
1.374;  52  Cal.  225,605;  53  Cal.  735:  credibility  of  witness,  sees.  1847 
1 1870,  subd.  16. 

I  1869.  Each  party  must  prove  his  own  aflarmative  al- 
^ations.  Evidence  need  not  be  given  in  support  of  a  neg- 
Lve  allegation,  except  when  such  negative  allegation  is 
essential  part  of  the  statement  of  the  right  or  title  on 
lich  the  cause  of  action  or  defense  is  founded,  nor  even 
such  case  when  the  allegation  is  a  denial  of  the  existence 
Pbital  Afpibkdix.— 5S. 


.  of  a  ilocunieiit,  the  cnstody  at  which  balones  w  tho  op. 
posite  iwrty. 

AfflnqaliTs  (llegslloiu— ailmllted  facta  need  Dot  be  prored.  !S  CoL 
KS;  »C»1.M8: 41  Cal.  157,131:  43  Col.  SMM7Cil.M,!13Tiifflnnatl vomit 
icr  in  answer  unpro  vcu,  il  larccariled.  fij  Cal.iH:  buiaen  of  proof,  ■«. 
UflliMCal.dSi:  alCnl.  IMi  S3Cal,  S.>t;  Doiigberty  t.Hurlwu.lfcircb 

Jar  Bllrgatloiu  1 0  be  proven.  31  Cat.  2t8i  af  Cal.  il?;  S3  CiL  ;li)  Grim  n. 
Kamer,  June Wtb,  IM.  i  Pic.  C.  L.  J.  S9«. 
Keg«tlT«  allagstioa— some erldeuee required,  St  CaLCll;  deolals. 

SDFFIOIBITOY  OF  EVIDBHOB  IN  VARIOUS  OASES. 


^  1870L  la  coaf ormity  vith  the  preceding  proTlsloni, 
evidence  may  he  glveD  upon  a  trial  at  the  following 

J.  The  precise  fact  in  dispute; 

2.  Tho  act,  declaration,  or  omission  of  a  party,  as  evi- 
donco  ngainst  auch  party; 

.3.  An  act  or  declaration  of  another,  la  the  presence 
and  within  the  obserration  of  a  party,  and  his  conduct  in 

4.  Tho  act  or  declaration,  verbal  or  written,  of  a  de- 
ceaxed  person  in  respect  to  the  relationship,  hirth,  mar- 
riage, or  death  of  any  person  related  by  blood  or  mar- 
riage to  such  deceased  person ;  the  act  or  declaration  of  a 
deceaaed  person  done  or  made  agn.iiiat  hia  interest  io  ro- 
'-  ' lI  property;   and  also  in  criminal  actions. 
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scope  of  the  partnership  or  agency,  and  during  its  exist- 
ence. The  same  rule  applies  to  tne  act  or  declaration  of 
a  joint  owner,  joint  debtor,  or  other  person  jointly  inter- 
ested with  the  party; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of 
a  conspirator  again&t  his  coconspirator,  and  relating  to 
the  conspiracy; 

7.  The  act,  declaration",  or  omission  forming  part  of  a 
transaction,  as  explained  in  section  eighteen  hundred  and 
fifty; 

8.  The  testimony  of  a  witness  deceased,  ^or  out  of  the 
jurisdiction,  or  unable  to  testify,  given  in  a  former  action 
between  the  same  parties,  relating  to  the  same  matter; 

9.  The  opinion  of  a  witness  respecting  the  identity  or 
handwriting  of  a  person,  when  he  has  knowledge  of  the 
person  or  handwriting;  his  opinion, on  a  question  of  sci- 
ence, art,  or  trade,  when  he  is  skilled  therein ; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing, 
the  validity  of  which  is  in  dispute,  respecting  the  mental 
sanity  of  the  signer;  and  the  opinion  of  an  intimate  ac- 
quaintance respecting  the  mental  sanity  of  a  person,  the 
reason  for  the  opinion  being  given; 

11.  Common  reputation  existing  previous  to  the  contro- 
versy, respecting  facts  of  a  public  or  general  interest  more 
than  thirty  years  old,  and  in  cases  ofpedigree  and  bound- 
ary; 

12.  Usage,  to  explain  the  true  character  of  an  act,  con- 
tract, or  instrument,  where  such  true  character  is  not 
otherwise  plain;  but  usage  is  never  admissible,  except  as 
an  instrument  of  interpretation; 

13.  Monuments  and  inscrix)tions  in  public  jilaces,  as  evi- 
dence of  common  reputation;  and  entries  in  family  bi- 
bles, or  other  family  books  or  charts ;  engravings  on  rings, 
family  portraits,  and  the  like,  as  evidence  of  pedigree; 

14.  The  contents  of  a  writing,  when  oral  evidence  there- 
of is  admissible; 

15.  Any  other  facts  from  which  the  facts  in  issue  are 
presumed  or  are  logically  inferable; 

16.  Such  facts  as  serve  to  show  the  credibility  of  a  wit- 
ness, as  explained  in  section  eighteen  hundred  and  forty- 
seven. 

Relevant  evidence  required— «ec.  1868  and  notes. 

RELEVANT  EVIDENCE. 

Snbd.  1,  Precise  fact— in  dispute,  kinds  of  evidence,  sec.  1827  and 
notes.  Subd.  2,  Admissions— account  by,  13  Cal.  427;  18  Cal.  634:  34 
Cal.  180:  50  Cal.  438 :  acquiescence,  by,  see  note  to  subd.  3,  infra;  13  Cal. 
427 ;  22 Cal.  232 ;  50  Cal.  438 :  acknowledgment,  by,  22  Cal.  565 :  assessment, 
by,  35  Cal.  684:  compromise,  not  by  offer  to,  sec.  2078:  counsel,  by,  5 


TITLE  II. 

Of  the  Kinds  and  Degrees  of  Evidence. 

Chap.    I.  Knowledge  of  the  court,  §  1875. 

II.  Witnesses,  §§  1S78-1884. 

in.  V/ritings,  §|  1887-1951. 

IV.  Material  objects  presented  to  the  senses,  other 
than  writings,  §  1954. 

v.*  Indirect  evidence,  §§  1957-1963. 

VI.  Indispensable  evidence,  §§  1967-1974. 

VII.  Conclusive  and  unanswerable  evidence,  §  1978. 
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CHAPTER  I. 
KNOWLEDGE  OF  THE  COURT. 

375.  Certain  f  Mts  of  general  notoriety  asstimed  to  l>e  tme.   Speci. 
fication  of  sach  facts.  * 

I  1875.  Courts  take  judicial  notice  of  the  following 

}ts: 

I.  The  true   Bignification  of  all  English  words  and 

rases,  and  of  all  legal  expressions,; 

!.  Whatever  is  established  by  law; 

\.  Public  and  private  official  acts  of  the  legislative,  es- 

itive,  and  judicial  departments  of  this  State  and  of  the 

Lited  States; 

L  The  seals  of  all  the  courts  of  this  State  and  of  the 

dted  States; 

K  The  accession  to  office  and  the  official  signatures  and 

lis  of  office  of  the  principal  officers  o^  government  in 

3  legislative,  executive,  and  judicial  departments  of  this 

ite  and  of  the  United  States; 

;.  The  existence,  title,  national  flag,  and  seal  of  everj 

ite  or  sovereign  recognized  by  the  executive  power  of 

)  United  States; 

'.  The  seals  of  courts  of  admiralty  and  maritime  juris- 

ition,  and  of  notaries  public; 

».  The  laws  of  nature,  the  measure  of  time,  and  the  geo- 

iphical  divisions  and  political  history  of  the  world. 

!n  all  these  cases  the  court  may  resort  for  its  aid  to  ap« 

)priate  books  or  documents  of  reference. 

JITDIOIAL  NOTICE. 

iibd.  1,  Meaning  of  English  words  and  phrases,  etc*— 41  Cal.  477; 
:al.  696;  51  Cal.  429.  Subd.  2,  Established  by  law-> whatever  Is, 
tutes,  30  Cal.  253:  District  Courts,  before  amdts.  1880, 17  Cal.  371;  37 
.  241 ;  42  Cal.  400 ;  48  Cal.  178.  Subd.  3,  Official  acts  of  governmental 
•artments— Congressional,  27  Cal.  167 :  of  State  Legislature,  43  GaL 

52  Cal.  171:  Judicial  department,  before  Code,  31  Cal.  229:  pri- 
9  acts,  before  Code,  32  Caf.  447 :  removal  of  county  seat,  47  Cal.  488. 
»d.  4,  Seals—patent,  14  Cal.  467.  Subd.  5,  Ohief  governmental  offl- 
s— incumbency, signatures,  seals:  before  Code,  15  Cal. 53;  32  Cal.  106. 
>d.  8,  Laws  of  nature,  etc^-ceograpbical  divisions,  1  Cal.  9:  5  Cal. 

39  Cal.  40:  streets  of  city,  whiting  v.  Quackenbush,  Marcn  13tb, 
,  5  Fac.  C.  L.  J.  153.  Books  and  doooments— as  aid  see  sec  1936. 
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CHAPTER  n. 


S 1878.  Witnesses  defined. 

$  1879.  All  persons  capable  of  perceptions  and  communication  mzy  be 

§  1880.  Persons  who  cannot  testify. 

^  1881.  Persons  in  certain  relations  to  i>arties  probibited. 

S  1882.  When  privileged  persons  mnst  testify. 

S  1883.  Judge  or  a  juror  mftybe  witness. 

i  1884.  Wben  an  interpreter  to  be  sworn. 

§  1878.  A  witness  is  a  person  whose  declaration  under 
oath  is  received  as  evidence  for  an^^  purpose,  whether  such 
declaration  be  made  on  oral  examination  or  by  deposition 
or  affidavit. 

Compare— sec^  2002. 

Oral  examination— sec.  1846:  general  rul3S  of,  sec.  2042  et  $eq. 
Deposition— sees.  2019-2038.  * 

Affidavit— sees.  2009-2015. 

§  1879.  All  persons,  without  exception,  otherwise  than 
is  specified  in  the  next  two  sections,  who,  having  oiigans 
of  sense,  can  perceive,  and,  perceiving,  can  make  known 
their  perceptions  to  others,  may  be  witnesses.  Therefore, 
neither  parties  nor  other  persons  who  have  an  interest  in 
the  event  of  an  action  or  proceeding  are  excluded;  nor 
those  who  have  been  convicted  of  crime;  nor  persons  on 
account  of  their  opinions  on  matters  of  religious  belief; 
although,  in  every  case,  the  credibility  of  the  witness 
may  be  dirawn  in  question,  as  provided  in  section  eighteen 
hundred  and  forty-seven. 

.  Competency  of  witnesses— no  exclusion  for  religions  belief,  17  CaL 
612:  nor  for  nationality  or  color,  45  CaL  57 :  attorney  as  witness,  49  CU. 
382. 

Persons  incompetent— to  be  ^vitnesses,  sec.  1880. 

§  1880.  The  following  persons  cannot  be  witnesses: 

1.  Those  who  are  of  unsound  mind  at  the  time  of  their 
production  for  examination;  ^ 

2.  Children  under  ten  years  of  age,  who  appear  incapa- 
ble of  receiving  just  impressions  of  the  facts  respecting 
which  they  are  examined,  or  of  relating  them  truly; 

3.  Parties  or  assignors  of  parties  to  an  action  Ct  pro- 
ceeding, or  persons  m  whose  oehalf  an  action  or  proceed- 
ing is  prosecuted,  against  an  executor  or  administrator, 
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upon  a  claim  or  demand  against  the  estate  of  a  deceased 
person,  as  to  any  matter  of  fact  occurrii^  before  the 
death  of  such  deceased  person.  [In  effect  April  16th, 
1880.] 

SUBDIVISION  2.    Children— 10  Cal.  66.    . 

Subdivision  3.  Parties  to  action  against  ezecntor,  etc.— claim» 
for  family  allowance,  inapplicable  to.  52  Cal.  568:  applies  to  nominal 
parties,  50  Cal.  420:  party  may  testify  in  behalf  of  estate,  51  Cal.  618;  52 
Cal.  33b:  depositions,  when  not  admissible,  51  Cal.  101 :  assignoris  of  par- 
ties, included  by  amdt.  1880;  as  to  any  matter,  etc.,  before  death,  etc., 
added  hy  amdt.  1880. 

§  1881.  There  are  particular  relations  in  which  it  is  the 
policy  of  the  law  to  encourage  confidence  and  to  preserve 
it  inviolate;  therefore,  a  person  cannot  be  examined  as  a 
witness  in  the  following  cases :  I 

1.  A  husband  cannot  be  examined  for  or  against  his 
wife,  without  her  consent;  nor  a  wife  for  or  against  her 
husband,  without  his  consent;  nor  can  either,  during  the 
marriage  or  afterward,  be,  without  the  consent  of  the 
other,  examined  as  to  any  communication  made  by  one  to 
the  other  during  the  marriage;  but  this  exception  does 
not  apply  to  a  civil  action  or  proceeding  by  one  against 
the  other,  nor  to  a  criminal  actioil  or  proceeding  for  a 
crime  committed  by  one  against  the  other. 

2.  An  attorney  cannot,  without  the  consent  of  his  client, 
be  examined  as  to  any  communication  made  by  the  client 
to  him,  or  his  advice  given  thereon  in  the  course  of  pro- 
fessional employment. 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of 
the  person  making  the  confession,  be  examined  as  to  any 
confession  made  to  him  in  his  professional  character  in 
the  course  of  discipline  enjoined  by  the  church  to  which 
he  belongs. 

4.  A  licensed  physician  or  surgeon  cannot,  without  the 
consent  of  his  patient,  be  examined  in  a  civil  action  as  t6 
any  information  acquired  in  attending  the  patient  which 
was  necessary  to  enable  him  to  prescribe  or  act  for  the 
patient. 

6.  A  public  oflftcer  cannot  be  examined  as  to  communi- 
cations made  to  him  in  official  confidence,  when  the  pub- 
lic interests  would  suffer  by  the  disclosure. 

Subdivision  1.  Husband— when  may  be  witness  against  wife,  53 
Cal.  425. 

Subdivision  2.  Attorney— privileged  communications,  5  Cal.  450; 
40  Cal.  284:  not  privileged,  23  Cal.  331;  29  Cal.  48;  36  Gal.  489:  strict  con- 
struction, 36  Cat.  489. 

Subdivision  3.  Oonfession  to  priest— privileged  provision  inap- 
plicable, Estate  of  Toomes,  April  7th,  1880, 5  Pac.  C.  L.  J,  286. 
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§  1882  of  the  Code  of  Civil  Procedore  of  the  State  of 
California  is  hereby  repealed.  [In  effect  February  28th, 
1876.] 

§  1883.  The  judge  himself  or  any  juror  may  be  called 
as  a  witness  by  either  party;  bat  in  such  case  it  is  in  the 
discretion  of  the  court  or  judge  to  order  the  trial  to  be 
postponed  or  suspended,  and  to  take  place  before  another 
judge  or  jury. 

Jnstice— 2  Cal.  360.  * 

Jixror-<48  CaL  90. 

§  1884.  When  a  witness  doesnot  understand  and  speak 
the  English  language,  an  interpreter  must  be  sworn  to  in- 
terpret for  him.  Any  person,  a  resident  of  the  projjer 
county,  may  be  summoned  by  any  court  or  judge  to  ap- 
pear before  such  court  or  judge  to  act  as  interpreter  in 
any  action  or  proceeding.  The  summons  must  be  served 
and  returned  m  like  manner  as  a  subpoena.  Any  person 
so  summoned,  who  fails  to  attend  at  the  time  and  place 
named  in  the  summons,  is  guilty  of  a  contempt. 

interpreter— flbort-hand  notes  of  testimony  taken  throng^.  People  r 
Lee  Fat,  Aprtl  8th,  1880, 5  Pac.  C.  L.  J.  282. 

Salqp<ena— sec.  1965  et  seq. 

Contempt— sees.  1209, 1219. 


CHAPTER  m. 
WHITINGS. 

BT.  I.     WRITrnOS  in  GBNBIUL. 
111!     f  B1VA.TB  WKITJBSB. 


mt^^defli 


§  18S7.  Writings  are  of  two  feinds: 

1.  Public;  and, 

2.  Private. 


tgn  autlioritf,  of  official  bodies  and  tiibiuiala,  and  of  pub- 
a  officers,  legislative,  judicial,  and  executive,  ^vhatbeT 
f  tbls  State,  of  the  United  States,  of  a  sister  State,  or  of 
foreign  country; 

2.  Public  records,  kept  in  this  Stat«,  of  private  writiDgl. 
SuBDiviSTON  2.    CflTti^fld  DopT  from  Tecords— as  prlmsn'  <^^ 

S  0^89.  All  other  \Tritings  are  private. 


ccipf  pabUc  wrlUngi. 


§  1892.  Every  citizen  has  a  rlabt  to  iospect  and  take  a 
copy  of  any  public  writing  of  tins  State,  except  aa  oUiei- 
wise  expressly  provided  by  statute. 
Poblic  record!,  etc.,  span'  to  inipaction— I'olltlcal  Code,  sec  1032. 

S  1893.  Every  public  oCBcer  havin)^  the  custody  of  a 
ptiDlic  writing,  wiiicb  a,  citizen  has  a  nghc  to  inspect,  is 
bound  to  give  bint,  on  demaud.  a  certiDed  copy  of  it,  on 
payment  of  tbe  lej^l  fees  tbereFor,  and  sucb  copy  is  ad- 
n^Bsibte  as  evideuce  In  lilce  cases  and  witli  like  efiFect  as 
the  original  writing.    [In  effect  July  1st,  18T4.] 

OartiflBii  copr— tiom  records,  as  piimiij  evidence.  4}  CaL  210. 

§  1894.  Public  writings  are  divided  into  four  classes: 

3.  Judicial  records ; 

3.  Other  official  docnments;  * 

4.  Fublic  recoids,  kept  in  this  State,  of  private  writings. 
§  1895.  Laws,  whether  organic  or  ordinary,  are  either 


§  1896.  A  written  law  is  that  wbicb  Is  promulgatod  in  - 

writing,  and  of  which  a  record  is  in  existence. 

§  1897.  The  organic  law  is  the  constitution  of  (tovem- 
ment,  and  la  altogether  written.  Other  written  laws  are 
deuominsteil  statutes.  The  written  law  of  this  State  is 
therefore  contained  in  its  Constitution  and  statutes,  aod 
in  the  Constitution  and  statutes  of  the  United  States. 

§  1898  Statutes  are  public  or  private.  A  private 
statute  is  one  which  concerns  only  certain  designated  in- 
dividuals, and  aSocts  only  tbeir  private  rights.    All  other 
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statutes  are  public,  in  which  are  included  statutes  creat- 
ing or  affecting  corporatiofts.    - 

§  1899.  Unwritten  law  is  the  law  not  promulgated  and 
recorded,  as  mentioned  in  section  eighteen  hundred  and 
ninety-six,  but  whicli  is,  nevertheless,  observed  and  ad- 
ministered in  the  courts  of  the  country.  It  has  no  cer- 
tain repository,  but  is  collected  from  the  reports  of  tho 
decisions  of  the  courts  and  the  treatises  of  learned  men. 

§  1900.  Books  printed  or  published  under  the  au- 
thority of  a  sister  State  or  foreign  country,  and  purport- 
ing to  contain  the  statutes,  code,  or  other  written  law  of 
such  State  or  country,  or  proved  to  be  commonly  ad- 
mitted in  the  tribunals  of  such  State  or  country,  as  evi- 
dence of  the  written  law  thereof,  are  admissible  in  this 
State  as  evidence  of  such  law. 

Books— histortcal,  etc.,  sec.  1936:  resort  to,  sec.  1875:  authority  of , 
sec.  1%3,  subd.  35, 36. 

Sister  State— scope  of  expression,  sec.  1924. 

§  1901.  A  copy  of  the  written  law  or  other  public 
writing  of  any  State  or  country,  attested  by  the  certificate 
of  the  officer  having  charge  of  the  original,  under  the 
public  seal  of  the  State  or  country,  is  admissible  as  evi- 
dence of  such  law  or  writing.    [In  effect  July  1st,  1874.] 

Certificate— requisites  of,  sec.  1923. 

§  1902.  The  oral  testimony  of  witnesses,  skilled 
therein,  is  admissible  as  evidence  of  the  unwritten  law 
of  a  sister  State  or  foreign  country,  as  are  also  printed 
and  published  books  of  reports  of  decisions  of  the  courts 
of  such  State  or  country,  or  proved  to  be  commonly  ad- 
mitted in  such  courts. 

See— sec.  1900». 

§  1903.  The  recitals  in  a  public  statute  are  conclusive 

.  evidence  of  the  facts  recited,  for  the  purpose  of  carrying 

it  into  effect,  but  no  further.    The  recitals  in  a  private 

statute  are  conclusive  evidence   between   parties  who 

claim  under  its  provisions,  but  no  further. 

Recitals— in  written  instrument,  sec.  1962,  subd.  2. 

§  1904.  A  judicial  record  is  the  record  or  official  entry 

of  the  proceedings  in  a  court  of  justice,  or  of  the  official 

act  of  a  judicial  officer,  in  an  action  or  special  proceeding. 

Judicial  records— Judgment  roll,  sec.  670:  papers  In  Insolvency,  18 
Cal.  41 :  execution  book  as  evidence,  sec.  683 :  swamp  land  papers,  cer- 
tified copies  admissible,  52  Cal.  ITl. 

PEETAL  APPE17DIX.— AO. 
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§  1905.  A  judicial  recordfof  this  State,  or  of  the 
United  States,  may  be  proved  by  the  production  of  the 
original,  or  by  a  copy  thereof  certified  by  the  clerk  or 
other  person  having  the  legal  custody  thereof.  That  of  a 
sister  State  may  be  proved  by  the  attestation  of  the 
clerk,  and  the  seal  of  the  court  annexed,  if  there  be  a 
clerk  and  seal,  together  with  a  certificate  of  the  chief 
judge  or  presiding  magistrate,  that  the  attestation  is  in 
due  form. 

Judicial  record  of  this  State,  etc.^need  of  seal,  sec.  153,  sobd.  3: 
appointment  of  executor,  etc.,  sec.  1429:  Judgment  roll,  when  needs 
no  exemplication,  47  Cal.  21. 

Judicial  record  of  a  sister  State— U.  S.  Const,  art.  4,  sec.  1:  1  GaL 
428;  7  Cal.  247 :  12  Cal.  181 :  of  United  States  as  to  lands,  18  CaL  416. 

Certificate— sec.  1923. 

§  1906.  A  judicial  record  of  a  foreign  country  mav  he 
proved  by  the  attestation  of  the  clerk,  with  the  seal  of  the 
court  annexed,  if  there  be  a  clerk  and  seal,  or  of  the  legal 
keeper  of  the  record,  with  the  seal  of  his  office  annexed 
if  there  be  a  seal,  together  with  a  certificate  of  the  chief 
judge,  or  presiding  magistrate,  that  the  person  making  the 
attestation  is  the  clerk  of  the  court,  or  the  legal  keeper  of 
the  record,  and,  in  either  case,  that  the  signature  of  such 
person  is  genuine,  and  that  the  attestation  is  in  dae  form. 
The  signature  of  the  chief  judge  or  presiding  magistiate 
must  be 'authenticated  by  the  certificate  of  the  minister  or 
embassador,  or  a  consul,  vice-consul,  or  consular  agent  of 
the  United  States  in  such  foreign  country.  [In  effect  July 
1st,  1874.] 

Poreign  judgment— 39  Cal.  646. 

Certificate— dec.  1923. 

§  1907.  A  copy  of  the  judicial  record  of  a  foreign 
country  is  also  admissible  in  evidence,  upon  proof — 

1.  That  the  cojjy  offered  has  been  compared  by  the  wit- 
ness with  the  original,  and  is  an  exact  transcript  of  the 
-whole  of  it; 

2.  That  such  original  was  in  the  custody  of  the  clerk  of 
the  court,  or  other  legal  keeper  of  the  same;  and, 

*  3.  That  the  copy  is  duly  attested  by  a  seal  which  is 
proved  to  be  the  seal  of  the  court  where  the  record  re- 
mains, if  it  be  the  record  of  a  court;  or  if  there  be  no  such 
seal,  or  if  it  be  not  a  record  of  a  court,  by  the  signature 
of  the  legal  keeper  of  the  original. 

§  1906,  The  effect  of  a  judgment  or  final  order  in  an 
action  or  special  proceeding  before  a  court  or  judge  of  this 


ate,  or  of  the  United  States,  having  iurisiliction  to  pro- 
mncetlje  jadgmeat  or  order,  is  as  follona: 
1,  Iq  casa  oE  a  judgment  or  order  affalnst  a  B[ieciBa 
ing,  or  In  respect  to  iho  probate  of  a  will,  or  tlio  admin- 
^catioQ  of  tbe  estate  of  a  decedent,  or  ia  respect  to  tho 
irsooa.],  political,  or  letpil  condition  or  relattuu  of  a  oar- 
Mllar  person,  llie  judgment  or  order  Is  cuoclusi 


I.  Ia  other  cases,  tbeiudgi 

e  matter  directly  adjudsed. 

rtiesandtheirBucceaaorslaintflrealbytitloHubseqaent 

igating  for  tlio  same  tliiog  under  tLe  same  title  and  m 
a  flame  capacity,  provided  they  have  notice  actual  oc 
QStructivB,  of  tLo  pendency  of  the  action  Or  proceeding. 
leHect  July  Ist,  mTl.] 


pl«a[lcilorprciTen,aec.I!>i9.  eulid.Ui2I  Cal 

lerrtsnrs,  if  Cal.  47 !  tn  eaulty  nU,  an  C&L  W! 
consent  Is  bar.  41  Cal.  Mf. 
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enUy,  23  Gal.  STS*;  3D  CaL  309 ;  36  Gal.  231 :  issues  tried,  limit  estoppel,  36 
Gal.  28;  38  Gal.  647;  merits  not  passed  oii,2.'»  Gal.  272;  43  Gal.  597:  45  CaL 
128:  misjoinder,  where,  27  Gal.  287:  motion  to  set  aside  juagineitt, 
-when  no  bar,  45  Gal.  617:  questions  involved,  determine  estoppeL  43 
Gal.  311 :  recital  in  judgment,  44  Gal.  623 :  same  cause  of  action,  42  CaL 
373;  Ladd  v.  Durkin,  March  18th,  1880, 5  Pac.  G.  L.  J.  186;  De  La  Gaerra 
V.  Newhall,  May  15th,  1880,  d  Fac.  G.  h.  J.  413 :  serious  offense,  effect  of 
conviction  of,  10  Gal.  891:  stipulation,  where,  43  Gal.  485;  45  CaL  405: 
tenant,  Judgment  against,  when  landlord  not  barred  by,  Altscluil  v. 
Doyle,  etc.,  March  17th;  1880, 5  Pac.  G.  L.  J.  136:  verdict,  estoppel  by,  5 
Gal.  81 ;  7  GaL  252:  ^5  Gal.  145, 182, 425;  20  Gal.  448, 486 :  41  Gal. 221 ;  44  CaL 
294.  Parties  and  privies— sec.  1910:  alone  estopped,  9  Gal.  130j  14  CaL 
207 :  23  Gal.  354;  30  Gal.  229:  40  GaL  249 :  application  to  particnlar  cases. 


counter-claim  barred  by  not  pleading,  sec.  439 :  fictitious  name,  where 
used,  60  Gal.  205, 585 :  partition,  conclusiveness  of  judgment  in,  sec.  766: 
53  Gal.  862 :  Probate  Court  decree,  pee  Judgment,  note  supra,  and  Noc 
V.  Spllvalo,  Feb.  2Kth,  1830;  Reynolds  v.  Brumagim,  March  4th,  1880,5 
Pac.  C.  L.  J.  115:  sureties,  sec.  1912. 

§  1909.  Other  judicial  orders  of  a  court  or  jadge  of 
this  State,  or  of  the  United  States,  create  a  disputable 
presumption,  according  to  the  matter  directly  determined, 
between  the  same  parties  and  their  representatives  and 
successors  in  interest  by  title  subsequent  to  the  commence- 
ment  of  the  action  or  special  proceeding,  litigating  for  the 
same  thing  under  the  same  title  and  in  the  same  capacity. 

Disputable  presumptions— see  sec.  1963  and  notes. 

Parties  and  privies— see  sec.  1908,  subd.  2n,  sec.  1910. 

§  1910.  The  parties  are  deemed  to  be  the  same  when 
those  between  whom  the  evidence  is  offered  were  on  op- 
posite sides  in  the  former  case,  and  a  judgment  or  other 
determination  could  in  that  case  have  been  made  between 
them  alone,  though  other  parties  were  joined  with  both 
or  either. 

Other  parties— 49  G£a.  213. 

fl911.  That  only  is  deemed  to  have  been  adjudged  in 
ormer  judgment  which  appears  upon  its  face  to  have 
been  so  adjudged,  or  which  was  actually  and  necessarily 
included  therein  or  necessary  thereto. 
See  matter  directly  adjudged— note  to  sec.  1908,  subd.  2. 

§  1912.  Wlienever,  pursuant  to  the  last  four  sections,  a 
party  is  bound  by  a  record,  and  such  party  stands  in  the 
relation  of  a  surety  for  another,  the  latter  is  also  bound 
from  the  time  that  he  has  notice  of  the  action  or  proceed- 
ing, and  an  opportunity  at  the  surety's  request  to  join  in 
the  defense. 

Suit  by  sttrety  against  principal— 16  Gal.  69. 
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§  1913.  The  effect  of  a  judicial  record  of  a  sister  State 
is  the  same  in  this  State  as  iq  the  State  where  it  was  made, 
except  that  it  can  only  be  enforced  here  by  an  action  or 
speci^proceedingy  and  except,  also,  that  the  authority  of 
a  guamian  or  committee,  or  of  an  executor  or  administra- 
tor, does  not  extend  beyond  the  jurisdiction  of  the  gov- 
ernment under  which  he  was  invested  with  his  authority. 

Jadgment  obtained  in  another  State— by  publication  of  summons* 
8  Cal.  449. 

§  1914.  The  effect  of  the  judicial  record  of  a  court  of 
admiralty  of  a  foreign  country  is  the  same  as  if  it  were 
the  recora  of  a  court  of  admiralty  of  the  United  States. 

« 

§  1915.  The  effect  of  the  judgement  of  any  other  tribu- 
nal of  a  foreign  country  having  jurisdiction  to  pronounce 
the  judgment,  is  as  follows: 

1.  In  case  of  a  judgment  against  a  specific  thing,  the 
judgment  is  conclusive  upon  the  title  to  the  thing; 

2.  In  case  of  a  judgment  against  a  person,  tho  iudgment 
is  presumptive  evidence  of  a  right  as  between  the  parties 
and  their  successors  in  interestn)y  a  subsequent  title,  and 
can  only  be  repelled  by  evidence  of  a  want  of  jurisdic- 
tion, want  of  notice  to  the  party,  collusion,  fraud,  or  clear 
mistake  of  law  or  fact. 

§  1916.  Any  judicial  record  may  be  impeached  by  ev- 
idence of  a  want  of  jurisdiction  in  the  court  or  judicial 
officer,  of  collusion  between  the  parties,  or  of  fraud  in  the 
party  offering  the  record ,  in  respect  to  the  proceedings.        ' 

Judicial  record,  impeachine— not  for  error,  32  Cal.  176:  by  infant, 
31  Gal.  273:  by  showing  alteration,  50  Cal.  448:  by  collateral  attack,  43 
Cal.  208:  for  want  of  jurisdiction,  see  sec.  1917  and  note;  7  Cal.  M,  443; 
8  Cal.  d62;  27  Cal.  300;  30  Cal.  439. 

§  1917.  The  jurisdiction  sufficient  to  sustain  a  record 
is  jurisdiction  over  the  cause,  over  the  parties,  and  over 
the  thing,  when  a  specific  thing  is  the  subject  of  the  judg- 
ment. 

Jmiadietion—generally,  see  note  to  sec.  33:  also  sec.  1908  and  note: 
of  defendant  sued  by  flctitious  name,  60  Cal.  203:  of  court  not  of 
record,  on  collateral  attack,  52  Cal.  171. 

§  1918.  Other  official  documents  may  be  proved  as  fol- 
lows: 

1.  Acts  of  the  executive  of  this  State,  by  the  records  of 
the  State  Department  of  the  State;  and  of  the  United 
States,  by  the  records  of  the  State  Department  of  the 
United  States,  certified  by  the  heads  of  those  departments 
respectively.    They  may  also  be  proved  by  public  docu- 


* 
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ments  printed  by  the  oTder  of  the  Legislature  or  Con- 
gress, or  either  house  thereof; 

2.  The  proceedings  of  the  Legislature  of  this  State  or  of 
Congress,  by  the  journals  of  those  bodies  respectively,  or 
either  house  thereof,  or  by  published  statutes  or  resolu- 
tions, or  by  copies  certified  by  the  clerk  or  printed  by 
their  order; 

3.  The  acts  of  the  executive,  or  the  proceedings  of  the 
legislature  of  a  sister  State,  in  the  same  manner; 

4.  The  acts  of  the  executive,  or  the  proceedings  of  the 
legislature  of  a  foreign  country,  by  journals  published 
by  their  authority,  or  commonly  received  in  that  country 
as  such,  or  by  a  copy  certitied  under  the  seal  of  the 
country  or  sovereign,  or  by  a  recognition  thereof  in  some 
public  act  of  the  executive  of  the  United  States; 

5.  Acts  of  a  municipal  corporation  of  this  State,  or  of 
a  board  or  department  thereof,  by  a  copy,  certified  by  the 
legal  keeper  thereof,  or  by  a  printed  book  published  by 
the  authority  of  such  corporation ; 

6.  Documents  of  any  other  class  in  this  State,  by  the 
original,  or  by  a  copy,  certified  by  the  legal  keeper  there- 
of; 

7.  Documents  of  any  other  class  in  a  sister  State,  by 
the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
thereof,  together  with  the  certificate  of  the  secretary  of 
state,  judge  of  the  supreme,  superior,  or  county  court,  or 
mayor  of  a  city  of  such  State,  that  the  copy  is  duly  certi- 
fied by  the  omcer  having  the  legal  custody  of  the  orig- 
inal; 

8.  Documents  of  any  other  class  in  a  foreign  country, 
by  the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
thereof,  with  a  certificate,  under  seal  of  the  country  or 
sovereign,  that  the  document  is  a  valid  and  subsisting 
document  of  such  country,  and  that  the  copy  is  duly  cer- 
tified by  the  officer  having  the  legal  custody  of  the  origin 
nal; 

9.  Documents  in  the  departments  of  the  United  States 
government,  by  the  certificate  of  the  legal  custodian 
thereof.    [In  effect  July  1st,  1874.] 

OFPIOIAL   DOCUMENTS. 

SUBnrviSlOir  5.    Municipal  corporation— 48  Cal.  143. 

SUBDivisiOK  6.  Oertified  copy— of  documents  in  this  State:  al- 
calde grants,  21  Cal.  202:  certificate,  sec.  1933:  street  assessments,  cer* 
tiflcate  to  record.  44  Cal.  213:  swamp  land  papers,  52  Cal.  171. 

SXTBnrvisiON  7.  Docnments  in  another  State —scope  of  tern 
"sister  State,"  sec.  1924:  in  land  department  of  United  States.  14  CaL 
644;  18  Cal.  416;  19  CaL  87;  40  Cal.  358. 
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§  1919.  A  public  record  of  a  private  writing  may  be 
proved  by  the  original  record,  or  by  a  copy  thereof,  certi- 
lied  by  the  legal  keeper  of  the  record. 

Pablic  record  of  a  private  writing  —  certified  copy  of:  alcalde 
graats,31  CaL.'iOO:  deed,  49  Cal.212:  ezpediente  of  Mexican  grant,  51 
Cal.  590:  patent,  50  Cal.  346:  power  of  attorney,  51  Cal.  198:  railroads, 
articles  of  consolidation.  50  Cal.  346.       ^  ^    r    ,    .   (  ,  ^    ^  ^    l-^j 

§  1920.  Entries  in  public  or  other  official  books  or 
records,  made  in  the  performance  of  his  duty  by  a  public 
officer  of  this  State,  or  by  another  person  in  the  perform- 
ance of  a  duty  specially  enjoined  by  law,  are  prima  facie 
evidence  of  the  facts  stated  therein.  [In  effect  July  1st. 
1874.] 

Official  docmnento— proof  of,  sec.  1918.  * 

Entries  in  performance  of  public  dnty— 6  Gal.  674;  31  Cal.  140,500; 
35  Cal.  521 :  by  of&cer  or  board  of  officers,  etc.,  sec.  1926. 

§  1921.  A  transcript  from  the  record  or  docket  of  a 
justice  of  the  peace  of  a  sister  State,  of  a  judgment  ren« 
dered  by  him,  of  the  proceedings  in  the  action  before  the 
judgment,  of  the  execution  and  return,  if  any,  subscribed 
by  the  justice  and  verified  in  the  manner  prescribed  in 
the  next  section,  is  admissible  evidence  of  the  facts  stated 
therein. 

• 

§  1922.  There  must  be  attached  to  the  transcript  a  cer- 
tihcate  of  the  justice  that  the  transcript  is  in  all  respects 
correct,  and  that  he  had  jurisdiction*  of  the  action,  and 
also  a  further  certificate  of  the  clerk  or  prothonotary  of 
the  county  in  which  the  justice  resided  at  the  time  of 
rendering  the  judgment,  under  the  seal  of  the  county,  or 
the  seal  of  the  court  of  common  pleas  or  county  court 
thereof,  certifying  that  the  person  subscribing  the  tran- 
script was,  at  the  date  of  the  judgment,  a  justice  of  the 
peace  in  the  county,  and  that  the  signature  is  genuine. 
Such  judgment,  jproceedings,  and  jurisdiction  may  also 
be  proveaby  the  justice  himself,  on  the  production  of  his 
docKet,  or  by  a  copy  of  the  judgment,  and  his  oral  exam- 
ination as  a  witness. 

§  1923.  Whenever  a  copy  of  a  writing  is  certified  for 
the  purpose  of  evidence,  the  certificate  must  state  in  sub- 
stance that  the  copy  is  a  correct  copy  of  the  original,  or  of 
a  specified  part  thereof,  as  the  case  may  be.  The  certifi- 
cate must  DO  under  the  official  seal  of  the  certifying 
officer,  if  there  be  any,  or  if  he  be  the  clerk  of  a  court 
having  a  seal,  under  the  seal  of  such  court.  [In  effect 
July  1st,  1874. 


§  1924.  The  pronsioua  of  tbe  prec«dinK  s«ctioas  of  this 
Hticle  applicable  to  tbe  pnblic  writing  of  a  sister  State, 
itre eqoaliy  applicable  to  thepublicnntiiiBHof  tbe  Coited 
States  01  a  Tenitonr  of  tlie  United  States.  [Id  effect  Jalj 
1st,  18T4.] 

§  1925.  A  certificate  of  pnTcbaae  or  of  locatfoa  of  anr 
lands  in  tliia  State,  issued  or  made  in  pnrauance  of  anr 
law  of  the  CTniled  States  or  of  tliis  State,  is  primary  btE- 
dance  ttiat  tlie  bolder  or  assignee  of  Bucb  certiScate  is  tbe 
owner  of  tbe  land  described  tberein;  but  this  evidence 
may  be  overcome  by  proof  tliat  at  tbe  time  of  the  loca- 
tion, or  time  of  Hiing  a  pre-emption  claim  on  which  tba 
certificate  may  have  been  issued,  the  land  was  in  the  ad- 
verse possession  of  tbe  adverse  party,  or  those  under 
whom  he  claims,  or  tiiat  the  adverse  party  is  holding  tbe 
land  for  mining  purposes. 

Oertlllaata  of  patBhua— adTeiM  poaMHMi,  ■'■'•Mlint  el 


§  1926.  An  entry  made  by  an  officer,  or  board  of  offi- 
cers, or  under  the  direction  and  in  the  presence  of  either. 
in  the  course  of  official  duty,  is  prima  facie  evidence  of 
tbe  facts  stated  in  such  entry.  |ln  effect  July  1st,  1871.] 
Boud-of  commluloiifln,  report  aa  eTldence,  U  CsL  Ka. 


669  WRITINGS.  §§ 

§  1947.  Copies  of  entries  also  allowed. 
§  1948.  Private  writings  acknowledged  and  certified. 
§  1949.  County  clerks  to  keep  private  papers  deposited. 
§  1950.  Public  records  not  to  be  carried  about. 

§  1929.  Private  writings  are  either— 

1.  Sealed;  or, 

2.  Unsealed. 

No  distimction— between  sealed  and  unsealed  writings,  sec.  1932. 

§  1930.  A  seal  is  a  particular  si^,  made  to  attest  in 
the  most  formal  manner,  the  execution  of  an  instrument. 
Seal  generally— sec.  14  and  notes:  requisite,  sec.  1931. 

§  1931.  A  public  seal  in  this  State  is  a  stamp  or  im- 
pression made  by  a  public  officer  with  an  instrument  pro- 
Tided  by  law,  to  attest  the  execution  of  an  official  or  pub- 
ic document,  upon  the  paper,  or  upon  any  substance  at- 
ached  to  the  paper,  which  is  capable  of  receiving  a  visible 
mpression.  A  private  seal  may  be  made  in  the  same 
Qanner  by  any  instrument,  or  it  may  be  made  by  the 
croll  of  a  pen,  or  by  writing  the  word.  "  seal  '*  against 
he  signature  of  the  writer.  A  scroll  or  other  sign,  made 
1  a  sister  State  or  foreign  country,  and  there  recognized 
s  a  seal,  must  be  so  regarded  in  this  State.  [In  effect 
uly  1st,  1874.] 

Scope  of  word  ''seal"— sec.  14. 

Impression  of  seal— Civil  Code,  sec.  i638;  5  Cal.  220, 315. 
Seal  of  corporation— 22  Cal.  156;  52  Cal.  192. 
Seals  of  courts— sees.  147-153. 

§  1932.  There  shall  be  no  aifference  hereafter,  in  this 

iate,  between  sealed  and  unsealed  writings.    A  writing 

a^er  seal  may  therefore  be  changed,  or  altogether  dis- 

i^r^ed,  by  a  writing  not  under  seal.    [In  effect  July  1st, 

74.] 

Corresponding  provision— see  Civil  Code,  sec.  1629. 

Sefore  distinction  abolished— 13  Cal.  220,  510;  15  Cal.  363:  16  Cal. 
•  :  Impeaching  consideration  of  sealed  instrument,  6  Cal.  134, 664;  10 
1.  461 ;  13  Cal.  286;  13  Cal.  36;  14  Cal.  19. 

Agreement  of  composition— requires  no  seal,  sec.  1934. 

Jnder  Mexican  system— no  distinction,  sec.  14n. 

§  1933.  The  execution  of  an  instrument  is  the  sub- 
:ibin£^  and  delivering  it,  with  or  without  affixing  a  seal. 

Ixecntion  of  instrument— subscribing,  28  Cal.  157;  29  Cal.  352;  49 
.  192:  51  Cal.  404,473:  delivering, 5  Cal.  319;  13  Cal.  502;  51  Cal.  573: 
$ct  of  seal,  before  distinction  auolisbed,  16  Cal.  594. 

I  1934.  An  agreement  in  writing  without  a  seal,  for 
i  compromise  or  settlement  of  a  debt,  is  as  obligatory 
if  a  seal  were  affixed. 


§§  1935-40  WRITINGS.  ^0 

§  1935.  A  subscribing  witness  is  one  who  sees  a  'writing 
executed  or  hears  it  acknowledged,  and  at  the  request  or 
the  party  thereupon  signs  his  name  as  a  witness. 

§  1936.  Historical  works,  books  of  science  or  art,  and 
published  maps  or  charts,  when  made  by  persons  indifr 
lerent  between  the  parties,  are  prima  facie  evidence  of 
facts  of  _general  notoriety  and  interest.  [In  effect  July 
1st,  1874.J 

Books— as  aid  to  court,  sec.  1875:  as  evidence,  sec.  1900:  presumptioDS 
as  to,  sec.  1963,  subds.  35, 36. 

§  1937.  The  original  writing  must  be  produced  and 
proved,  except  as  provided  in  sections  eighteen  hundred 
and  fifty-jBLve  and  nineteen  hundred  and  nineteen.  If  it 
has  been  lost,  proof  of  the  loss  must  first  be  made  before 
evidence  can  be  given  of  its  contents. ,  Upon  such  proof 
being  made,  together  with  proof  of  the  due  execution  of 
the  writing,  its  contents  may  be  proved  by  a  copy,  or  by 
a  recital  of  its  contents  in  some  authentic  document,  or  by 
the  recollection  of  a  witness,  as  provided  in  section 
eighteen  hundred  and  fifty-five. 

Evidence  of  contents  of  instmment— lost  deed,  49  Cal.  263:  proof 
before,  3  Cal.  427 ;  49  Cal.  663. 

§  1938.  If  the  writing  be  in  the  custody  of  the  adverse 

Earty,  he  must  first  have  reasonable  notice  to  produce  it. 
I  he  then  fail  to  do  so,  the  contents  of  the  writing  may 
be  proved  as  in  case  of  its  loss.  Bu.t  the  notice  to  pro- 
duce it  is  not  necessary  where  the  writing  is  itself  a* 
notice,  or  where  it  has  been  wrongfully  obtained  or  with- 
held by  the  adverse  party. 
Document  in  possession— of  opponent,  sec.  18S5,  subd.  2  and  note. 

§  1939.  Though  a  writing  called  for  by  one  party  is 
produced  by  the  other,  and  is  thereupon  inspected  by  the 

Sarty  calling  for  it,  he  is  not  obliged  to  produce  it  as  evi- 
ence  in  the  case. 

§  1940.  Any  writing  may  be  i)roved  either: 

1.  By  any  one  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  of 
the  maker;  or, 

3.  By  a  subscribing  witness.    [In.  effect  July  1st,  1874.] 
Proof  of  execution  of  writing— by  admission,  sec.  1942. 
Subdivision  2.   Proof  of  handwriting— sees.  1943. 
Subdivision  3.   Subscribing  witness— sec.  1935;  3  Cal.  427;  12  Cal. 

306, 426;  14  Cal.  18;  26  Cal.  393;  27  Cal.  238:  other  evidence  of  execution, 
when  admissible,  sec.  1941 :  on  contest  of  will,  sec.  1315. 
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« 

§  1941.  If  the  subscribing  witness  denies  or  does  not 
ecoUect  the  execution  of  the  writing,  its  execution  may 
till  be  proved  by  other  evidence. 

§  1942.  Where,  however,  evidence  is  given  that  the 
arty  against  whom  the  writing  is  offered  has  at  any  time 
dmltted  its  execution,  no  other  evidence  of  the  execution 
eed  be  given,  when  the  instrument  is  one  mentioned  in 
sction  nineteen  hundred  and  f orty-fLve,  or  one  produced 
:om  the  custody  of  the  adverse  party,  and  has  been  acted 
pon  by  him  as  genuine. 

§  1943.  The  handwriting  of  a  person  may  be  proved 
y  any  one  who  believes  it  to  be  his,  and  who  has  seen 
im  write,  or  has  seen  writings  purporting  to  be  his,  upon 
'hich  he  has  acted  or  been  charged,  and  who  has  tnus 
cquired  a  knowledge  of  his  handwriting. 
Comparison  of  haildwriting-47  Cal.  294 :  experts,  50  Cal.  4S2. 

§  1944.  Evidence  respecting  the  handwriting  may  also 
B  given  by  a  comparison,  made  by  the  witness  or  the 
iry,  with  writings  admitted  or  treated  as  genuine  by  the 
arty  against  whom  the  evidence  is  offered,  or  proved  to 
B  genuine  to  the  satisfaction  of  the  judge.  [In  effect 
uly  Ist,  1874.] 

§  1945.  Where  a  writing  is  more  than  thirty  years  old, 
le  comparisons  may  be  made  with  writings  purporting  to 
b  genuine,  and  generally  respected  and  actea  upon  as 
icn,  by  persons  having  an  interest  in  knowing  the  fact. 
Presnmption— that  ancient  writing  is  genoine,  sec.  1963,-subd.  34. 

§  1946.  The  entries  and  other  writings  of  a  decedent, 
ade  at  or  near  the  time  of  the  transaction,  and  in  a  posi- 
on  to  know,  the  facts  stated  therein,  may  be  read  as 
ima  facie  evidence  of  the  facts  stated  therein,  in  the  fol- 
wing  cases : 

1.  When  the  entry  was  made  against  the  interest  of  the 
)rson  making  it; 

2.  When  it  was  made  in  a  professional  capacity,  and  in 
e  ordinary  course  of  professional  conduct; 

3.  When  it  was  made  in  the  performance  of  a  duty 
►ecially  enjoined  by  law.    [In  effect  July  1st,  1874.] 

Sntries  in  books—repeated,  sec.  IMl :  as  evidence  in  f  ayor  of  party 
Iking  tbem,  2  Cal.  172;  7  Cal.  180:  14  Cal.  573;  17  Cal.  58,  466:  of  ai- 
red partnership,  23  Cal.  511;  49  Gal.  105:  where  alteration,  sec.  1962: 
Cal.  324. 

§  1947.  When  an  entr^  is  repeated  in  the  regular 
urse  of  business,  one  bemg  copied  fropi  another  at  or 
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near  the  time  of  the  transaction,  all  the  entries  are 
equally  regarded  as  originals. 
£iitr7  copied— from  slate,  14  CaL  573. 

§  1948.  Every  private  writing,  except  last  wills  and 
testaments,  may  be  acknowledged  or  proved  and  certified 
in  the  manner  provided  for  the  acknowledgment  of  proof 
of  conveyances  of  real  property,  and  the  certificate  of  such 
acknowledgment  or  proof  is  prima  facie  evidence  of  the 
execution  of  the  writing  in  the  same  manner  as  if  it  were 
a  conveyance  of  real  property.    [In  effect  July  Ist,  1874.] 

Conveyance  of  real  propertj— as  evidence,  sec.  1951. 

§  1949  of  said  Code  is  repealed.  [In  effect  July  1st, 
1874.J 

§  1950.  The  record  of  a  conveyance  of  real  property, 
or  any  other  record,  a  transcript  of  which  is  admissiole  in 
evidence,  must  not  be  removed  from  the  office  where  it  is 
kept,  except  upon  the  order  of  a  court,  in  cases  where  the 
inspection  of  the  record  is  shown  to  be  essential  to  the 
just  determination  of  the  cause  or  proceeding  pending,  or 
where  the  court  is  held  in  the  same  building  with  such 
office.    [In  effect  July  1st,  1874.] 

§  1951.  Every  instrument  conveying  or  affecting  real 
property,  acknowledged,  or  proved  ana  certified,  as  pro- 
vided in  the  Civil  Code,  may.  together  with  the  certificate 
of  acknowledgment  or  proof,  be  read  in  evidence,  in  an 
action  or  proceeding,  without  further  proof;  and  a  cer- 
tified copy  of  the  record  of  such  conveyance  or  instru- 
ment thus  acknowledged  or  proved  may  also  be  read  in 
evidence,  with  the  like  effect  as  the  original,  on  proof,  by 
affidavit,  or  otherwise,  that  the  original  is  not  in  the  pos- 
session or  under  the  control  of  the  party  producing  the 
certified  copy.    [In  effect  July  1st,  1874.] 

Certified  copies  of  conveyances— when  admissible,  25  Cal.  129;  27 
CaL  50.238;  38  CaL  216, 449. 
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CHAPTER  IV. 

lATEBTATi  OBJECTS  PRESENTED  TO  THE 
SENSES,  OTHER  THAN  TVRITINGS. 

§  1954.  Material  objects.  ^ 

§  1954.  "Whenever  an  object,  co^izable  by  the  senses, 
Eis  such  a  relation  to  the  fact  in  dispute  as  to  afford  rea- 
>nable  grounds  of  belief  respecting  it,  or  to  make  an  item 
I  the  sum  of  the  evidence,  such  object  may  be  exhibited 
I  the  jury,  or  its  existence,  situation,  or  character  may 
)  proved  by  witnesses.  The  admission  of  such  evidence^ 
ust  be  regulated  by  the  soubd  discretion  of  the  court, 
Material  objects— blood-spots  provable  by  witnesses,  49  Cal.  485. 

CHAPTER  V. 

^DIRECT    EVIDENCE,    INFERENCES,    Ain> 

PRESUMPTIONS. 

S  1957.  Indirect  evidence  classified. 
I  1958.  Inference  defined. 
§  1959.  Presumption  defined, 
i  1960.  Wlien  an  inference  arises. 

1961.  Presumptions  may  be  controverted,  when. 

1962.  Specification  of  conclusive  presumptions. 

1963.  Ail  other  presumptions  may  be  controverted. 

S  1957.  Indirect  evidence  is  of  two  kinds : 

1.  Inferences;  and, 

2.  Presumptions. 

I  1958.  An  inference  is  a  deduction  which  the  reason 
the  jury  makes  from  the  facts  proved,  without  an  ex- 
ess  direction  of  law  to  that  effect. 

%  1959.  A  presumption  is  a  deduction  which  the  law 
pressly  directs  to  be  made  from  particular  facts. 

3  1960.  An  inference  must  be  founded — 
L.  On  a  fact  legally  proved;  and, 

S.  On  such  a  deduction  from  that  fact  as  is  warranted 
a  consideration  of  the  usual  propensities  or  passions  of 
»n,  the  particular  propensities  or  passions  of  the  person 
lose  act  is  in  question,  the  course  of  business,  or  the 
irse  of  nature. 

Pketal  Apfeitdiz.— 5T. 


9  1961.  A  preaumptloQ  {unless  declared  by  lair  to  be 
conclusive)  ma;  be  coatioverted  by  otbei  evideace,  direct 
or  indirect;  batnnleasso  controvened,  the  jury  ore  bonnd 
to  find  accoidins  to  (he  praBumption. 

§  1962.  The  following  presumptiona,  and  no  others,  are 
deemed  conclusive : 
1.  A  malicious  and  gnilty  intent,  from  the  deliberate 
'  ammlawful  act,  for  tbe  purpose  of  injur- 


ing a; 


J.  The  truth  of  the  facts  recited,  from  the  recital  in  a 
written  instrument  between  the  parties  thereto,  or  their 
successors  in  interest  by  a  subsequent  title;  but  this  rule 
does  not  apply  to  the  recital  of  a  conaideratioo. 

3.  Whenever  a  party  has,  by  his  own  declaration,  act, 
or  omission,  inlentlonally  and  deliberately  led  another  to 
believe  a  particular  thing  tme.  and  to  act  upon  such  be- 
lief, ha  cannot,  in  any  litifratiou  arising  out  of  such 
declaration,  act,  or  omission,  be  permitted  to  falaify  it. 

i.  Atenantisnot  permitted  to  deny  the  title  of  hisl^id- 
lord  at  the  time  of  the  commencement  of  the  relation. 

5.  The  i»sue  of  a  wife  cohabiting  with  her  hosband, 
who  is  not  impotent,  is  indisputably  presumed  to  ba 
legitimate. 

6.  The  judgment  or  order  of  a  court,  when  declared  by 
thiaCode  to  be  conclusive;  but  such  judgment  or  order 
must  be  alleged  in  the  pleadings,  if  there  be  an  opportu- 
nity to  do  bo;  if  there  be  no  such  opportunity,  the  judg- 
ment or  order  may  be  used  as  evidence. 

7.  Any  other  prcaumption  which,  by  statute,  is  ei- 
presaly  made  conclusive. 


nOLM.' KCal.m;  4ICal.e3!  iSCal.  IK;  WCal.SM.B);  UOL 

SBte  Mteot,  28  CaL  WO:  31  Cal.  *il ;  M  CaL  m:  47  00. 181 :  »  OU, 
itrMtcoBlnKtla.  SiCal.  2:0:  lax  <]«edi  In.  63  CbI.  213 :  United 
eaiiU«ic.UCsl.4b1:ISCaLsW:  iaCa],V39.K4i  i;  Cal. 22S. 2S»:  30 
110,4121  2!  CBi.m,^;  ^JCaLah;  4SCaLuai  4SCaL34ai4»CaL 


SuBDiviBiOH  4.  Tenant's  denial  of  landlord's  tills— role  uralnBt, 
ICal.SH:  VCal.l»7i  8  Cal,  aSB. SSl ;  seal.  9791  11  CaL  1331  13CaL29(li  16 
Cal.Mirf  Cal.lWi44  CbI.815;  47  Cal.4J4:  (1)  Cal.  !M!  Kiceptlons,  81 
Cal.  3te;  29  Csl.  IbfliSOCHl-SiiLiSl  Ca(.ai7:S5  Cal.  »M :  laeEuloUOD, 
seeEzcEPriONB,anat4CaL!aJj  ISCat.SOTi  37Cal.lS9i  SaCaLiei;** 


SUBDIVIBIOK  e.    Jqc 

1908;  14  Cal.  «M;  23  Cal.  3M,  373:  '^caui'js; 
II  CaL  1491  33  Cal.  mi  33CSI.74.  443(  34  C 
IT  Cal.  238, 38.9;  3aCal.2W.WiO;  3^Ciii.47il;  4 
31, 232, 29B:  42  CaL  3SS;  43  Cal.  Be,  m,  3W; 

as. 

ScBDmsTOir  T.  Olhsr  eitoppela— alcal 
oncloBlve  eTldence,  eenerelly,  sec.  1078; 
gainn,  iS  Cal.  lU:  notice  in  probate  tnattr 
I  will,  sec.  1333:  lutvay,  gDveramental,  wl 
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4.  That  a  person  takes  ordinary  care  of  his  own  con- 
cerns. 

5.  That  evidence  -vnllfullysappressed  would  be  adverse 
if  produced. 

6.  That  higher  evidence  would  be  adverse  from  inferior 
being  produced. 

7.  That  money  paid  by  one  to  another  was  due  to  the 
latter.  _ 

8.  That  a  thing  delivered  by  one  to  another  belonged  to 
the  latter. 

9.  That  an  obligation  delivered  up  to  the  debtor  has 
been  paid. 

10.  That  former  rent  or  installments  have  been  paid 
when  a  receipt  for  latter  is  produced. 

11.  That  things  which  a  person  possesses  are  owned  by 
bim. 

12.  That  a  person  is  ihe  owner  of  property  from  exer- 
cising acts  oi  ownership  over  it,  or  from  common  reputa- 
tion of  his  ownership. 

13.  That  a  person  in  possession  of  an  order  on  himself 
for  the  payment  of  money,  or  the  delivery  of  a  thing,  has 
paid  the  money  or  delivered  the  thing  accordingly. 

14.  That  a  person  acting  in  a  public  ofHce  was  regularly 
appointed  to  it. 

15.  That  official  duty  h^  been  regularly  performed. 

16.  That  a  court  or  judge,  acting  as  such,  whether  in  this 
State  or  any  other  State  or  country,  was  acting  in  the  law- 
ful exercise  of  his  jurisdiction. 

17.  That  a  judicial  record,  when  not  conclusive,  does 
still  correctly  determine  or  set  forth  the  rights  of  the  par- 
ties. 

18.  That  all  matters  within  an  issue  were  laid  before  the 
jury  and  passed  upon  by  them ;  and  in  like  manner,  that 
all  matters  within  a  submission  to  arbitration  were  laid 
before  the  arbitrators  and  passed  upon  by  them. 

19.  That  private  transactions  have  been  fair  and  regu- 
lar. 

20.  That  the  ordinary  course  of  business  has  been  fol- 
lowed. 

21.  That  a  promissory  note  or  bill  of  exchange  was 
given  or  indorsed  for  a  sufficient  consideration. 

22.  That  an  indorsement  of  a  negotiable  promissory 
note  or  bill  of  exchange  was  made  at  the  time  and  place 
of  making  the  note  or  bill. 

23.  That  a  writing  is  truly  dated. 

24.  That  a  letter  duly  directed  and  mailed  was  received 
in  the  regular  course  of  the  mail. 

.  25.  Identity  of  person  from  identity  of  name. 
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26.  That  a  person  not  heard  from  in  seven  years  is  dead. 

27.  That  acqaiescence  followed  from  a  belief  that  the 
thing  acquiesced  in  was  conformable  to  the  right  or  fact. 

28.  That  things  have  happened  according  to  the  ordi* 
nary  course  of  nature  and  the  ordinary  habits  of  life. 

29.  That  persons  actiog  as  copartners  have  entered  into 
contract  or  copartnership. 

30.  That  a  man  and  woman  deporting  themselves  as  hus- 
band and  wife  have  entered  mto  a  lawful  contract  of 
marriage. 

31.  That  a  child  bom  in  lawful  wedlock,  there  being  no 
dit'orce  from  bed  and  board,  is  legitimate. 

32.  That  a  thing  once  proved  to  exist  continues  as  long 
as  is  usual  with  things  of  that  nature. 

33.  That  the  law  has  been  obeyed. 

34.  That  a  document  or  writing  more  than  thirty  years 
old,  is  genuine,  when  the  same  has  been  since  generally 
acted  upon  as  genuine,  by  persons  having  an  interest  in 
the  question,  and  its  custody  has  been  satisfactorily  ex- 
plained. 

35.  That  a  printed  and  published  book,  purporting  to 
be  printed  or  published  by  public  authority,  was  so 
printed  or  published. 

36.  That  a  printed  and  published  book,  purporting  to 
contain  reports  of  cases  adjudged  in  the  tribunals  of  the 
State  or  country  where  the  book  is  published,  contains 
correct  reports  of  such  cases. 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to 
convey  real  property  to  a  particular  person,  has  actually 
conveyed  to  nim,  when  such  presumption  is  necessary  to 
perfect  the  title  of  such  person  or  his  successor  in  inter- 
est. 

38.  The  uninterrupted  use  by  the  public  of  land  for  a 
burial  ground,  for  five  years,  with  the  consent  of  Ithe 
owner  and  without  a  reservation  of  his  rights,  is  presump- 
tive evidence  of  his  intention  to  dedicate  it  to  the  publio 
for  that  purpose. 

39.  That  there  was  a  good  and  sufficient  consideration 
for  a  written  contract. 

40.  When  two  persons  perish  in  the  same  calamity,  such 
as  a  wreck,  a  battle,  or  a  conflagration,  and  it  is  not  shown 
who  died  first,  and  there  are  no  particular  circumstances 
from  which  it  can  be  inferred,  survivorship  is  presumed 
from  the  probabilities  resulting  from  the  strength,  age, 
and  sex,  according  to  the  following  rules: 

First,— If  both  of  those  who  have  perished  were  'under 
the  age  of  fifteen  years,  the  older  is  presunled  to  have 
survived. 


S  1963  INOtBBCT  BTUIEKCE,  ETC  ^^ 

i^wond.—Ifboth  weie  abore  tbeage  of  sixty,  the  younger 
Is  imstuiied  to  have  surviTed. 

TMrd.~It  one  be  under  lifteon  and  the  other  abovo 
sixty,  tbe  former  ia  pieBumed  to  have  BnrriTed. 

Fourth. — If  both  be  over  fifteen  and  under  sixty,  and 
the  Eexes  be  diHerent,  the  male  is  presumed  to  haTe  aar- 
Tived.    If  the  sexes  be  tbe  same,  then  the  older. 

Fifth. — If  one  be  nnder  fifteen  oi  over  sixty,  and  tbe 
other  betffeeii,  thooe  ages,  the  latter  is  presumed  to  have 
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iXTBDmsltoiir  29.  OoparUiera— 29  Cal.  257;  49€aL  344. 

lUBDiYlsiON  30.  Marriage— Civil  Code,  sees.  68-78;  10  CaL537;  28 
1. 132;  47  Cal.  621 ;  52  Cal.  568. 

UBDivisioir  31.  Legitiinacy— 13  Cal.  101. 

VBDiYisio^r  33^  Law  ob«yed— 51  Cal.  210. 

UBDIVISIOK  36.   Foreign  laws— 21  Cal.  226^  32  CaL  60. 

UBDiYisiOK  39.  Oonsidnration  of  contract— see  subd.  21,  note. 

FBESUMPTIOirS  IN  VABIOUS  CASES. 

idultery— 41  Cal.  107.  Ancient  writing— when  deemed  gemiipe, 
.  1963,  subd.  34.  Authenticity  of  book— when  presumed,  sec.  1963, 
»d.  35.  Burial  ground— dedication  to  public,  sec.  1963,  subd.  38. 
eck— 45  Cal.  419.  Community  property— 12  Cal.  251.  Conclusive 
!8umptions— sec.  1962  and  notes.  Oontinuance--of  existing  thing, 
.  1%3,  subd.  32.  Contract— consideration  for,  sec.  1963,  subd.  39. 
nvesrance  of  ezbcutory  etc.— sec.  1601.  Date— of  writing,  correct, 
.  1963,  subd.  23  and  note :  of  Indorsement,  see  that  head.  Disput- 
e  pre8nmption»— sec.  1963,  and  note  supra.  Entire  issue,  etc.— 
imitted,  sec.  1963,  subd.  18.  Evidence  suppressed— would  be  ad* 
'se,  sec.  1963,  subd.  5.  Execution  of— conveyance,  sec.  1963,  subd.  37. 
e  department  Records— Political  Code,  sec.  3341.  Foreign  laws- 
bodied  in  reports,  sec.  1963,  subd.  36  and  note.  Higher  evidence— 
'erse,  sec.  1S63,  subd.  6.  Identity— of  person  from  name,  sec.  1963, 
d.  25  and  note.  Indorsement— of  negotiable  paper,  deemed  made 
late,  sec.  1963,  subd.  22.  Innocence— sec.  1963,  subd.  1.  Jurisdic- 
1— presumed,  sec.  1963,  subd.  16.  Law  obeyed— sec.  1963,  subd.  33. 
ritimacy— sec.  1963,  subd.  31  and  note.  Letters  received— in  regu- 
course  of  mail,  sec.  1963,  subd.  24.  Militia  fine- Political  Code,  sec. 
).  Money— paid,  was  due,  sec.  1963,  subd.  7 :  in  county  treasury,  31 
.  74.  Negligence— 25  Cal.  467 :  28  Cal.  627 ;  44  Cal.  83.  Notary's  prot- 
-Political  Code,  sec.  795.  Obligation  delivered  back—has  oeen 
if  sec.  1963,  subd.  9.  Officer  regularly  appointed— sec.  1963,  subd. 
ind  note.  Official  and  judicial  duty  regularly  performed— sec. 
I,  subds.  15, 16,  and  notes.  Ordinary  care— taken,  sec.  1963,  subd.  4. 
linary  consequences— intended,  sec.  1%3,  subd.  3i  Ordinary 
arse  of  business— followed,  sec.  1963,  subd.  20  and  note.  Ordinary 
LTse  of  nature,  etc.— sec.  1963,  subd.  28.  Ownership— whence  pre- 
led,  sec.  1963,  subd.  12:  from  possession,  sec.  1963,  subd.  11  and  note, 
tnership— whence  presumed,  sec.  1963,  subd.  29  and  note:  special, 
il  Code,  sec.  2484:  use  of  fictitious  names  In,  Civil  Code,  sees.  2466- 
.   Person  not  heard  from— in  seven  years,  deemed  dead,  sec.  1963, 

d.  26  and  note.  Possession  imports  ownership— sec.  1963,  subd. 
nd  note.   Possessor  of  order  on  himself— sec.  1963,  subd.  26  and 

e.  Private  transactions— deemed  regular,  sec.  1963,  subd.  19.  Pro- 
9  Court  order— for  disclosure  of  property,  sec.  1460.  Promissory 
e,  etc.— imports  consideration,  sec.  1963,  subd.  21  and  note.  Receipt 
ter,  imports  previous  payments,  sec.  1963,  subd.  10 :  only  prima  facie 
lence,  48  Cal.  635.  Record— judicial  deemed  correct,  sec.  1963,  subd. 

Short-hand  notes— sec.  273.  Stock— sale  for  assessments.  Civil 
ie,  sec.  348.  Surveys— Politicsd  Code,  sec.  3973.  Surviving  oalam- 
-sec.  1963,  subd.  40.  Thing  delivered— to  owner,  sec.  1963,  subd.  8 
note.   tTnlawftil  intents-sec.  1963,  subd.  2. 
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CHAPTEE  YI. 


§  I967.~lndispensab1e  evidence,  what. 

S  1968.  To  prove  usage,  perjury,  and  treason,  more  than  one  "witness 

required. 
S  1969.  WiU  to  be  In  writing. 
S  1970.  How  revoked. 

I  1971.  Transfer  of  real  property  to  be  in  writing. 
S  1972.  Last  section  not  to  extend  to  certain  cases. 
§  1973.  Agreement  not  in  writing,  when  invalid. 
§  1974.  Bepresentation  of  credit  oy  writing. 

§  1967.  The  law  makes  certain  evidence  necessary  to 
the  validity  of  particular  acts,  or  the  proof  of  particular 

facts. 

§  1968.  Perjury  and  treason  must  be  proved  by  testi- 
mony of  more  than  one  witness.  Treason  by  the  testi- 
mony of  two  witnesses  to  the  same  overt  act;  and  perjury 
by  the  testimony  of  two  witnesses,  or  one  witness  and 
corroborating  circumstances. 

Two  witnesses— for  probate  of  lost  will,  sec.  1339. 

§  1969.  A  last  will  and  testament,  except  a  nnncupative 
will,  is  invalid,  unless  it  be  in  writing  and  executed  with 
such  formalities  as  are  required  by  law.  When,  therefore, 
such  a  will  is  to  be  shown,  the  instrument  itself  must  be 
produced,  or  secondary  evidence  of  its  contents  be  given. 
[In  effect  July  1st,  1874.] 

Lost  or  destroyed  will— probate  of,  sees.  1338-1341. 

fl970.  A  written  will  cannot  be  revoked  or  alterod 
erwise  than  as  provided  in  the  Civil  Code.    [In  effect 
July  1st,  1874.] 
Revocation  or  alteration  of  will— see  Civil  Code,  sec.  1292  e(  seq. 

§  1971.  No  estate  or  interest  in  real  property,  other 
than  for  leases  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  over  or  concerning  it,  or  in  any  manner  re- 
lating thereto,  can  be  created,  granted,  assigned,  surren- 
dered, or  declared,  otherwise  than  by  opei^ation  of  law,  or 
a  conveyance,  or  other  instrument  in  writing,  subscribed 
by  the  party  creating,  granting,  assigning,  surrendering, 
^  or  declaring  the  same,  or  by  his  lawful  agent  thereunto 
authorized  oy  writing. 
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Scope  of  section— application  restricted  by,  sec.  1972. 

Corresponding  provision— Civil  Code,  sec.  1091. 

Real  property— estate,  interest,  etc.,  in,  compare  sec.  1973»snbd.  5: 
bill  of  sale  insufficient,  52  Cal.  191:  mortgage  lien  can  only  be  created 
by  writing.  63  Cal»i677. 

Trust— CivU  Code,  sec.  852;  6  Cal.  154. 

§  1972.  The  preceding  section  must  not  be  construed 
to  affect  the  power  of  a  testator  in  the  disposition  of  his 
real  property  by  a  last  will  and  testament,  nor  to  prevent 
any  trust  from  arising  or  being  extinguished  by  implica- 
tion or  operation  of  law,  nor  to  abridge  the  power  of  any 
court  to  compel  the  specific  performance  of  an  agreement, 
in  case  of  part  performance  thereof. 

Trasts— implied,21Cal.92;22Cal.575:  27Cal.ll9:  35 Cal. 481;  36CaI.94. 

Part  performance— enforcing  verbal  contract  after,  1  Cal.  119,207;  10 
Cal.  150;  19  Cal.  447;  24  Cal.  143;  35  Cal.  646;  39  Cal.  109;  44  Cal.  595;  48 
Cal.  194 :  executed  parol  agreement  to  convey  land,  not  within  statute, 
52  Cal.  561. 

§  1973.  In  the  following  cases  the  agreement  is  in- 
valid, unless  the  same  or  some  note  or  memorandum 
thereof  be  in  writing,  and  sulBcribed  by  the  party 
charged,  or  by  his  agent;  evidence,  therefore,  of  the  agree- 
ment, cannot  be  received  without  the  writing  or  second- 
ary evidence  of  its  contents : 

1.  An  agreement  that  by  its  terms  is  not  to  be  per- 
formed within  a  year  from  the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  anothei!,  except  in  the  cases  provided  for 
in  section  twenty-seven  hundred  and  ninety-four  of  the 
Civil  Code; 

3.  An  agreement  made  upon  consideration  of  marriage, 
other  than  a  mutual  promise  to  marnr; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or 
things  in  action,  at  a  price  not  less  than  two  hundred  dol- 
lars, unless  the  buyer  accept  and  receive  part  of  such 
goods  and  chattels,  or  the  evidences,  or  some  of  them,  of 
such  things  in  action,  or  pay  at  the  time  some  part  of  the 
purchase-money;  but  when  a  sale  is  made  by  auction,  an 
entry  by  the  auctioneer  in  his  sale-book,  at  the  time  of  the 
sale,  of  the  kind  of  property  sold,  the  terms  of  sale,  the 
price,  and  the  names  of  tne  purchaser  and  person  on  whose 
account  the  sale  is  made,  is  a  sufficient  memorandum ; 

5.  An  agreement  for  the  leasing  for  a  longer  period  than 
one  year,  or  for  the  sale  of  rei^l  property,  or  of  an  interest 
therein;  and  such  agreement,  if  made  by  an  agent  of  the 
party  sought  to  be  cnarged,  is  invalid,  unless  the  author- 
ity of  the  agent  be  in  writing,  subscribed  by  the  party 
sought  to  be  charged. 


§gl974-S 

'  OorrwpondinB  prol 
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a  thQ  credit  of  a  tiilTd  person, 
,  or  some  metncrandum  tbere- 
of.  be  in  writing,  and  either  aubscribeil  by,  or  in  tbe  hand- 
writing of,  the  party  to  be  ciiarged. 

CHAPTER  Vn. 


,  §  197R  Uo  evideQce  ia  by  la^i 
answerable,  unless  bo  declared  b, 
Enopp»l-wc>.  im,  IMS. 


•t 


TITLE  m. 

Of  the  Productioii  of  ZSvidence. 

Chap.  I.    By  whom  to  be  produced.    §§  1981-1982. 
n.    Means  of  production.    §§  1985-1997. 
m.    Manner  of  production.    §§  2002-2054. 
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CaAPTEE  T. 
BT   WHOM   TO   BE   PRODUCED. 


le  afBrmativa  of  the  li 
prove  it;  therefore, 
n  of  proof  lies  on  tbo  party  •who  would  be  defeated 
if  no  evidence  were  given  on  eitliec  side. 

IBSftn:  aairnialiTemaltsrtn answer,  wliere.sCal.ili  laCal.lOOi  ejert- 
mont  Id.  si  CaL  &S:  inaanlty  of,  47  OaL  J34:  inone;  pmcl  uader  dorcss, 
aiCuLMia. 

§  19B2.  The  party  producing  a  writing  ad  geDuine 
wDich  has  been  altered,  or  appears  to  bava  been  altered, 
after  its  execution,  in  a  part  material  to  the  question  in 
dispute,  muse  account  for  the  appearance  or  alteration. 
He  may  show  that  tbe  alteration  was  made  by  another, 
without  Ilia  concurrence,  or  was  made  with  the  consent  of 
the  parties  affected  by  it,  or  otherwiae  properly  or  inno- 
cently made,  or  tttat  tbe  alteration  did  not  cuango  tie 
meaning  or  language  of  the  instrument.  If  he  do  that, 
he  may  give  the  writing  in  evidence,  but  not  otherwise. 

AltsTaUoD'-eaect  of.M  Cal.619:  Impmchlng  certlflcate  tor.SSCiL 
ni;  Jn  InillcttDent,  50  Cal.  44; :  neeaal  nccouiuhig  lor,  9<i  CbI.  SS :  sum- 
cleatly  eipliJued,  31  Col.  Se4. 

riialed  form-ersaun  In,  32  CaL  SS:  constnKthm  ot,  toe.  ISC. 

chaptes.  il 
■    ubans  of  production. 


It  writ  or  order  dl- 
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rected  to  a  person  and  requiring;  his  attendance  at  a  par- 
ticular time  and  place  to  testify  as  a  witness.  It  may 
also  require  liim  to  bring  with  him  any  books,  documents, 
or  other  things  under  his  control,  which  he  is  bound  by 
'  law  to  produce  in  evidence. 

§  1986.  The  Subpoena  is  issued  as  follows : 

1.  To  require  attendance  before  a  court,  or  at  the  trial 
of  an  issue  therein,  it  is  issued  under  the  seal  of  the  court 
before  which  the  attendance  is  required,  or  in  which  the 
issue  is  pending; 

2.  To  require  attendance  out  of  the  court,  before  a  judge, 
justice,  or  other  officer«authorized  to  administer  oaths  or 
take  testimony  in  any  matter  under  the  laws  of  this 
State,  it  is  issued  by  the  judge,  justicfe,  or  any  other  officer 
before  whom  the  attendance  is  required; 

3.  To  require  attendance  before  a  commissioner  ap- 
pointed to  take  testimony  by  a  court  of  a  foreign  coun- 
try, or  of  the  United  States,  or  of  any  other  State  in  the 
United  States,  or  of  any  other  district  or  county  within 
this  State,  or  before  any  officer  or  officers  empowered  by 
the  laws  of  the  United  States  to  take  testimony,  it  may 
be  issued  by  any  judge  or  justice  of  the  peace  m  places 
within  their  respective  jurisdiction;  with  like  power  to 
enforce  attendance,  and,  upon  certificate  of  contumacy  to 
said  court,  to  punish  contempt  of  their  process,  as  such 
Judge  or  justice  could  exercise  if  the  subpoena  directed 
the  attendance  of  the  witness  before  their  courts  in  a 
matter  pending  therein. 

§  1967.  The  service  of  a  subpoena  is  made  by  showing 
he  original  and  delivering  a  copy,  or  a  ticket  containing 
ts  substance,  to  the  witness  personally,  giving  or  offering 
o  him  at  the  same  time,  if  demanded  by  him,  the  fees  to 
rhich  he  is  entitled  for  travel  to  and  from  the  place 
esignated,  and  one  day's  attendance  there.  The  serv- 
;e  must  be  made  so  as  to  allow  the  witness  a  reasonable 
me  for  preparation  and  travel  to  the  place  of  attend- 
Qce.    Such  service  may  be  made  by  any  person. 

§  1988.  If  a  witness  Is  concealed  in  a  building  or  vessel,^ 
»  as  to  prevent  the  service  of  a  subpoena  upon  him,  any 
►urt  or  judge,  or  any  officer  issuing  a  subpoena,  may, 
>on  proof  bj  affidavit  of  the  concealment^  and  of  toe 
aterfality  of  the  witness,  make  an  order  that  the  sheriff 
the  county  serve  the  subpoena;  and  the  sheriff  must 
rve  it  accordingly,  and  for  that  purpose  may  break  into 
9  building  or  vessel  where  the  witness  is  concealed. 

PSKAX.  APPXITDIZ.— ftS. 
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§  1969.  A  witness  is  not  obliged  to  attend  as  a  witness 
before  any  court,  judge,  justice,  or  any  other  officer,  out 
of  the  county  in  whicn  he  resides,  unless  the  distance  be 
less  than  thirty  miles  from  his  place  of  residence  to  the 
place  of  trial. 

Ji  1990.  A  person  present  in  court,  or  before  a  jodicial 
cer,  may  be  required  to  testify  in  the  same  manner  as 
if  he  were  in  attendance  upon  a  subxKsna  issued  by  such 
court  or  officer. 

§  1991.  Disobedience  to  a  subpoena,  or  a  refusal  to  be 
Bwom,  or  to  answer  as  a  witness,  or  to  subscribe  an  affi- 
davit or  deposition  when  required,  may  be  punished  as  a 
contempt  by  the  court  or  otfacer*  issuing  the  subpoena  or 
requiring  the  witness  to  be  sworn;  and  if  the  witness  be 
a  party,  nis  complaint  or  answer  may  be  stricken  out. 

Disobedience  to  sabpcena— 46  Cal.  82. 

Refusal  to  answer— sec.  2065;  35  GaL  89. 

Contempt— sees.  1209, 1219. 

§  1992.  A  witness  disobeying  a  subpoena  also  forfeits 
to  the  party  aggrieved  the  sum  of  one  hundred  doUais, 
and  all  damages  which  he  may  sustain  by  the  failure  of 
the  witness  to  attend,  which  forfeiture  and  damages  may 
be  recovered  in  a  civil  action. 

§  1993.  In  case  of  failure  of  a  witness  to  attend,  the 
court  or  officer  issuing  the  subpoena,  upon  proof  of  the  serv- 
ice thereof,  and  of  the  failure  of  the  witness,  may  issue  a 
warrant  to  the  sheriff  of  the  county  to  arrest  the  witness 
and  bring  him  before  the  court  or  officer  where  his  at- 
tendance was  required. 

§  1994.  Every  warrant  of  commitment,  issued  by  a 
court  or  officer  pursuant. to  this  chapter,  must  specify 
therein,  particularly,  the  cause  of  the  commitment,  and 
if  it  be  for  refusing  to  answer  a  question,  such  question 
must  be  stated  in  the  warrant.  And  every  warrant  to 
arrest  or  commit  a  witness,  pursuant  to  this  chapter, 
must  be  directed  to  the  sheriff  of  the  county  where  the 
witness  may  be,  and  must  be  executed  by  him  in  the 
same  manner  as  process  issued  by  the  Superior  Court. 
[In  effect  April  16th,  1880.] 

§  1995.  If  the  witness  be  a  prisoner,  confined  in  a  lail 
or  prison  within  this  State,  an  order  for  his  examination 
in  the  prison  upon  deposition,  or  for.  his  temporary  re- 
moval and  production  before  a  court  or  officer,  for  the 
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purpose  of  being  orally  examined,  may  be  made  as  fol- 
lows: 

1.  By  the  court  itself  in  which  the  action  or  special  pro- 
ceeding is  pending,  unless  it  be  a  Justice's  Court; 

2.  By  a  lustice  of  the  Supreme  Court,  or  a  judge  of  the 
Superior  Court  of  the  county  where  the  action  or  proceed- 
ing is  pending,  if  pending  before  a  Justice's  Cfourt,  or 
before  a  judge  or  other  person  out  of  court.  [In  effect 
April  I6th,  1880.] 

§  1996.  Such  order  can  only  be  made  on  the  motion 
of  a  party,  upon  affidavit  showing  the  nature  of  the  ac< 
tion  or  proceeding,  the  testimony  expected  from  the  wit- 
ness, and  its  materiality. 

§  1997.  If  the  witness  be  imprisoned  in  the  county 
where  the  action  or  proceeding  is  pending,  his  production 
may  be  required.  In  all  other  cases  ms  examination, 
when  allowed,  must  be  taken  upon  deposition. 


1 
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CHAPTER  in. 
MANZTER  OF  PRODUCTION. 

ABT.  I.    MODB  OT  TAKIirO  THE  TESTIMONY  OF  WlTSSSSlt 
II.    AFFIDAVITS. 

III.  Dbpositions. 

IV.  Manner  of  Taking  Depositions  Out  of  thb  State. 
y.  Manner  of  Takino  Depositions  in  the  Stats. 

YI.     GENERAL  RULES  OF  EXAMINATION. 

ABTICLE  I. 

Mode  of  Taking  the  Testimony  of  Witnesses. 

S  2002.  Testimony,  In  what  mode  taken. 
S  2003.  Affidavit  defined. 
S  2004.  A  deposition  defined. 
S  2005.  Oral  examination  defined. 
S  2006.  Deposition,  how  taken. 

§  2002.  The  testimony  of  witnesses  is  taken  in  three 
modes : 

1.  By  affidavit; 

2.  By  deposition; 

3.  By  oral  examination. 

§  2003.  An  affidavit  is  a  written  declaration  under 
oath,  made  without  notice  to  the  adverse  party. 

Affidavits— sec.  2009  et  seq.  ^ 

§  2004.  A  deposition  is  a  written  declaration  under 
oath,  made  upon  notice  to  the  adverse  party  for  the  pur- 
pose of  enabling  him  to  attend  and  cross-examine. 

Depositions— sees.  2019-2021 :  f onn  of,  sec.  2006. 

§  2005.  An  oral  examination  is  an  examination  in 
presence  of  the  jury  or  tribunal  which  is  to  decide  the 
lact  or  act  upon  it,  the  testimony  being  heard  by  the  jury 
or  tribunal  from  the  lips  of  the  witness. 

Oeneral  rules  of  examination— sees.  2042-2054. 

§  2006.  Depositions  must  be  taken  in  the  form  of  ques- 
tion and  answer,  and  the  words  of  the  witness  must  be 
written  down,  unless  the  parties  agree  to  a  different  mode. 

Form  of  taUnj^  depositions— formerly,  in  narrative  form,  35  CaL90. 
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•>< 


abtici;e  n. 

,  Affidavits. 

S  2009.  Affidavits  and  depositioiis,  how  taken. 

I  2010.  Evidence  of  publication,  what. 

S  2011.  Where  filed. 

§  2012.  Affidavits  to  he  used  in  tMs  State,  before  whom  may  be  taken 

in  this  State. 
S  2013.  If  made  in  another  State  of  the  United  States,  before  whom 

taken. 
§  2014.  If  made  in  a  foreign  country,  before  whom  taken. 
§  2015.  Certificate  of  the  clerk,  if  taken  before  a  judxe  of  a  court  out 

of  this  State. 

§  2009.  An  affidavit  may  be  used  to  verify  a  pleading 
or  a  paper  in  a  special  proceeding,  to  prove  the  service  oi 
a  summons,  notice,  or  other  paper  in  an  action  or  special 
proceeding,  to  obtain  a  provisional  remedy,  the  examina- 
tion of  a  witness,  or  a  stay  of  proceedings,  or  upon  a 
motion,  and  in  any  other  case  expressly  permitted  by 
some  other  provision  of  this  Code. 

Use  of  affidavits— 31  Cal.  203. 

Signature— not  essential,  15  Cal.  53. 

In  foreign  language— excluded,  23  Cal.  418. 

Extent  of  affidavit— 27  Cal.  296. 

§  2010.  Evidence  of  the  publication  of  a  document  or 
notice  required  by  law,  or  by  an  order  of  a  court  or  judge, 
to  be  published  in  a  newspaper,  may  be  given  by  the  affi- 
davit of  the  printer  of  the  newspaper,  or  his  foreman  or 
'  principal  cleric,  annexed  to  a  copy  of  the  document  or 
notice,  specifying  the  times  when  and  the  paper  In  which 
the  publication  was  made. 

Affidavit  of  publication— see  sec.  413n:  "proprietor''  synonymous 
with  ••  printer,"  37  CaL  458. 

§  2011.  If  such  affidavit  be  made  in  an  action  or  special 
proceeding  pending  in  a  court,  it  may  be  filed  witn  the. 
court  or  a  clerk  thereof.  If  not  so  made,  it  may  be  filed 
with  the  clerk  of  the  county  where  the  newspaper  is 
printed.  In  either  case,  the  original  affidavit,  or  a  copy 
thereof,  certified  by  the  judge  of  the  court  or  clerk  having 
it  in  custody,  is  prima  facie  evidence  of  the  facts  stated 
therein.    [In  effect  July  1st,  1874.] 

§  2012.  An  affidavit  to  be  used  before  any  court,  jndge» 
or  officer  of  this  State,  majr  be  taken  before  any  judge  or 
clerk  of  any  court,  or  any  justice  of  the  peace  or  notary 
public  in  this  State. 

Persons  authorised  to  take  affidavits— sec.  179,  subd.  8:  official 
character  of  justice  of  the  peace,  within  the  State,  need  not  appear, 
15  Cal.  53. 
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§  2013.  An  affidavit  taken  in  another  State  of  the 
United  States,  to  be  used  in  this  State,  may  be  taken  be- 
fore a  commissioner  appointed  by  the  governor  of  tills 
State  to  take  affidavits  and  depositions  in  such  other 
State,  or  before  any  notary  public  in  another  State,  or 
before  any  judge  or  clerk  of  a  court  of  record  haviD^r  a 
seal.    [In  effect  July  1st,  1874.]  • 

§  2014.  An  affidavit  taken  in  a  foreign  country  to  be 
used  in  this  State,  may  be  taken  before  an  embassador, 
minister,  consul,  vice-consul,  or  consular  agent  of  the 
Uuited  States,  or  before  any  judge  of  a  court  of  record 
having  a  seal,  in  such  foreign  country.  [In  effect  July 
1st,  1874.] 

§  2015.  When  an  affidavit  is  taken  before  a  judge  of  a 
court  in  another  State,  or  in  a  foreign  country,  the  gen- 
uineness of  the  signature  of  the  judge,  the  existence  of 
the  court  and  the  fact  that  such  judge  is  a  member  thereof, 
must  be  certified  by  the  clerk  of  the  court,  under  the  seal 
thereof. 

ABTICLE  ni. 

DEPOSITIOirS. 

§  2019.  Deposition,  when  used. 

§  2020.  Testimony  of  a  witness  out  of  the  State,  when  taken. 

S  2021.  In  the  State,  when  taken. 

§  2019.  In  all  cases  other  than  those  mentioned  in  sec- 
tion two  thousand  and  nine,  where  a  written  declaration 
under  oath  is  used,  it  must  be  a  deposition  as  prescribed 
by  this  Code. 

§  2020.  The  testimony  of  a  witness  out  of  the  State 
may  be  taken  by  deposition,  in  an  action,  at  any  time 
after  the  service  of  the  summons  or  the  appearance  of  the 
defendant;  and,  in  a  special  proceeding,  at  anytime  after 
a  question  of  fact  has  arisen  therein. 

Manner  of  taking  depositions  out  of  the  State— sec.  2024  et  teq. 

§  2021.  The  testimony  of  a  witness  in  this  State  may  be 
taken  by  deposition  in  an  action  at  any  time  after  the 
service  of  the  summons  on  the  appearance  of  the  defend- 
ant, and  in  a  special  proceeding  after  a  question  of  fact 
has  arisen  therein,  in  the  following  cases : 

1.  When  the  witness  is  a  part^  to  the  action  or  proceed- 
ing, or  an  officer  or  member  of  a  corporation  which  is  a 
party  to  the  action  or  proceeding,  or  a  person  for  whose 
immediate  benefit  the  action  or  proceeding  is  prosecuted 
or  defended. 
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2.  When  the  witness  resides  out  of  the  county  in  which 
his  testimonv  is  to  be  used. 

3.  When  the  witness  is  about  to  leave  the  county  where 
the  action  is  to  be  tried,  and  will  probably  continue  ab- 
sent when  the  testimony  is  required. 

4.  When  the  witness,  otherwise  liable  to  attend  the 
trial,  is  nevertheless  too  infirm  to  attend. 

5.  When  the  testimony  is  required  upon  a  motion,  or  in 
.  any  other  case  where  the  oral  examination  of  the  witness 

is  not  required 

6.  When  the  witness  is  the  only  one  who  can  establish 
facts  or  a  fact  material  to  the  issue;  provided^  that  thd 
deposition  of  such  witness  shall  not  be  used  if  his  presence 
can  be  procured  at  the  time  of  the  trial  of  the  cause. 
[In  effect  March  9th,  1878.] 

Deposition— mode  of  takingr,  sec.  2006:  who  may  take,  2  Cal.  25;  sec. 
11%  subd.  3;  In  this  state,  manner  of  taking,  sec.  2031  etteq. :  name  part 
of  testimony,  49  Cal.  383 :  service  of,  47  Cal.  644 :  strict  constmctioa  be- 
fore Code,  2  Cal.  26, 383 :  amending  answer  after,  47  Cal.  174. 

Subdivision  l.   Party,  etc.— 29  Cal.  619. 

Subdivision  2.   Out  of  county— 29  Cal.  619. 

ARTICLE  rv. 
MAinrBR  OV  TAKING  DEPOSITIOITS  OUT  OF  TRX  STATE. 

S  •2024.  Testimony  of  wltnes^s  out  of  State  tateen  upon  commission  is- 
sued under  sea),  upon  notice.   To  whom  to  issue. 
S  2025.  Proper  interrogatories  may  be  prepared,  or  may  be  waived  by 

§  2026.  Authorities  and  duties  of  commissioner. 

f  2027.  Trial,  when  postponed  for  r3ason  of  non-return  of  commission. 

§  2028.  Depositions,  by  whom  used. 

§  2024.  The  deposition  of  a  witness  out  of  this  State 
may  be  taken  upon  commission  issued  from  the  court, 
under  the  seal  of  the  court,  upon  an  order  of  the  court, 
or  a  judge  thereof,  on  the  application  of  either  party,  upon 
live  days*  previous  notice  to  the  other.  If  issued  to  any 
place  within  the  United  States,  it  may  be  directed  to  a 
person  agreed  upon  by  the  parties,  or,  if  they  do  not 
a^ree,  to  any  judge  or  justice  of  the  peace,  or  commis- 
sioner, selected  by  the  court  or  judge  issuing  it.  If  issued 
to  any  country  out  of  the  United  States,  it  may  be  di- 
rected to  a  minister,  embassador,  consul,  vice-consul,  or 
consular  agent  of  the  United  States  in  such  country,  or 
to  any  person  agreed  upon  by  the  parties.  [In  effect  April 
16th,  1880.] 

OommiMioner-^stoppel  to  dispute  regularity  of  appointment,  27 
Cal.  377. 


§  3035.  Sncli  proper  InterrogatorlEB,  direct  and  era*, 
BB  tbs  rMpectWe  panics  may  prepare  to  be  settled,  if 
the  parties  disagree  as  to  their  form,  by  tbe  judge  or  tffl- 
cer  siranting  the  order  for  tlie  commiwion,  at  ii  aaj  fixed 
in  tue  order,  may  be  annexed  to  the  commission;  or,  ^rhci 
the  parties  agree  to  that  mode,  the  examination  may  ba 
vitSont  written  interrogatories, 
InMrro(»16ri««— queatfon  anil  answer  In  depoaltlaiis,  sec.  HtlK. 

g  2026.  The  commission  must  aathorize  the  commia- 
Bionerto  sdntlniHter  an  oath  to  tbe  witness,  and  to  take 
his  depositiou  in  answer  to  the  interroKatories,  or  when 
the  examination  is  t«  be  without  inten^^atories,  in  re- 
spect to  the  question  in  dispute,  and  to  certify  the  depo- 
sition to  tbe  court,  in  It  sealed  envelope,  directed  to  Uic 
cleric  or  other  person  designated  or  agreed  upon,  and  foi- 
warded  (o  him  by  mail  or  other  usual  channel  of  conve;- 

Ceniflota-sec.SOSIiii  77  CtLm. 

g  2027.  A  trial  or  other  proceeding  njast  not  be  pa«- 
poned  by  reason  of  a  commission  not  returned,  exoqK 
upon  evidence,  satigfactoty  to  the  court,  that  the  testi- 
mony of  the  witness  ia  necei^ary,  and  tbaC  proper  dili- 
gence has  l>eeD  used  to  obtain  it. 

Contiiuuucs — none,  vben  no  dUlnnce  Inobtnlnlns  couunlBloD.? 
CiLM. 

g  2028.  Tbe  deposition  mentioned  in  this  article  maj 
be  used  hy  either  party  on  the  trial  or  other  proceeding, 
against  any  other  party  giving  or  receiving  the  notice, 
subject  to  all  just  exceptions. 


ARTICLE  V. 

Maxit 

SB  or  TiKtltft  DBPOfiiiioira  nt  this  statb. 

D. 

-«  ft  jQdse.  etc..  upon  notice  to 

U. 

HirbeuietlbyeiCberputi 

I. 

|r«Klat^Tthno. 

§  3031.  Either  party  may  have  tbe  deposition  taken  of 
a  witness  in  tbis  State,  in  either  ot  tbe  cases  mentioDed  ID 
Hection  two  thousand  and  twenty-one,  before  a  jodge  or 
officer  antborized  to  administer  oaths,  on  serving  upon 
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the  adverse  party  preyious  notice  of  the  time  and  place 
of  examination,  together  with  a  copy  of  an  affidavit,  show- 
ing that  the  case  is  within  that  section.  Sach  notice  must 
be  at  least  live  days,  adding  also  one  day  lor  every  twenty- 
five  miles  of  the  distance  of  the  place  of  examination 
from  the  residence  of  the  person  to  whom  the  notice  is 
given,  imless,  for  a  cause  shown,  a  judge,  by  order,  pre- 
scribe a  shorter  time.  When  a  shorter  time  is  prescribed, 
a  copy  of  the  order  must  be  served  with  the  notice. 

Notice— absence  ef,  5  Cal.  444:  contents  of,  6  Cal.  U9:  proof  of  serv- 
ice of,  43  Cal.  485:  service  of,  before  Code,  47  Gal.644:  sufficiency  of,  17 
CaL  37 :  time  shortened,  17  Cal.  37. 

§  2032.  Either  party  may  attend  the  examination  and 
put  such  <^uestions,  direct  and  cross,  as  may  be  proper. 
The  deposition,  when  completed,  must  be  carefully  read 
to  the  witness  and  corrected  by  him  in  any  j^articular,  if 
desired;  it  must  then  be  subscribed  by  the  witness,  certi- 
fied by  the  judge  or  officer  taking  the  deposition,  inclosed 
in  an  envelope  or  wrapper,  sealed  and  directed  to  the 
clerk  of  the  court  in  which  the  action  is  pending,  or  to 
such  person  as  the  parties  in  writing  may  agrep  upon,  and 
either  delivered  b^  the  judge  or  officer  to  the  clerk  or  such 
person,  or  transmitted  through  the  mail,  or  by  some  safe 
private  opportunity;  and  thereupon  such  deposition  may 
be  used  by  either  party  upon  the  trial  or  other  proceeding 
against  any  party  giving  or  receiving  the  notice,  subject 
to  all  legal  exceptions;  but  if  the  parties  attend  at  the  ex- 
amination, no  objection  to  the  form  of  an  interrogatory 
shall  be  made  at  the  trial,  unless  the  same  was  stated  at 
the  time  of  the  examination.  If  the  deposition  be  taken 
under  subdivisions  two,  three,  and  four,  of  section  two 
thousand  and  twenty-one,  proof  must  be  made  at  the  trial 
that  the  witness  continues  absent  or  infirm,  or  is  dead. 
The  deposition  thus  taken  may  be  also  read  in  case  of  the 
death  of  the  witness. 

Ex  parte  deposition— after  notice,  6  Cal.  17. 

Oertiflcate-6  Cal.  550;  18  Cal.  330;  35  Cal.  30^ 

Objections  to  deposition— 2  Cal.  383;  3  Cal.  94;  9  Cal.  68;  14  Cal.  542; 
18  Cal.  330;  19  Cal.  C83;  22  Cal. 42:  36  CaL  191;  48  CaL 485;  wben  not  ad- 
missible against  executor,  51  CaL  101. 

§  2033.  Notwithstanding  the  taking  of  a  deposition,  it 
may  be  excluded  from  the  case  upon  proof  that  sufficient 
notice  was  not  given  to  the  party  against  whom  it  is 
offered  to  enable  nim  to  attend  the  taking  thereof,  or  that 
the  taking  was  not  in  all  respects  fair, 

§  2034.  When  a  deposition  has  been  once  taken,  it 
may  be  read  by  either  party  in  any  stage  of  the  same 
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action  or  proceeding,  or  in  any  other  action  bet'wcen  the 
same  parties  upon  the  same  subject,  and  is  then  deemed 
the  evidence  of  th& party  reading  it. 

Reading  deposition— in  same  action,  14  Cal.  542 ;  sec.  2028 :  in  another 
action,  by  isitipulation,  22  Cal.  42. 

§  2035.  Any  party  to  an  action  or  special  proceeding 
in  a  court,  or  before  a  judge,  ol  a  sister  State,  may  obtain 
the  testimony  of  a  witness  residing  in  this  State,  to  be 
used  in  such  action  or  proceeding,  in  the  ca^es  mentioned 
in  the  next  two  sections. 

§  2036.  If  a  commission  to  take  such  testimony  nas 
been  issued  from  the  court,  or  a  judge  thereof,  before 
which  such  action  or  proceeding  is  pending,  on  producing 
the  commission  to  a  judge  of  the  Superior  Court,  with  an 
affidavit  satisfactory  to  him  of  the  materiality  of  the  tes- 
timony, he  may  issue  a  subpcena  to  the  witness,  requiring 
him  to  appear  and  testify  before  the  commissioner  named 
in  the  commission,  at  a  specified  time  and  place.  [In 
effect  April  16th,  1880.] 

Subpoena— sec  1965  etseq, 

§  2037.  If  a  commission  has  not  been  issued,  and  it 
appear  to  a  judge  of  the  Superior  Court,  or  to  a  justice  of 
the  peace,  by  affidavit  satisfactory  to  him: 

1.  That  the  testimony  of  the  witness  is  material  to 
either  party; 

2.  That  a  commission  to  take  the  testimony  of  such  wit- 
ness has  not  been  issued; 

3.  That,  according  to  the  law  of  the  State  where  the 
action  or  special  proceeding  is  pending,  the  deposition  of 
a  witness  taken  under  such  circumstances,  and  before 
such  judge  or  justice,  will  be  received  in  the  action  or 
proceeding;  he  must  issue  his  subpoena  requiring  the  wit- 
ness to  appear  and  testify  before  liim  at  a  specUied  time 
and  place.    [In  effect  April  16th,  1880.] 

§  2038.  Upon  the  appearance  of  the  witness,  the  jud^e 
or  justice  must  cause,  nis  testimony  to  be  taken  in  writ- 
iag,  and  must  certify  and  transmit  the  same  to  the  court 
or  judge  before  whom  the  action  or  proceeding  is  pending, 
in  such  manner  as  the  law  of  that  State  requires, 

ABTICLE  VL 
Genebai.  Bulis  ov  Exasunation. 

$  2042.  Order  of  proof ,  how  regulated. 

i2048.  Witnesses  not  under  examination  may  be  excluded. 
2044.  Court  may  control  mode  of  interrogation. 
2045.  Direct  and  cross-examination  defined. 
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S  2046.  Leading  question  defined. 

§2047.  Wtienwiniess  may  refresh  memory  from  notes. 

§  2048.  Cross-examination,  as  to  "wliat. 

§  2049.  Party  producinsr  witness,  how  far  may  impeach  his  credit. 

§  2050.  Witness,  how  examined.   When  re-examined. 

I  2051.  How  impeached. 

f  2052.  Same. 

§  2053.  Evidence  of  good  character,  when  allowed. 

§  2054.  Writing  shown  to  witness  may  be  inspected  by  adverse  party. 

§  2042.  The  order  of  proof  must  be  regulated  by  the 
sound  discretion  of  the  court.  Ordinarily,  tl;ie  party  be- 
ginning the  case  must  exhaust  his  evidence  before  the 
other  party  begins. 

Order  of  proof— controlled  by  court,  sec.  007  and  note:  reopening 
case,  sec.  607,  subd.  3,  note,  and  5  Cal.  137:  in  criminal  case,  47  Cal.  3S3: 
where  alignment  of  contract,  27  Cal.  248.* 

§  2043.  If  either  party  requires  it,  the  iudae  may  ex- 
clude from  the  court-room  any  witness  oi  the  adverse 
party,  not  at  the  time  under  examination,  so  that  he  may 
not  hear  the  testimony  of  other  witnesses. 

Ezclusion  of  witnesses— proper,  53  Cal.  491 :  discretion  of  court,  29 
Cal.  622 :  effect  of  disobeying  order  for,  20  Cal.  436. 

§  2044.  The  court  must  exercise  a  reasonable  control 
over  the  mode  of  interrogation,  so  as  to  make  it  as  rapid, 
as  distinct,  as  little  annoying  to  the  witness,  and  as  effect- 
ive for  the  extraction  of  the  truth  as  may  be;  but  subject 
to  this  rule— the  parties  may  put  such  pertinent  and  legal 
questions  as  they  see  fit.  The  court,  however,  may  stop 
the  production  of  further  evidence  upon  any  particular 
point  when  the  evidence  upon  it  is  already  so  full  as  to 
preclude  reasonable  doubt. 

Oontrol  of  of>urt— over  examination,  47  Cal.  194:  answer  of  witness, 
sees.  2065, 2066:  Stopping  further  testimony,  39  Cal.  38. 

§  2045.  The  examination  of  a  witness  by  the  party 
producing  him  is  denominated  the  direct  examination; 
the  examination  of  the  same  witness,  upon  the  same 
matter,  by  the  adverse  party,  the  cross-examination. 
The  direct  examination  must  be  completed  before  the 
cross-examination  begins,  unless  the  court  otherwise 
direct. 

§  2046.  A  question  which  suggests  to  the  witness  the 
answer  which  the  examining  party  desires,  is  denominated 
a  leading  or  suggestive  question.  On  a  direct  examina- 
tion, leading  questions  are  not  allowed,  except  in  the 
sound  discretion  of  the  court,  under  special  circumstances 
making  it  appear  that  the  interests  of  justice  require  it. 


S  2M7-50       TtJOtSBA  or 

>  refresh  his  i 

_, „ sn  by  himaelE  or  undei 

HIS  airectioQ  a^  lue  iime  whea  the  fact  occmced  or  Imme^ 
diatelv  thereafter,  or  at  any  other  time  wbea  the  fact  was 
fresh  in  his  memory  and  he  knevr  that  the  same  was  cor- 
rectly stated  ia  the  writing.  But  in  snch  case,  the  writ- 
ing must  be  produced  and  may  be  seen  by  the  adveise 
party,  who  may,  if  he  choose,  cross-examine  the  witness 
upon  it,  and  may  read  it  to  the  jury.  So,  aleo,  a  witnett 
may  testify  from  such  a  writing,  though  be  retain  no 
recollection  of  the  particular  facts,  but  such  evideace 
must  bo  received  with  caution. 

RefrnhiDE  msmoiy— <  CsL  iW;  tP  C*L  166. 
Intpactlon  of  -wiitinE-staown  to  ^ItneBS.  »c.  WM. 


connected  therewith,  and  in  so  doing  may  put  leading 
questions,  but  if  ha  examine  him  as  tp  other  matters, 
such  esaminatioQ  is  to  be  snbject  to  the  same  rules  ac  - 
direct  e. '-  — — 


S  2049.  Tlie  party  producing  a  witness  is  not  allowed 
to  Impeach  his  credit  by  evidence  of  bad  cbaracter,  bnt  ha 
ma  J  contradict  him  by  other  evidence ,  and  may  also  sbon' 
that  he  has  made  at  other  times  statements  incotisisteiit 
with  his  present  testimony,  as  provided  in  section  two 
thousand  and  fifty-two. 

Boope  of  pTDTiiion— 30  Cal.  394. 

Diuredii^one'iownwitneB— IftCal.SH:  nbea  not  peimltted, 
00  Cal.  360:  no  need  of  contraUlctlng  at  time,  2!  CaL  !>■:  partr  made 
one's  nUness,  eEMppel  as  la,  1^  Cal.  308. 

§  2050.  A.  witness  once  examined  cannot  be  re-exam- 
ined as  to  the  same  matter  without  leave  of  the  court,  but 
lie  may  be  re-esamined  as  to  any  new  matter  xipon  which 
■^-  '"-.3  been  esaminod  by  the  adverse  party.  And  after 
-■ -loth  si' '-'--'  -■-- 


_ _.  _._ concluded,  the 

cannot  be  recalled  without  leave  of  the  court. 
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Xieave  is  granted  or  withheld,  in  the  exercise  of  a  sound 
discretion.  ^ 

Recalling  witness— In  criminal  cafte, 49  Gal.  023:  discretion  of  coort, 
sec.  G07»  sobd.  3,  note;  50  CaL  137;  51  Cal.  191. 

§  2051.  A  witness  may  be  impeached  by  the  party 
against  whom  he  was  called,  by  contradictory  evidence, 
or  by  evidence  that  his  general  reputation  for  truth,  h&n^ 
esty,  or  integrity  is  bad,  but  not  by  evidence  of  particular 
wrongful  acts,  except  that  it  may  be  shown  by  the  exam- 
ination of  the  witness,  or  the  record  of  the  judgment,  that 
he  has  been  convicted  of  a  felony. 

Compare— sec.  1847. 

Impeacfains:  adverse  wimeM  —  Oeneral  reputation  had*  personal 
Imowledge  not  Bofflcient,  53  CaL  68:  credibility,  41  Cal.  66;  48  Cal.  185;  49 
Cal.  32. 6X2 :  not  belle  viug  under  oath,  12  Cal.  3U6 ;  35  Cal.  553 :  hostility,  48 
Cal.  185 :  chastity,  lack  of,  not  ground,  27  Cal.  630 ;  48  Cal.  553.  Previous 
eonvictioH  of  felonvt  39  Cal.  4i%%l4,  iSai;  50  Cal.  2jK3;  51  Cal.  597.  Rangt 
cf  cross-examination^  collateral  matters,  51  Cal.  597;  53  CaL  65,  119: 
firood  character,  showing  after  impeachment,  sec.  2053i» :  laying  f ounda^ 
tion,53Cal.425. 

§  2052.  A  witness  may  also  be  impeached  by  evidence 
that  he  has  made,  at  other  times,  statements  inconsistent 
with  his  present  testimony;  but  before  this  can  be  done 
the  statements  must  be  related  to  him,  with  the  circum- 
stances of  times,  places,  an'd.persons  present,  and  he  must 
be  asked  whetuer  he  made  such  statements,  and  if  so, 
allowed  to  explain  them.  If  the  statements  be  in  writing, 
they  must  be  shown  to  the  witness  before  any  question  is 
put  to  him  concerning  them. 

Inconsistent  statements  of  witness— impeachment  by  showing,  2 
Cal. 326:  16  Cal.  173, 222:  17  Cal.  605;  21  Cal.  3(58;  25  Cal.  587:  29  Cal.  421. 
492;  33  Cal.  522;  43  Cal.  162:  44  Cal.  452;  47  Cal.  138;  48  Cal.  85,  185;  49 
CaL  381 ;  50  Cal.  628;  51  Cal.  551. 

§  2053.  Evidence  of  the  ^ood  character  of  a  party  is 
not  admissible  in  a  civil  action,  nor  of  a  witness  in  any 
action,  until  the  character  of  such  party  or  witness  has 
been  impeached,  or  unless  the  issue  involves  his  character. 

Evidence  of  good  character— effect  of,  40  CaL  485 :  In  criminal  case, 
49  CaL  629:  after  impeachment,  48  Cal.  61 ;  50  Cal.  233 :  judge's  indorse- 
ment of  witness  improper,  27  Cal.  300:  rebutting,  irrelevaut,  Donnelly 
V.  Corran,  March  18ui,  1880,  5  Pac.  C.  L.  J.  215. 

.§  2054.  Whenever  a  writing  is  shown  to  a  witness,  it 
may  be  inspected  by  the  opposite  party,  and  if  proved  by 
the  witness  must  be  read  to  the  jury  before  his  testimony 
is  closed,  or  it  cannot  be  read  except  on  recalling  tbe  wit- 
ness. 

Writing  shown  to  witness— open  to  Inspection,  where  merely 
identlfled,  63  Cal.  457:  where  put  In  evidence,  40  Cal.  638;  where  done 
to  refresh  memory,  sec.  2047. 

TSSJlL  APFBimiX.— 50. 
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TITLE  IV. 
OF  THE  BFFBCT  OF  EVIDENCE. 

S  2061;  Jury  Judges  of  effect  of  evidence,  but  to  be  instmcted  on  cer- 
tain points. 

§  2061.  The  jury,  subject  to  the  control  of  the  conrt, 
in  the  cases  specified  in  this  Code,  are  the  judges  of  the 
effect  or  value  of  evidence  addressed  to  them,  except 
when  it  is  declared  to  be  conclusive.  They  are,  however, 
to  be  instructed  by  the  court  on  all  proper  occasions — 

1.  That  their  power  of  judging  of  the  effect  of  evidence 
is  not  arbitrary,  but  to  be  exercised  with  legal  discretion, 
and  in  subordination  to  the  rules  of  evidence. 

2.  That  they  are  not  bound  to  decide  in  conformity  with 
the  declarations  of  any  number  of  witnesses,  w^hich  do  not 
produce  conviction  in  their  minds,  against  a  less  number 
or  against  a  presumption  or  other  evidence  satisfying 
their  minds.  , 

^  3.  That  a  witness  false  in  one  part  of  his  testimony  is  to 
t>e  distrusted  in  others. 

4.  That  the  testimony  of  an  accomplice  ought  to  be 
viewed  with  distrust,  and  the  evidence  of  the  oral  admis- 
sions of  a  party  with  caution. 

5.  That  in  civil  cases  the  affirmative  of  the  issue  must 
be  proved,  and  when  the  evidence  is  contradictory  the 
decision  must  be  made  according  to  the  preponderance  of 
evidence ;  that  in  criminal  cases  guilt  must  be  established 
beyond  reasonable  doubt. 

6.  That  evidence  is  to  be  estimated  not  only  by  its  own 
intrinsic  weight,  but  also  according  to  the  evidence  which 
it  is  in  the  power  of  one  side  to  produce,  and  of  the  other 
to  contradict;  and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is 
offered,  when  it  appears  that  stronger  and  more  satisfac- 
tory was  within  the  power  of  the  party,  the  evuienoe 
offered  should  be  vieyved  with  distrust. 

Brovince  of  jmr— <ine8tions  of  fact,  sec.  2101:  effect  of  eyideoee. 
SO  Cal.  151;  40Cal.  272;  48  Cal.  80;  51  Cal.  603;  53  Cal.  415. 635;  Helbingv. 
Svealns.  Co.,  Feb.  12tb,  1880:  4  Pac  C.  L.  J.  555;  Myers  v.  Spooner. 
July  8tb,  1880.  ft  Pac.  C.  L.  J.  612:  credibility  of  wiiaesses,  see  last  sob- 
bead,  and  47  Cal.  531. 

Froyince  of  conrt— compare  sec.  608  and  notes,  sec.  2102. 

Subdivision  2.  Majority  of  witnesses— not  decisive,  98  GaL  57: 
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most  positive  testimony  may  be  rejected,  15  Cal.  638:  Jury  are  judges 
of  credibility,  se6  under  Frovikcb  of  Jusy,  note  supra. 

Subdivision  8.  Witness,  false  in  part— to  be  distrusted  In  all; 
willful  falsity  requisite,  53  Cal.  491:  disregarding  testimony  improper, 
30  Cal.  151;  53  Cal.  364. 

SuBDivisiOK  4.  Accomplice— distrusting  testimony  of,  etc.,  see  39 
Cal.  614;  53  Cal.  601, 604,  corroborating  30-Cal.  316;  39  Cal.  403;  50  Cal.  450. 

Admiuions— see  sec.  1870,  subd.  2  and  note. 

Subdivision  5.  OivU  cases— affirmative  of  Issue  to  be  proved, 
see  sec.  1961 :  preponderance  of  evidence,  SO  C^.  633. 

Oriminal  cases— beyond  reasonable  doubt,  51  Cal.  372;  52  Cal.  446; 
53  Cal.  67 :  same  on  justlflcation  of  truth  in  slander,  50  Cal.  681. 

Subdivision  7.  Weaker  evidence  ofibred— 5  Cal.  249;  9  Cal.  430. 


§§  a064-7   BIGHTS  A2n>  DUTIES  OF  WITNESSES.  700 


TITLE  V. 
OF  THE  RIGHTS  AND  DUTIISS  OF  "WTT- 


§  20M,  Witnesses  bound  to  attend  when  subpcenaed. 

§  2065.  Witnesses  bonnd  to  answer  questions. 

S  2066.  Biffhtof  witnesses  to  protection. 

§  2067.  Witnesses  protected  from  arrest  when  attending,  or  going  or 

returning. 
S  2068.  Arrest  to  l>e  made  void,  andparty  malclng  arrest  liable,  etc. 
§  2069.  To  make  affidavit  If  arrested. 
S  2070.  Court  to  discharge  witness  from  arrest. 

§  2064.  A  witness,  served  with  a  subpcena,  must  at- 
tend at  the  time  appointed,  with  any  papers  linder  his 
control  required  by  the  subpcena,  and  answer  all  pertinent 
and  legal  <]^uestions;  and,  unless  sooner  discharged,  must 
remain  until  the  testimony  is  closed. 

Subpcena— sees.  1985, 1991. 

Answering  qaestions--sec.  2065. 

Witnesses— competency,  etc.,  sees.  1878-1884:  examination.  Impeach- 
ment, refreshing  memory,  etc.,  sees.  2042-2054. 

§  2065.  A  witness  must  answer  questions  legal  and 
pertinent  to  the  matter  in  issue,  though  his  answer  may 
establish  a  claim  against  himself;  but  he  need  not  givp  an 
answer  which  will  have  a  tendency  to  subject  him  to  pun- 
ishment for  a  felony;  nor  need  he  give  an  answer  wnich 
will  have  a  direct  tendency  to  degrade  his  character,  un- 
less it  be  to  the  very  fact  in  issue,  or  to  a  fact  from  which 
the  fact  in  issue  would  be  presumed.  But  a  witness  must 
answer  as  to  the  fact  of  his  previous  conviction  for  felony. 

Witness  implicating  himself— when  privileged  from  answering,  7 
Cal.  184;  degrading  answer.  35  Gal.  89;  39  (9aL  449. 

§  2066.  It  is  the  right  of  a  witness  to  be  protected  from 
irrelevant,  improper,  or  insulting  questions,  and  from 
harsh  or  insulting  demeanor;  to  be  detained  only  so  long 
as  the  interests  of  justice  require  it;  to  be  examined  only 
as  to  matters  legal  and  pertinent  to  the  issue. 

Compare— sec.  2044. 

Detention  of  witness— unreasonable,  constitutional  prohibition  of, 
isee  Const.  Cal.  art.  1,  sec.  6. 

§  2067.  Every  person  who  has  been,  in  good  faith, 
served  with  a  subpcena  to  attend  as  a  witness  before  a 
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court,  judge,  commissioner,  referee,  or  other  person,  in  a 
case  where  the  disobedience  of  the  witness  may  be  pun- 
ished as  a  contempt,  is  exonerated  from  arrest  in  a  civil 
action  while  going  to  the  place  of  attendance,  necessarily 
remaining  there  and  returning  therefrom. 

Ezemption  firom  arrest—but  not  from  obeying  ordinary  process,  6 
Cal.  32. 

t2068.  The  arrest  of  a  witness,  contrary  to  the  pre- 
ing  section,  is  void,  and  when  willfully  made,  is  a  con- 
tempt of  the  court;  and  the  person  making  it  is  responsible 
to  the  witness  arrested  for  double  the  amount  of  the  dam- 
ages which  may  be  Assessed  against  him,  and  is  also  lia- 
ble to  an  action  at  the  suit  of  tue  party  serving  the  witness 
with  a  subpoena,  for  the  damages  sustained  by  him  in  con- 
sequence of  the  arrest. 
Contempt  of  coort— see  sees.  1209-1222. 

§  2069.  An  officer  is  not  liable  to  the  party  for  making 
the  arrest  in  ignorance  of  the  facts  creating  the  exonera- 
tion, but  is  liable  for  any  subsequent  detention  of  the 
party,  if  such  party  claim  the  exemption  and  ma^e  an 
affidavit  stating — 

1.  That  he  has  been  served  with  a  subpoena  to  attend  as 
a  witness  before  a  court,  officer,  or  other  person,  specify- 
ing the  same,  the  place  of  attendance,  and  the  action  or 
proceeding  in  whicu  the  subpoena  was  issued;  and, 

2.  That  ne  has  not  thus  been  served  by  his  own  procure- 
ment, with  the  intention  of  avoiding  an  arrest; 

3.  That  he  is  at  the  time  going  to  the  place  of  attend- 
ance, or  returning  therefrom,  or  remaining  there  in  obe- 
dience to  the  subpoena. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates 
him  from  liability  for  discharging'  the  witness  when  ar- 
rested. 

§  2070.  The  court  or  officer  issuing  the  subpoena,  and 
the  court  or  officer  before  whom  the  attendance  is  re- 
quired, may  discharge  the  witness  from  an  arrest  made 
in  violation  of  section  two  thousand  and  sixty-seven. 
If  the  court  have  adjourned  before  the  arrest,  or  before 
application  for  the  discbarge,  a  judge  of  the  court  may 
grant  the  discharge.    [In  ef^ct  April  16th,  1880.] 
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Of  Evidence  in  Particular   Cases,   and 
Miscellaneous  and  General  Provisions. 
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CHAPTER  I. 
EVIDENCB  IN  FARTICX7LAR  CASES. 

<;  2074.  An  offer  equivalent  to  payment. 

§  2075.  Wboever.pays  entitled  to  receipt. 

S  2076.  Objections  to  tender  must  be  specified. 

§  2077.  Rules  for  construing  description  of  lands. 

§  2078.  Compromise  offer  of  no  avail. 

§  2079.  In  action  for  divorce,  admission  not  soffldent. 

§  2074.  An  offer  in  writing  to  pay  a  particular  sum  of 

.  money,  or  to  deliver  a  written  instrument  or  specific  per-' 

sonal  property,  is,  if  not   accepted,  equivalent  to  the 

actual  production  and  tender  of^the  money,  instrument, 

or  property. 

Offer  to  compromise— sees.  997,  2078. 

Tender->alleglng,  15  Cal.  376;  34  Cal.  616:  attorney  in  fact,  by,  1  Cal. 
337;  49  Cal.  586 :  effect  of,  14  Cal.  519;  34  Cal.  666;  41  Cal.  133:  sufficiency 
of,  5  Cal.  339;  15  Cal.  208:  32  Cal.  168;  Herman t;.  Haffenegger,  Feb.  12tb, 
1880, 4  Fac.  C.  L.  J.  559:  sureties,  by,  26  Cai.  535. 

§  2075.  Whoever  pays  money,  or  delivers  an  instru- 
ment or  property,  is  entitled  to  a  receipt  therefor  from 
the  person  to  whom  the  payment  or  delivery  is  made, 
and  may  demand  a  proper  signature  to  such  receipt  as  a 
condition  of  the  payment  or  delivery. 

§  2076.  The  person  to  whom  a  tender  is  made,  must,  at 
the  time,  specify  any  objection  he  may  have  to  the  money, 
instrument,  or  property,  or  he  must  be  deemed  to  have 
waived  it;  and  if  the  objection  be  to  the  amount  of  money, 
the  terms  of  the  instrument,  or  the  amount  or  kind  of 
property,  he  must  specify  the  amount,  terms,  or  kind 
which  he  requires,  or  be  precluded  from  objecting  after- 
ward. 

§  2077.  The  following  are  the  rules  for  constructing  the 
descriptive  part  of  a  conveyance  of  real  property,  when 
the  construction  is  doubtful  and  there  are  no  other  suffi- 
cient circumstances  to  determine  it : 

1.  Where  there  are  certain  definite  and  ascertained  par- 
ticulars in  the  description,  the  addition  of  others  which 
are  indefinite,  unknown,  or  false,  does  not  frustrate  the 
conveyance,  but  it  is  to  be  construed  by  the  first  men- 
tioned particulars ; 

2.  When  permanent  and  visible  or  ascertained  bounda- 
ries or  monuments  are  inconsistent  with  the  measure- 
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ment,  either  of  lines,  angles,  or  surfaces,  the  bonndari^ 
or  monuments  are  paramount; 

3.  Between  different  measurements  which  are  incon- 
sistent with  each  other,  that  of  angles  is  paramount  to 
that  of  surfaces,  and  that  of  lines  paramount  to  both; 

4.  When  a  road,  or  stream  of  water  not  navigable,  is  the 
boundary,  the  rights  of  the  grantor  to  the  middle  of  the 
road  or  the  thread  of  the  stream  are  included  in  the  con- 
vevance,  except  where  the  road  or  thread  of  the  stream 
is  held  under  another  title; 

6.  When  tide- water  is  the  boundary,  the  rights  of  the 
grantor  to  ordinary  high-water-mark  are  included  in  the 
conveyance.  When  a  navigahle  lake,  where  there  is  no 
,  tide,  is  the  boundary,  the  rights  of  the  grantor  to  low- 
water-mark  are  included  in  the  conveyance; 

6.  When  the  description  refers  to  a  map,  and  that  ref- 
erence is  inconsistent  with  other  particulars,  it  controls 
tbem  if  it  appear  that  the  parties  acted  with  reference  to 
the  map;  otherwise,  the  map  is  subordinate  to  other  defi- 
nite and  ascertained  particulars.  [In  effect  July  1st,  1874.] 

Description  in  conveyance— construction  of,  sec.  1860;  10  Cal.  IflS; 
24  Cal.  435;  25  Cal.  296, 440:  29  Cal.  386;  30  Cal.  468;  34  Cat.  334;  36  CaL 
122, 606;  37  Cal.  432;  39  Cal.  122. 239;  42  Cal.  326;  43.CaI.  171, 219;  44  CaL 
132;  47  CaL.  474:  49  Cal.  59;  50  Cal.  171.429;  51  Cal.  125,  198;  52  Cal.  154. 
500, 579, 655.  Sherman  v.  McCarthy,  March  3r(l,  1880, 5  Pac.  O.  L.  J.  58: 
Black  r.  Sprague,  March  6th,  1880, 5  Pac.  C.  L.  J.  92:  construction  « 
instruments,  generally,  sec.  1859  and  note. 

SXTBDIVISIOK  1.  Definite  particulars  prevail— 10  Cal.  621 ;  16  Cal. 
514;  27  Cal.  57;  34  Cal.  624:  36  Cal.  125:  41  Cal.  263;  44  Cal.  132, 257;  45 
CaU  132, 610;  47  CaL  581 ;  48  CaL  28;  49  Cal.  525;  53  Cal.  589. 

SUBDivisioir  2.  Boundaries  or  monuments  paramonnt— 10  Cal* 
590;  llCaL197;  12  CaL  163;  17CaL231;  22 CaL 496;  26 CaL 615;  28 Cal.  173; 
'29  Cal.  178, 386;  82  Cal.  11, 219;  34  Cal.  334;  37  Cal.  436;  38  CaL  481;  39  Gal. 
612:  43  CaL  219;  47  CaL  67;  50  CaL  376,  429;  52  CaL  442,  496;  53  Cal.  316; 
and  see  Black  v.  Sprague,  March  6th,  1880, 5  Pac.  C.  L.  J.  92. 

Subdivision  3.  Lines  and  angles  prevail— 22  CaL  502. 

Subdivision  4.  Road  or  stream  as  boundary— 22  Cal.  484;  25  CaL 
122;  42  CaL  326;  50  CaL  31;  51  CaL  195, 425. 

Subdivision  6.  Reference  to  map— 10  Cal.  589;  24  Cal.  435;  38  CaL 
448:  47  CaL  52;  50  CaL  321,333,429,450;  Black  v.  Sprague,  March  6tb, 
1880, 5  Pac.  C.  L.  J.  92. 

§  2078.  An  offer  of  compromise  is  not  an  admission 
that  anything  is  due. . 
Offer  to  compromise— after  suit  brought,  sec.  997. 

g  2079.  In  an  action  for  divorce  on  the  ground  of 
adultery,  a  confession  of  adultery,  whether  in  or  out  of  the 
pleadings,  is  not  of  itself  sufficient  to  justify  a  judgment 
of  divorce. 

Divorce— generally,  sec.  76,  subd.  4,  note. 

Confessions— must  be  corroborated,  41  Cal.  103:  as  evidence  geoca» 
ally,  sec.  1870,  subd.  2n. 
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CHAPTER  n. 

PROCEEDINGS     TO     PERPETUATE     TESTI- 
MONY. 

S  2063.  Evidence  may  be  perpetuated. 
I  2064.  Manner  of  application  for  order. 
S  2085.  Kotlce  of  time  and  place  to  be  glren. 
§  2086.  Manner  of  takins  tne  deposition. 
I  2087.  Deposition  to  be  filed. 
S  2088.  When  the  evidence  may  be  produced. 
S  2089.  Effect  of  the  deposition. 

§  2083.  The  testimony. of  a  witness  may  be  taken  and 
perpetuated  as  provided  in  this  chapter. 

§  2084.  The  applicant  must  produce  to  a  judge  of  the 
Superior  Court  a  petition,  verified  by  the  oath  of  the  appli- 
cant, stating: 

1.  That  the  applicant  expects  to  be  a  party  to  an  action 
in  a  court  in  this  State,  and,  in  such  case,  the  names  of 
the  persons  whom  he  expects  will  be  adverse  parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect 
the  title  to  property  in  which  he  is  interested,  or  to  estab- 
lish marriage,  descent,  heirship,  or  any  other  matter  which 
may  hereafter  become  material  to  establish,  though  no 
suit  may  at  the  time  be  anticipated,  or,  if  anticipated,  he 
miay  not  know  the  parties  to  such  suit;  and, 

3.  The  name  of  the  witness  to  be  examined,  his  place  of 
residence,  and  a  general  outline  of  the  facts  expected  to 
"be  proved.  The  judge  to  whom  such  petition  is  presented 
must  make  an  order  allowing  the  examination,  and  desig- 
nating the  officer  before  whom  the  same  must  be  taken, 
and  prescribing  the  notice  to  be  given,  which  notice,  if  the 
parties  expectant  are  known  and  reside  in  this  State, 
must  be  personally  served,  and  if  unknown,  such  notice 
must  be  served  on  the  clerk  of  the  county  where  the  prop- 
erty to  be  affected  by  such  evidence  is  situated,  or  the 
judge  making  the  order  resides,  as  may  be  directed  by 
him,  and  by  publication  thereof  in  some  newspaper,  to  be 
designated  by  the  judge,  for  the  same  period  required  for 
the  publication  of  summons.  The  judge  must  also  desig- 
nate in  his  order  the  clerk  of  the  county  to  whom  the 
deposition  must  be  returned  when  taken.  [In  effect 
April  16th,  1880.] 
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§  2085.  The  person  appointed  by  the  judge  to  take 
the  depositions  is  authorized,  if  a  resident  of  this  State, 
on  receiving  a  copy  of  the  order  of  the  judge,  and  of  the 
notice  prescribed  in  the  last  section,  with  proof  of  its  per- 
sonal  service  or  publication— or,  if  a  resident  without  the 
State,  on  receiving  the  commission  mentioned  in  the 
next  section^  with  proof  of  like  service  of  pubUcatioxi  of 
the  notice — to  take  the  deposition  of  the  witness  named  in 
the  order  of  the  judge,  or  in  the  commission,  or,  if  more 
than  one  witness  is  thus  named,  of  such  of  them  as  ap- 
pear before  him,  at  the  time  designated,  and  the  taking 
of  the  same  may  be  continued  from  time  to  time.  (In 
effect  July  Ist,  1874.] 

§  2066.  The  examination  must  be  by  question  and  an- 
swer, and  if  the  testimony  is  to  be  taken  in  another  State, 
it  must  be  taken  upon  a  commission  to  be  issued  by  the 
judge  allowing  the  examination,  under  the  seal  of  the 
court  of  which  he  is  judge,  and  upon  interrogatories,  to  be 
settled  in  the  same  manner  as  in  cases  of  depositions 
taken  under  commission  in  pending  actions,  unless  the 
parties  expectant,  if  known,  otherwise  agree.  If  such 
parties  are  unknown,  notice  of  the  settlement  of  the  in- 
terrogatories shall  be  published  in  some  newspaper  for 
such  time  as  the  judge  may  designate.  The  deposition, 
when  completed,  must  be  carefully  read  to  and  subscribed 
by  the  witness,  then  certified  by  the  officer  or  person  tak- 
ing the  same,  and  shall  then  be  sealed  up  and  delivered  or 
transmitted  to  the  clerk  of  the  county  designated  in  the 
order  of  the  judge  allowing  the  examination,  who  shall 
lile  the  same  when  received.  The  judge  allowing  the  ex- 
amination shall  file  with  the  clerk  the  order  for  the  exam- 
ination, the  petition  on  which  the  same  was  granted,  with 
proof  of  service  of  the  order  and  notice.  L^^^  effect  July 
1st,  1874.] 

§  2067.  .The  petition  and  order,  and  papers  filed  by  the 
judge  as  provided  in  section  two  thousand  and  eighty- 
six,  or  a  certified  copy  thereof,  Bie  prima  facie  evidence  of 
the  facts  stated  therein  to  show  compliance  with  the  pro- 
visions of  this  chapter.    [In  effect  July  1st,  1874.] 

§  2068.  If  a  trial  be  had  between  the  parties  named  in 
the  petition  as  parties  expectant,  or  their  successors  in 
interest,  or  between  any  parties  wherein  it  may  be  mate- 
rial to  establish  the  facts  which  such  depositions  prove^  or 
tend  to  prove,  upon  proof  of  the  death  or  insanity  of  the 
witnesses,  or  that  they  cannot  be  found,  or  are  unable,  by 
reason  of  age  or  other  infirmity,  to  give  their  testimony. 
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the  depositions  or  copies  thereof  may  be  used  by  either 
party,  subject  to  all  legal  objections;  but  if  the  parties 
attended  at  the  examination,  no  objection  to  the  lorm  of 
an  interrogatory  can  be  made  at  the  trial,  unless  the 
same  was  stated  at  the  examination.  [In  effect  July  1st, 
1874.] 

'%  2089.  The  deposition  so  taken  and  read  in  evidence 
has  the  same  effect  as  the  oral  testimony  of  the  witness, 
and  no  other,  and  every  objection  to  the  witness  or  to  the 
relevancy  of  any  question  put  to  him,  or  of  any  answer 
given  by  him,  may  be  made  in  the  same  manner  as  if  he 
were  examined  orally  at  the  trial. 


.  I 
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*  CHAPTER  m. 

ADBCaOBTRATION     OF    OATHS    AZn> 
AFFIRMATIONS. 

I  2093.  Judicial  and  certain  officers  authorized  to  administer  oatiia. 

§  2094.  Form  of  ordinary  oath  to  a  witness. 

I  2095.  Form  may  be  varied  to  suit  witness' belief. 

S  2096.  Same. 

§  2097.  Any  person  who  prefers  it  may  declare  or  affirm. 

§  2093.  Every  court,  every  judge  or  clerk  of  any  court, 
every  justice  and  every  notary  public,  and  every  officer 
or  person  authorized  to  take  testimony  in  any  action  or 
proceeding,  or  to  decide  upon  evidence,  has  power  to  ad- 
minister oaths  or  affirmations. 

Administration  of  oaths— by  whom,  sec.  128,  subd.  7:  sec.  177,  subd. 
4;  Political  Code,  sees.  1928,4118:  by  clerk  for  court,  48  (Jal.  197 :  preUm- 
inary  questions,  49  CaL  383. 

§  2094.  An  oath,  or  affirmation,  in  an  action  or  pro- 
ceeding, may  be  administered  as  follows,  the  person  who 
swears,  or  affirms,  expressing  his  assent  when  addressed 
in  the  following  lorm:  "You  do  solemnly  swear  (or  af- 
firm, as  the  case  may  be)  that  the  evidence  you  shall  give 

in  this  issue,  (or  matter)  pending  between and , 

shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  so  help  you  God."    [In  effect  July  1st,  1874.] 

§  2095.  Whenever  the  court  before  which  a  person  is 
offered  as  a  witness  is  satisfied  that  he  has  a  peculiar 
mode  of  swearing,  connected  with,  or  in  addition  to  the 
usual  form  of  administration,  which,  in  his  opinion,  is 
more  solemn  or  obligatory,  the  court  may  in  its  discre- 
tion, adopt  that  mode. 

§  2096.  When  a  i>erson  is  sworn  who  believes  in  any 
other  than  the  christian  religion,  he  may  be  sworn  accord- 
ing to  the  peculiar  ceremomes  of  his  religion,  if  there  be 
any  such. 

§  2097.  Any  person  who  desires  it  may,  at  his  option, 
instead  of  taking  an  oath,  make  his  solemn  affirmation  or 
declaration,  by  assenting,  when  addressed  in  the  follow- 
ing form:  "You  do  solemnly  affirm  (or  declare)  that," 
etc.,  as  in  section  two  thousand  and  ninety-four. 
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CHAPTER  lY. 
6BNERAL  PROVISIONS. 

S  2101.  Qaestions  of  fact  to  be  decided  by  the  jury,  and  the  evidence' 

addressed  to  them. 
§  3102.  Questions  of  law  addressed  to  tlie  court.  . 
§  2103.  Questions  of  fact  by  court  or  referee. 
§  2104.  Moneys  paid  into  court. 

§  2101.  All  questions  of  fact,  where  the  trial  is  by 
jury,  other  than  those  mentioned  in  the  next  section,  are- 
to  he  decided  by  the  jury,  and  all  evidence  thereon  is  to 
be  addressed  to  them,  except  when  otherwise  provided 
by  this  Code.    '[In  effect  July  1st,  1874.] 

Compare— sec.  2061. 

Qnestions  of  fact,  for  jury— 4  Cal.  260;  9  Gal.  065;  18  Gal.  376;  25  Gal. 
197;  30  Gal.  215;  33  Gal.  213;  34  Gal.  663:  and  see  62  Gal.  315;  People  v. 
Wong  Ail  Ngow,  Feb.  10th,  1880, 4  Pac.  G.  L.  J.  652;  People  v.  Mitchell, 
May  2»tb,  1£»0,  5  Pac.  G.  L.  J.  473 :  effect  of  evidence,  for  Jury,  sec. 
2061  and  note:  fraudulent  Intent,  Glvil  Gode,  sec.  3442;  50  Gal.  137, 140; 
negligence,  as  to,  50  Gal.  678, 581 ;  52  Gal.  45 :  nuisance.  29  GaL  156;  30  GaL 
879;  45  GaL  56:  presumptions  of  fact,  51  Gal.  588. 

§  2102.  All  questions  of  law,  including  the  admissi- 
bility of  testimony,  the  facts  preliminary  to  such  admis- 
sion, and  the  con«lruction  of  statutes  and  other  writings, 
and  other  rules  of  evidence,  are  to  be  decided  by  the 
court,  and  all  discussions  of  law  addressed  to  it.  When- 
ever the  knowledge  of  the  court  is,  by  this  Code,  made 
evidence  of  a  fact,  the  court  is  to  declare  such  knowledge 
to  the  jury,  who  are  bound  to  accept  it. 

Province  of  court— questions  of  law,  6  Cal.  119;  15  Gal.  27, 367;  24  Gal. 
268;  30  Gal.  548:  36  Gal.  462;  44  Gal.  145;  45  Gal.  255;  49  Gal.  253:  52  Gal. 
244;  admissibility  of  evidence,  etc.,  4  Gal.  105;  23  Cal.  339;  47  Gal.  194;  49 
Cal.  56:  construction  of  writings,  39  Gal.  523;  50  Gal.  32. 

Knowledge  of  the  court— scope  of  judicial  notice,  sec.  1875  and  notes. 

§  2103.  The  provisions  contained  in  this  part  of  the 
Code  respecting  the  evidence  on  a  trial  before  a  jury,  are 
equally  applicable  on  the  trial  of  a  question  of  fact  before 
a  court,  referee,  or  other  officer. 

§  2104.  Whenever  moneys  are  paid  into  or  deposited 
in  court,  the  same  shall  be  delivered  to  the  clerk  in  per- 
son, or  to  such  of  his  deputies  as  shall  be  specially  author- 
ized by  his  appointment  in  writing  to  receive  the  same. 
He  must,  unless  otherwise  directed  by  law,  deposit  it 
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With  the  county  treasurer,  to  be  held  by  him  subject  to 
the  order  of  the  court.  The  treasurer  shall  keep  each 
fund  distinct,  and  open  an  account  with  each.  Such  ap- 
pointment shall  be  hied  with  the  county  treasurer,  "who 
shall  exhibit  it,  and  give  to  each  i)erson  applying  for  the 
same  a  certified  copy  of  the  same.  It  shall  be  in  force 
until  a  revocation  in  writing  is  filed  with  the  county 
treasurer,  who  shall  thereupon  write  "revoked/*  in  ink 
ncross  the  face  of  the  appointment.  [In  effect  July  1st, 
1874.] 

Deposit  in  coixrt— eecs.  S72-574;  corresponding  provision,  sec.  ffTS. 
Deposit  with  connty  treasurer— liable  to  taxation,  30  CaL  242. 
-Final  repealing  claose— compare,  sees.  9, 18. 
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STATUTES 

OE  A 

General  nature  relating  to  Crimes,  enaeted  linoe  the  Code. 

(THE  ABBANGEMXNT  IS  CHBONOLOOIGAL.) 


.471  Act  to  prevent  the  destruction  of  forests  by  fire  on  public 

lands. 

Section  1.  Any  person  or  persons  who  shall  'wilfollj  and 
deliberately  set  fireio  any  wooded  country  or  forest  belonging 
to  thisstate or  the  United  States,  within  this  state,  or  to  any 
place  from  which  "Are  shall  be  communicated  to  any  such 
wooded  country  or  forest,  or  who  shall  accidentally  set  fire  to 
any  sucli  wooded  country  or  forest,  or  to  any  place  from 
wmch  fire  shall  be  communicated  to  any  such  wooded  country 
or  forest,  and  shall  not  extinguish  the  same,  or  use  every 
effort  to  that  end,  or  who  shallbuild  any  fire,  for  lawful  pur- 
pose or  otherwise,  in  or  near  any  such  wooded  country  or 
forest,  and  through  carelessness  or  neglect  shall  permit  said 
fire  to  extend  to  and  burn  through  such  wooded  country  or 
forest,  shaU  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
yictdon  before  a  court  of  competent  jurisdiction,  shall  be 
punishable  bv  fine  not  exceeding  one  thousand  dollars,  or 
miprisonment  not  exceeding  one  year,  or  by  both  such  fine 
and  imprisonment ;  provided^  that  nothing  herein  contained 
shall  apply  to  any  person  who  in  good  faith  shall  set  a  back 
fire  to  preyent  the  extension  of  a  fire  alre&dy  burning.  All 
fines  collected  under  this  act  shall  be  paid  into  the  county 
treasury  for  the  benefit  of  the  common  school  fund  of  the 
county  in  which  they  are  collected.  [Approved  February  13, 
1872.    Stats.  1871-2,  p.  96.] 

An  Act  to  prevent  the  capture  and  destruction  of  mocking  birds 

in  this  State, 

SscnoK  1.  Any  person  or  persons  who  shall  wilfully  and 
knowingly  shoot,  wound,  trap,  snare,  or  in  aoy  other  manner 
catch  or  capture  any  blocking  bird  in  the  state  of  California, 
or  shall  knowingly  take,  injure,  or  destroy  the  nest  of  any 
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mocking  bird,  or  shall  take,  injure  or  destroy  any  mocking 
bird's  eggs,  in  the  nest  or  otheorwise,  in  said  state,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  npon  conyiction  thereof 
before  any  justice  of  the  peace  of  the  township  in  which  the 
offense  shBil  have  been  committed,  shall  be  fined  in  a  sum  not 
less  than  five  doUaJrs  nor  exceeding  ten  dollars,  and  cost  of  the 
action  for  each  offense,  or  may  be  imprisoned  not  less  than 
five  days  nor  more  than  ten  days,  or  by  Doth  such  fine  and  im- 
^Hsonment,  as  the  judgment  of  the  court  may  direct. 

Bec.  2.  All  fines  ooUected  nndertheproTisionsfrf  this  act 
shall  be  paid  into  the  county  treasury  ibr  the  benefit  of  the 
common  school  fund.  [In  efEect  Febroary  14,  1872.  Stats. 
1871-2,  p.  102.] 

An  Act  to  more  fuUy  d^ne  (he  crime  of  larceny, 

SEcnoir  L  £yery  person  who  shall  convert  any  manner  oi 
real  estate,  of  the  TaXde  otMtv  dollars  and  upwaros,  into  per- 
sonal property,  by  severing  we  same  from  the  realty  oian- 
other,  with  felonious  intent  to  and  shall  so  steal,  take,  cud 
carry  away  the  same,  shall  be  deemed  guil  W  of  grand  larceny, 
and,  npon  conviction  thereof,  shall  be  punishable  by  imprison- 
ment in  the  state  prison  for  any  term  not  less  ttum  one  year 
nor  more  than  fourteen  years. 

Sec.  2.  Every  person  who  shall  convert  any  maimer  of  real 
estate,  of  the  value  of  under  fifty  dollars,  intb  personal  prop- 
erty, by  severing  the  same  from  the  realty  of  another,,  wim 
felonious  intent  to  and  shall  so  steal,  take,  and  carry  away  the 
same,  shall  be  deemed  guilty  of  petit  larceny,  and,  npon  con- 
viction thereof,  shall  be  punishable  by  imprisonment  in  the 
county  jail  for  a  period  not  more  than  one  year,  or  by  fine 
not  exceeding  one  thousand  dollars,  or  by  both  such  fine  and 
imprisonment.  [Approved  Mar.  6, 1872.  Stats.  1871-2,  p.  282.] 

An  Act  to  punish  aduUery. 

Section  1.  Every  perscn  who  lives  in  a  state  of  open  and 
notorious  cohabitation  and  adultery  is  guilty  of  a  misdemeanor, 
and  is  pimishable  by  a  fine  not  exceeding  one  thousand  doUars, 
or  imprisonment  in  the  county  jul  not  exceeding  one  year,  or 
by  both. 

Seo.  2.  If  two  persons,  each  being  married  to  another,  live 
together  in  a  state  of  open  and  notorious  cohabitation  and 
adultery,  each  is  guilty  of  a  felony,  and  is  punishable  by  im- 
prisonment in  the  staro  prison  not  exce^ing  five  years. 

S£c.  3.  A  recorded  certificate  of  marriage,  or  a  oertified 
copy  thereof,  there  being  no  decree  of  divorce,  proves  tiM  mar- 
riage of  a  person  for  the  purposes  of  this  act.  [Approved 
March  15, 1872.    Stats.  1871-2,  p.  380.] 
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An  Act  to  prevent'persoTis  passing  through  inclosures  and  Uav- 
ing  them  operiy  and  tearing  down  fences  to  make  passage 
through  inclosures. 

Section  1.  Any  person  passing  through  an  inclosnre  of  an- 
other and  leaving  the  same  open,  is  guilty  of  a  misdemeanor, 
and  punishable  j^y  a  fine  not  less  than  twenty  dollars  nor  more 
than  fifty  dollars. 

Sec.  2.  Any  person  wilfully  or  maliciously  tearing  down 
fences  to  make  a  passage  through  an  inclosure,  is  guilty  of  a 
misdemeanor,  ana  punishable  by  a  fine  not  less  th^  fifty  dol- 
lars nor  more  than  five  hundred  dollars. 

Seo.  3.  All  fines  collected  under  the  provisions  of  this  act 
shall  be  paid  into  the  coimty  school  fund  of  the  county  where 
the  offense  is  committed.  I  In  effect  March  16, 1872.  Stats. 
1871-2,  p.  384.] 

An  Act  supplementary  to  an  Act  entUled  **AnAct  concerning 
crimes  and  punishmerUs,"  passed  April  sixteenth,  eighteen 
hundred  and  fifty. 

Section  1.  Every  person  who  shall  feloniously  steal,  take, 
and  carry  away,  or  attempt  to  take,  steal,  and  carry  from  any 
mining  claim,  tunnel,  sluice,  undercurrent,  riffie  box,K)r  sul- 
phurate machine,  any  gold  dust,  amalgam,  or  quicksilver,  ^the 
property  of  another,  shall  be  deemed  guill^  of  grand  larceny, 
and*  upon  conviction  thereof,  shall  be  punished  by  imprison- 
ment in  the  state  prison  for  any  term  of  not  less  than  one  year 
nor  more  than  fourteen  years.  [In  effect  March  20,  1872. 
Stats.  1871-2,  p.  435.] 

An  Act  in  relation  to  interpreters  before  Grand  Juries, 

Section  1.  The  grand  Jury  or  district  attorney  may  re- 
quire, by  subjKBua,  the  attendance  of  any  person  before  the 
grand  jury  as  interpreter ;  and  the  interpreter  may  be  present 
at  the  examination  of  witnesses  before  tlie  grand  jury.  [In 
effect  March  23, 1872.    Stats.  1871-2,  p.  540.  ] 

An  Act  to  protect  the  wages  of  labor  and  the  salaries  and  fees 

of  subordinate  officers. 

Section  1.  Every  person  who  employs  laborers  upon  the 
public  works,  and  who  takes,  keeps,  or  receives  any  part  or 
portion  of  the  wages  due  to  such  laborers  from  the  state  or 
municipal  Corporation  for  which  such  work  is  done,  is  guilty 
of  a  felony. 

Sec.  2.  Every  officer  of  the  state,  or  any  county,  city,  or 
township  therein,  who  keeps  or  retains  any  part  or  portion  of 
the  salary  or  fees  allowed  oy  law  to  his  deputy,  clerK,  or  sub- 
ordinate of&cer,  is  guilty  of  a  felony.  [In  effect  April  1, 1872. 
Stats.  1871-2,  p.  951.] 
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An  act  to  puniah  aeducUon. 

Section  1.  Every  person  who  inveigles  or  entices  any  im- 
married  female,  of  previous  chaste  character,  nnder  the  age  of 
eighteen  years,  into  any  honse  of  ill  fame,  or  of  assignacion, 
or  elsewhere,  for  the  purpose  of  prostitution,  and  every  person 
who  aids  or  assists  in  such  abduction  for  such  purpose,  and 
every  person  who  by  any  false  pretenses,  false  representation, 
or  other  fraudulent  means,  procures  any  female  to  have  illicit 
carnal  connection  with  any  man,  is  punishable  by  imprison- 
ment in  the  8tate  Prison  not  exceeding  one  year,  or  by  a  fine 
not  exceeding  one  thousand  dollars,  or  by  both.  [Approved 
March  1,1872.    Btats.  1871-2,  p.  184.] 


An  Act  to  prevent  the  sale  of  intoxioaling  drinks,  to  minors. 

Section  1.  Every  person  who  sells  or  ffives  to  another 
under  the  age  of  sixteen  ^ears,  to  be  by  him  drank  at  the  time 
as  a  beverage,  any  intoxicating  drink,  is  guilly  of  a  misde- 
meanor, and  punishable  by  a  fine  not  exbeeoing  one  hundr^ 
dollars,  or  by  imprisonment  in  the  connty  jail  not  exceeding 
three  months ;  proffided,  that  nothing[  in  this  Act  shall  be 
deemet  to  apply  to  i>arent8  of  such  children,  or  guardians  of 
their  wards,  or  physicians.  [Approved  March  4, 1872.  Stats. 
1871-2,  p.  231.1 
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Ad  to  prevent  the  sale  of  intoxicating  beverages  on  election 

days, 

lEOTZON  1.  It  shall  not  be  lawful  for  any  person  or  persons 
ipinK  ft  pabUc  house,  saloon,  or  drinking  place,  either 
insed  or  unlicensed,  to  sell,  giye  away,  or'fumish  spiritudus 
malt  liquors,  wine,  or  any  other  intoxicating  beverages,  on 
r  part  of  any  day  set  apart,  or  to  be  set  ai)art,  for  any  gen- 
1  or  special  election  by  the  citizens  in  any  election  district 
precinct  in  any  of  the  counties  of  the  state  where  an 
stion  is  in  progress,  during  the  hours  when  by  law,  in  said 
trict  or  precinct,  the  elections  polls  are  required  to  be  kept 
m. 

^Eo.  2.  Any  person  or  i)er8ons  violating  the  provisions  of 
a  act  shall  lie  deemed  guilty  of  a  misdemeanor.  [In  effect 
rch  7, 1874.    Stats.  1873-4,  p.  297.] 

Act  for  the  more  effectual  prevention  of  cruelty  to  animals. 

tecnoN  1.  Any  three  or  more  citizens  of  the  state  of  Call- 
nia,  who  have  heretofore,  or  who  shall  hereafter,  incorpor- 
I  as  a  body  corporate,  under  the  general  laws  for  incorporar 
OS  in  this  state,  for  the  purpose  of  preventing  cruelly  to 
mals,  may  avail  themselves  of  the  privileges  of  this  act ; 
yvided,  that  the  corporate  body  first  formed  as  aforesaid  in 
f  coimty,  shall  be  the  only  one  so  entitled  to  the  benefits 
1  privileges  of  this  act  in  said  county. 
iBC.  2.  The  said  societies  may  make  and  adopt  by4aws  gov- 
ling  the  admission  of  associates  and  members,  providing  for 
meetings,  and  for  assistant  and  district  or  local  officers ; 
>viding,  also,  for  means  and  systems  for  the  efiectual  attain- 
nt  of  the  objects  contemplated  by  this  act ;  for  the  regula- 
n  and  management  of  ita  business  afCiurs,  and  for  the  effect- 
1  working  of  the  societies ;  presqribing,  also,  the  duties  of 
their  ofiScers ;  for  the  outlay  of  all  moneys  and  the  auditing 
accounts ;  provided,  that  such  by-laws  shall  not  conflict 
;h  the  laws  of  the  state  of  California  or  of  the  United  States, 
with  any  provisions  of  this  act. 

Jec.  3.  Said  societies  shall  elect  officers  and  fill  vacancies 
sording  to  the  provisions  of  their  by-laws. 
^Eo.  4.  All  snerifib,  constables,  police  and  peace  officers 
)  empowered  to  make  arrests  for  the  violation  of  any  of  tiie 
)visions  of  this  act,  which  by  this  act  is  denominated  a  mis- 
neanor,  in  the  same  manner  as  is  by  law  provided  for  ar- 
t  in  all  cases  of  misdemeanors. 

}eo.  5.  All  members  and  agents,  and  all  officers  of  each  or 
r  of  the  societies  so  incorporated,  as  shall  by  the  trustees  of 
1  societies  be  duly  authorized  in  writing,  approved  by  the 
inty  judge  of  the  county,  and  sworn  in  the  same  manner  as 
I  coDstables  and  peace  officers,  shall  have  power  to  lawfully 
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interfere  to  prevent  the  perpetration  of  any  act  of  cmelty  upon 
any  dumb  animal,  and  may  use  such  force  as  may  be  neceBsary 
to  prevent  the  same,  and  to  that  end  may  summon  to  their  aid 
any  b^tander;  they  may  make  arrests  for  the  viol&tioii  of 
any  ot  the  ]^rovl8iQns  of  this  act.  in  the  same  manner  as  is 
herein  provided  for  other  officers ;  and  may  carry  the  same 
weapons  that  such  officers  are  authorized  to  carry ;  provided, 
that  all  such  meinbers  and  agents  shall,  when  making  such 
arrests,  exhibit  and  expose  a  suitable  b&dge  to  be  adopted  by 
said  society.  All  persons  resisting  said  specially  appointed 
officers,  as  such,  shall,  upon  conviction,  be  deemed  gmliy  of  a 
misdemeanor. 

Sec.  6.  Whoever  overdrives,  overloads,  drives  when  over- 
loaded, overworks,  tortures,  torments,  deprives  of  necessary 
sustenance,  cruelly  beats,  mutilates,  or  cruelly  kills,  or  causes, 
or  procures  to  be  so  overdriven,  overloaded,  driven  when  over- 
loaded, overworked,  tortured,  tormented,  deprived  of  neces- 
sary sustenance,  cruelly  beaten,  mutilated,  or  cruelly  killed, 
any  animal ;  and  whoever,  having  the  charge  or  custody  of  any 
anmial,  either  as  owner  or  otherwise,  inflicts  unnecessary  cru- 
elty upon  the  same,  or  fails  to  provide  the  same  with  proper 
food,  drink,  shelter,  or  protection  from  the  weather,  or  who 
cruelly  drives  the  same  when  unfit  for  labor,  shall,  upon  con- 
viction, be  deemed  guilty  of  a  misdemeanor. 

Sec.  7.  If  an^r  person  shall  carry,  or  cause  to  be  carried,  in 
or  upon  any  vemcle,  or  otherwise,  any  domestic  animal,  in  a 
cruel  orfinhuman  manner,  or  knowinglv  and  wilfully  authoi^ 
izes  or  permits  the  same  to  be  subjected  to  unnecessary  tort- 
ure, suflering,  or  cruelty  of  any  kind,  shall,  upon  conviction, 
be  deemed  guilty  of  a  misdemeanor ;  and  whenever  any  sudi 
person  shall  be  ^en  into  custody  therefor  by  any  officer,  such 
officer  may  take  charge  of  such  vehicle  and  its  contents,  to- 

Spther  with  the  horse  or  (sam  attached  to  said  vehicle,  and 
eposit  the  same  in  some  safe  place  of  custody ;  and  any  nec- 
essary expenses  which  may  be  incurred  for  taking  care  of  and 
keepmg  tne  same,  shall  be  a  lien  thereon,  to  be  paid  before  the 
same  can  be  'lawfully  recovered ;  and  if  thie  said  expenses,  or 
any  part  thereof,  remain  unpaid,  they  may  be  recovered,  by 
the  person  incurring  the  same,  of  the  owner  of  said  domestic 
animal,  in  any  action  therefor. 

Sec.  8.  Any  person  who  shall  cause  any  bull,  bear,  cock, 
dog,  or  other  animal  to  fight,  for  his  amusement  or  for  gain, 
worry  or  injure  each  other ;  or  any  person  who  shall  permit 
the  same  to  be  done  on  any  premises  under  his  charge  or  con- 
trol ;  and  any  parson  who  shall  aid,  abet,  or  be  present  at  such 
fighting  and  worrying  of  such  animal,  as  a  spectator,  shall, 
upon  conviction,  be  deemed  guilty  of  a  misdemeanor. 

Sfc.  9.    Whoever  owns*  possesses,  keeps,  or  trains  any  bird 
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or  animal,  with  the  intent  that  such  bird  or  animal  shall  be  en- 
gaged in  an  exhibition  of  fighting,  or  is  present  at  any  place, 
bailding,  or  tenement,  where  preparations  are  being  niade  for 
an  exhibition  of  the  fighting  of  birds  or  animals,  with  the  in- 
tent to  be  present  as  snch  exhibition,  or  is  present  at  snch 
exhibition,  shaU,  upon  conviction,  be  deemed  guilty  of  a  mis- 
demeanor. 

Sec.  10.  When  complaint  is  made,  on  oath,  to  any  magis- 
trate authorized  to  issue  warrants  in  criminal  cases,  that  the 
complainant  believes  that  any  of  the  provisions  of  law  relating 
to  or  in  any  way  affecting  dumb  animals,  are  being  or  are 
about  to  be  violated  in  any  particular  buildinsf  or  place,  such 
magistrate  shall  issue  ana  deliver  immediately  a  warrant  di- 
rected to  any  sheriff,  constable,  police  or  peace  officer,  or 
officer  of  any  incorporated  association  qualified,  as  provided  in 
the  fifth  section  of  this  act,  authorizing  nim  to  enter  and  search 
such  building  or  place,  and  to  arrest  any  person  or  persons 
there  present  violating,  or  attempting  to  violate,  any  law  relat- 
ing to  or  in  any  way  ejecting  dumb  animals,  and  to  oring  such 
person  or  persons  oefore  some  court  or  ma^strate  of  compe- 
tent jurisdiction,  within  the  city  or  township  within  which 
such  offense  has  been  committed,  to  be  dealt  with  according 
to  law,  and  such  attempt  shall  be  held  to  be  a  violation  of 
section  six  of  this  act. 

Seo.  11.  Any  sheriff,  constable,  police  or  peace  officer,  or 
officer  qualified,  as  provided  in  seciion  five  of  this  act,  may 
enter  any  place,  building,  or  tenement,  where  there  is  an  exhi- 
bition of  the  fighting  of  birds  or  animals,  or  where  prepara- 
tions are  being  made  for  such  an  exhibition,  and,  without  a 
warrant,  arrest  all  i>ersons  there  present. 

Seo.  12.  Any  person  who  shall  impound,  or  cause  to  be  im- 
pounded in  any  pound,  any  domestic  animal,  shall  supply  the 
same  during  such  confinement  with  a  sufficient  quantity  of 
good  and  wholesome  food  and  water,  and  in  default  thereof, 
shall,  upon  conviction,  be  deemed  guilty  of  a  misdemeanor. 
In  case  any  domestic  animal  shall  be  at  any  time  impounded, 
as  aforesaid,  and  shall  continue  to  be  without  necessary  food 
and  water  for  more  than  twelve  consecutive  hours,  it  shall  be 
lawful  for  any  person,  from  time  to  time,  as  it  shall  be  deemed 
necessary,  to  enter  into  and  upon  any  pound  in  which  any  such 
domestic  animal  shall  be  confined,  anasupplyit  with  necessary 
food  and  water  so  long  as  it  shall  remain  so  confined.  Sucn 
person  shall  not  be  liable  to  any  action  for  such  entry,  and  the 
reasonable  cost  of  such  food  and  water  may  be  collected  by 
him  of  the  owner  of  such  animal,  and  the  said  animal  shall  not 
be  exempt  from  levy  and  sale  upon  execution  issued  upon  a 
judgment  therefor.    • 

Sec.  13.     Every  owner,  driver,  or  possessor  of  any  old, 
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maimed,  or  diseased  horse,  mole,  cow,  or  other  domestic  ani- 
mal, who  shall  permit  the  same  to  go  loose  in  anv  lane,  street, 
sqaare,  or  lot,  of  any  city  or  township,  without  proper  care 
and  attention,  for  more  than  three  hours  after  knowledge 
hereof,  shall,  on  conviction,  he  deemed  guilty  of  a  misde- 
meanor;  provided^  that  this  shall  not  appl^  to  such  owner 
keeping  an^  old  or  diseased  animal  belong  to  him  on  his  own 
premises  with  proper  care.  Ev6ry  sick,  disabled,  infirm,  or 
•  crippled  horse,  ox,  mule,  cow,  or  omer  domestic  animal,  which 
shall  be  abandoned  on  the  public  highway,  or  in  any  open 
space  in  any  city  or  township,  may,  if  after  due  search  by  a 
peace  ofl&cer,  or  officer  of  said  society,  no  owner  can  be  found 
therefor,  be  killed  by  such  officer ;  and  it  shall  be  the  du^  of 
all  peace  and  public  officers  to  cause  the  same  to  be  killed  on 
informaticm  of  such  abandonment. 

Sec.  14.  Every  x>erson  convicted  of  any  misdemeanor  under 
this  act,  shall  be  punished  as  is  by  law  provided  for  the  jmn- 
ishment  of  misdemeanors ;  and  all  fines  imposed  or  collected 
in  any  countj,  under  the  provisions  of  this  act,  shall  inure  to 
the  society  m  said  county,  organized  and  incorporated  as 
herein  provided,  in  aid  of  me  benevolent  object  for  which  it  is 
incorporated. 

Sec.  15.  All  prosecutions  for  the  violation  of  any  of  the 
provisions  of  this  act  shall  be  conducted  and  prosecuted  in  a 
court  of  competent  jurisdiction,  and  any  member  of  said  society 
authorized,  as  provided  in  section  five  of  this  act,  may  appear: 
and  prosecute  m  any  of  said  courts,  for  any  violation  of  any  of 
the  provisions  of  tins  act,  whether  or  not  he  be  an  attorney  or 
counselor  at  law ;  provided,  that  all  such  prosecutions  shall  be 
conducted  in  the  name  of  the  people  of  the  state  of  California. 

Sec.  16.  In  this  act  the  singular  shall  include  the  plural; 
the  word  *'  animal "  shall  be  held  to  includo  every  living  dumb 
creature;  the  words  "torture,"  "torment,"  and  "cruelty," 
shall  be  held  to  include  every  act,  omission,  or  neglect  where- 
by unnecessary  or  unjustifiable  physical  pain  or  suffering  is 
caused  or  permitted,  and  the  words  "owner"  and  "person" 
shall  be  held  to  include  corporations  as  well  as  individuals ; 
and  the  knowledge  and  acts  ol  agents  of  &nd  persons  employed 
by  corporations,  in  regard  to  animals  transported,  owned,  or 
employed  by,  or  in  the  custody  of  such  corporations,  shall  he 
held  to  be  the  act  and  knowledge  of  such  corporations  as  well 
as  such  agent  or  employees. 

Sec.  17.  No  part  of  this  act  shall  be  deemed  to  interfere 
with  any  of  the  laws  of  this  state  known  as  the  "game  laws," 
or  any  laws  foi  the  destruction  of  certain  birds ;  nor  shall  this 
act  be  deemed  to  interfere  with  the  right  to  destroy  any  ven- 
omous reptiles,  or  any  animal  known  as.  dangerous  to  life,  limb, 
or  property,  or  to  interfere  with  the  rignt  to  kill  all  ft.Tiimft.ia 
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led  for  food,  or  wiUi  any  properly  conducted  Bcieniiflc  experi- 
ents  or  investigations,  which  experiments  or  inrestigauons 
tall  be  performed  only  under  the  authority  of  the  faculty  of 
me  regularly  incorporated  medical  college  or  uniyersity  of 
e  state  of  Galiforma. 

Sec.  18.  The  act  entitled  "an  act  for  the  more  effectual 
'evention  of  cruelty  to  animals,"  approved  Harch  thirtieth, 
s^hteen  hundred  and  sixt^-eight,  and  amendments  thereto, 
»proved  March  fifteenth,  eighteen  hundred  and  seventy-two, 
e  hereby  repealed.  [In  effect  March  20, 1874.  Stats.  1873-4, 
499.) 

An  Act  fbr  the  protection  of  huoys  and  "beacons. 

Secjtion  1.  Any  person  or  persons  who  shall  moor  any  ves- 
1  or  boat  of  any  kind,  or  any  raft  or  scow,  to  any  buoy  or 
tacon  placed  in  the  waters  of  California  by  authority  of  the 
oited  States  Lighthouse  Board,  or  shall  in  any  manner  hang 
I  to  the  same,  with  any  vessel,  boat,  raft,  or  scow,  or  shall 
ilfully  remove,  damage,  or  destroy  any  such  buoy  or  beacon, 
'  any  part  of  the  same,  or  shall  cut  down,  remove,  damage,  or 
istroy  any  beacon  or  beacons  erected  on  land  in  this  state  by 
e  authority  aforesaid,  shall,  for  every  such  offense,  be  deemed 
liliy  of  a  misdemeanor,  and  upon  conviction  thereof  before 
ly  court  of  competent  jurisdicfion,  be  punished  by  a  fine  not 
:ceediiig  five  hundred  dollars,  or  by  imprisonment  not  ex- 
eding  six  months ;  one  third  of  the  fine  in  such  case  to  be 
dd  to  the  informer,  and  two  thirds  thereof  to  the  Lighthouse 
3ard,  to  be  used  in  repairing  said  buoys  and  beacons. 
Seo.  2.  The  cost  of  repairing  or  replacing  any  such  buoy  or 
$acpn  which  may  have  been  misplaced,  damaged,  or  destroyed 
r  any  vessel,  boat,  raft,  or  scow  oeing  made  fast  to  the  same, 
tall,  when  said  cost  shall  have  been  legally  ascertained,  be  a 
m  upon  such  vessel,  boat,  raft,  or  scow,  and  recovered  against 
e  same,  and  the  owner  or  owners  thereof,  in  any  action  of 
)bt,  in  any  court  of  competent  jurisdiction  in  this  state.  [In 
Geot  March  26, 1874.    Stats.  1873-4,  p.  619.] 

An  Act  to  enfcyrce  iJw  educational  rights  of  children, 
SEcmoN  1.  Every  parent,  guardian,  or  other  person  in  the 
ate  of  California  having  control  and  charge  of  any  .child  or 
lildren  between  the  ages  of  eight  and  fourteen  years,  shall  be 
quired  to  send  any  such  child  or  children  to  a  public  school 
•r  a  period  of  at  least  two  thirds  of  the  time  during  which  a 
iblio  school  shall  be  taught  in  each  city,  or  city  and  county, 
•  school  district,  in  each  school  year,  commencing  on  the  first 
by  of  July  in  the  year  of  our  Lord  one  thousand  eight  hun- 
red  and  seventy-four,  at  least  twelve  weeks  of  which  shall  be 
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-oonflecatiYe,  tmless  each  child  or  children  are  ezcnaed  from 
such  attendance  bv  the  board  of  education  of  the  city  or  dtr 
and  county,  or  of  the  trustees  of  the  school  district  in  which 
such  parentis,  ^ardians,  or  other  persons  reside,  upon  its  heme 
shown  to  their  satistacfion  that  nis  or  her  bodily  or  mefn^ 
condition  has  been  such  as  to  prevent  attendance  at  school,  or 
application  to  study  for  the  period  req^uired,  or  that  the  parents 
or  guardians  are  extremely  poor,  or  sick,  or  that  such  ^lild  or 
children  are  taught  in  a  private  school,  or  at  home,  in  snch 
branches  as  ar6  usually  taught  in  the  primary  schools  of  this 
state,  or  have  already  acquired  a  good  knowledge  of  such 
branches ;  providedt  in  case  a  public  school  sY^fiil  not  be  taught 
for  three  months  during  the  ^rear,  within  one  mile  by  the  near- 
est traveled  road,  of  the  residence  of  any  person  vrithin  the 
•school  district,  he  shall  not  be  liable  to  the  provisions  of  this  act. 

Sec.  2.  It  shall  be  the  duty  of  the  president  of  each  board 
-of  education,  and  of  the  clerk  of  each  board  of  district  trustees 
in  the  state  of  Califomia  to  cause  to  be  posted  three  notices  of 
this  law  in  the  most  public  places  in  the  city,  or  city  vad 
county,  or  in  the schooidistrict,  or  published  in  one  newspaper 
therein  for  three  weeks,  in  the  month  of  June  in  each  year : 
the  expense  of  each  publication  to  be  paid  out  of  the  school 
funds  of  such  cit^r,  or  dty  aud  county,  or  school  district^  as 
the  case  may  require. 

Sec.  8.  In  case  any  parent,  ^;uardian,  or  other  person  shall 
fail  to  comply  with  the  provisions  of  this  act,  said  i)arent, 
guardiait,  or  other  person  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall  be  liable  to  a  fine  of  not  more  than  twenty 
dollars ;  and  for  the  second  and  each  subsequent  olSsBse  the 
fine  shall  not  be  less  than  twenty  dollars  nor  more  thai^  fifty 
dollars;  and  the  parent,  guardian,  or  other  person  so  con- 
victed, shall  pay  all  costs.  Each  such  fine  shall  be  paid  to  the 
clerk  of  the  proper  board  of  education,  or  of  the  district 
trustees. 

Sbo.  4.  And  it  shall  be  duty  of  the  clerk  of  each  board  of 
education  and  of  each  board  of  district  trustees,  on  compbunt 
of  any  teacher  or  taxpayer,  to  prosecute  all  offenses  occurring 
under  the  provisions  of  this  act;  and  anrcler^  neglecting  to 

Erosecute  such  offense  within  ten  days  after  a  written  notice 
as  been  served  on  him  by  any  teacher  or  taxpayer  within  the 
limits  of  the  authority  of  said  board,  unless  the  person  so  com- 

glained  of  shall  be  excused  by  the  proper  school  board,  shall 
imself  be  liable  to  a  fine  of  not  less  than  twenty  dollus  nor 
more  than  fifty  dollars,  which  fine  shall  be  prosecuted  for  in 
the  name  of  the  people  of  the  state  of  California,  and  the  fine 
so  collected  shall  be  paid  over  to  the  dork  of  the  board  of 
education  or  trustees  of  the  yro^r  city,  or  city  and  couniif  , 
or  school  district,  to  be  accoimted  for  as  m  section  three  of  this 
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act:  and  in  case  such  prosecution  fail,  the  expenses  thereof 
shall  be  paid  out  of  the  school  fund  of  the  city,  or  city  and 
county,  or  school  district,  in  which  the  case  arose. 

Sec.  5.  And  it  shall  be  the  duty  of  the  census  marshal  to 
furnish  each  board  of  education  and  of  district  trustees,  with 
a  complete  list  of  all  children  liying  within  the  jurisdiction  of 
said  board,  and  to  note  on  such  lists  all  children  not  attending 
colleges,  college  schools,  private  schools,  or  being  taught  at 
home,  who  are  liable  to  the  provisions  of  this  act ;  and  each 
teacher  teaching  within  the  limits  of  the  jurisdiction  of  such 
board,  shall  be  supplied  with  a  list  of  all  childeren  within  his 
or  her  department  or  school,  and  shall  call  such  list  each 
morning  on  the  opening  of  school,  and  note  the  absentees,  and 
the  reason  of  such  absence,  if  any,  and  at  the  close  of  each 
term  of  twelve  weeks,  shall  maj^e  a  full  report  to  the  board 
of  education,  or  of  district  trustees,  of  all  such  cases  of  ab- 
sence, with  the  names  both  of  children  and  parents,  guardians, 
or  other  persons  having  such  children  in  charge,  and  said 
board  shall  thereupon  forthwith  proceed  to  prosecute  such 
parents,  guardians,  or  other  persons,  according  to  the  pro- 
visions of  this  act. 

Sec.  6.  And  whereas,  the  state  has  provided  an  institution 
for  the  gratuitious  instruction  of  all  resident  deaf  and  dumb 
or  blind  children  between  the  ages  of  six  and  twenty-one  years, 
every  parent  or  guardian  of  any  child  or  children  afflicted  with 
deafness  or  blindness,  shall  be  required,  under  the  penalties 
hereinbefore  specified,  to  send  such  child  or  children  to  said 
institution  for  a  period  of  not  less  than  five  years,  unless  such 
child  or  children  shall  have  been  excused  by  the  authorities, 
and  on  the  grounds  specified  in  section  one  of  this  act. 

Sec.  7.  Any  justice  of  the  peace  of  the  proper  city,  or  citv 
and  county,  or  school  district,  shall  have  jurisdiction  of  all 
offenses  committed  under  the  provisions  of  this  act.  [Ap- 
proved March  28.   In  effect  July  1, 1874.  Stats.  1873-4,  p.  751.] 


An  Act  to  encourage  the  planning  and  cuUivation  of  oysters. 

Sechon  1.  Any  citizen  of  the  ITnited  States  may  lay  down 
and  plant  oysters  in  any  of  the  bays,  rivers,  or  pubhc  waters  at 
this  state ;  and  the  ownership  of  and  the  exclusive  right  to  take 
up  and  carry  off  the  same  snail  be  continued  and  remain  in 
such  person  or  persons  who  shall  have  laid  down  and  planted 
the  same. 

Seo.  2.  Any  person  or  persons  who  now  have  or  who  may 
hereafter  lay  down  and  plant  oysters,  as  hereinbefore  provided, 
shall  stake  or  fence  off  the  land  on  which  the  same  is  or  here- 
after may  be  laid  down  and  planted,  and  such  stakes  or  fences 
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«hall  be  Bnfficient  marks  of  the  boundaries  and  limits,  and  en- 
title suoh  person  or  x)erson8  to  the  exclusiye  use  uid  occupation 
thereof  for  the  purposes  prescribed  in  this  act ;  provided,  that 
nothing  herein  contained  shall  be  deemed  to  authorize  any 
impediments  or  obstructions  to  the  navigation  of  any  channels. 

BEo.  3.  Parties  planting  or  la^g  down  such  oyster  beds 
shall  record  a  full  description  of  said  bed  or  beds,  in  the  connty 
recorder's  office  in  the  county  where  the  same  is  situated.  The 
recorder  shall  record  the  description  so  furnished,  in  a  book 
to  be  kept  bv  him  for  that  purpose,  to  be  entitled  a  "  record  of 
oyjiter  beds." 

Sec.  4.  Any  person  or  persons  who  shall  enter  npon  any  lot 
of  land  in  whicn  there  shall  be  oysters  laid  down  and  planted, 
and  which  at  the  time  of  such  entry  shall  be  fenced  or  staked  ofi 
pursuant  to  the  provisions  of  this  act,  and  who  shall  take  up 
and  carry  off  therefrom  snch  oysters,  without  the  consent  or 
permission  of  the  occupants  and  owners  thereof,  and  shall  wil- 
fully destroy  or  remove,  or  cause  to  be  removed  or  destroyed, 
any  stakes,  marks,  or  fences  intended  to  desiG;nate  the  bounda- 
ries and  limits  of  any  land  claimed  and  staked  or  fenced  ofi 
Sursuant  to  the  provisions  of  this  act,  shall  be  gruilty  of  a  mis- 
emearior. 

Sfc.  5.  The  penalties  of  the  penal  code  relative  to  misde- 
meanors are  hereby  made  applicable  to  any  violation  of  the 
provisions  of  this  act. 

Sec.  6.  All  fines  and  penalties  collected  for  a  violation  of 
any  of  the  provisions  of  this  act,  over  and  above  the  costs  of 
suit,  shall  be  paid  into  the  common  school  fund  of  the  county 
where  the  offense  was  committed. 

Sec.  7.  All  parties  availing  themselves  of  the  provisions  of 
this  act  shall  erect,  or  cause  to  be  erected,  on  some  conspicu- 
ous part  of  the  grounds  devoted  to  the  plloiting  of  outers,  a 
sign  not  less  than  six  feet  in  length  and  one  foot  in  width,  on 
which  shall  be  painted  in  black  letters  upon  a  white  ground, 
the  words  "oyster  beds." 

Sec.  8.  All  acts  and  parts  of  acts  in  conflict  with  the  pro- 
visions of  this  act,  and  especially  *'an  act  entitled  an  act  con- 
cerning oysters,"  passed  April  twenty-eight,  one  thousand  eight 
hundred  and  fifty-one,  as  also  the  act  entitied  '*an  act  concern- 
ing oyster  beds,'  approved  April  second,  one  thousand  eight 
hundred  and  sixty-six,  are  hereby  repealed. 

Sec.  9'  This  act  shall  not  apply  to  any  tide  lands  which  the 
state  may  have  sold  to  private  parties ;  provided,  further,  that 
nothing  herein  shall  be  so  construed  as  to  intertere  with  the 
right  of  the  state  to  sell  and  dispose  of  anv  of  the  tide  lands, 
nor  to  affect  in  any  manner  the  rights  of  purchasers  at  anv 
sale  of  tide  lands  by  the  state.  [In  effect  March  30,  1874. 
Stats.  1873-4,  p.  940.] 
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An  Act  to  protect  lumber  manufa4}iurer8.    . 

Section  1.  Every  person  who  maliciously  drives  into,  or 
places  within  any  saw-log,  shingle^-boH,  or  other  wood,  any 
iron,  steel,  or  other  substance  sufficiently  hard  to  injure  saws, 
knowing  that  the  said  saw-log,  shingle-bolt,  or  other  wood,  is 
intended  by  the  owner  thereof  to  be  manufactured  into  any 
kind  of  lumber,  is  guilty  of  a  felony,  and  shall  be  punished 
by  imprisonment  in  the  state  prison  not  less  than  one  nor, 
more  than  five  years.  [In  effect  February  9,  1876.  Stats. 
1875-6,  p.  82.] 

An  Act  to  prevent  the  leaving  open  of  inclosures,  and  hunting 

on  inclosed  lands. 

Section  1.  Every  person  who  shall  open  any  gate,  bars, 
or  fence  of  another,  for  the  purpose  of  passing  through,  and 
shall  willfully  leave  the  same  open,  without  the  permission  of 
the  owner,  is  guilty  of  a  misdemeanor. 

Sec.  2.  Every  person  who  willfully  opens,  tears  down,  or 
otherwise  destrm  any  fence  on  the  inclosed  land  of  another,  is 
guilty  of  a  misdemeanor. 

Sec.  3.  Every  person  who  willfully  enters  upon  the  inclosed- 
land  of  another  for  the  purpose  of  hunting,  or  who  discharges 
fire-arms,  or  lights  camp-fires  thereon,  without  first  having 
obtained  permission  of  the  owner  or  occupant  of  said  land,  is 
guilty  of  a  misdemeanor. 

Sec.  4.  Every  person  who  willfully,  carelessly,  or  negli- 
gently, while  hunting  or  camping  upon  the  inclosed  land  of 
another,  kills,  maims,  or  wounds  an  animal,  the  property  of 
another,  is  guilty  of  a  misdemeanor. 

Sec.  5.  Evenr  person  who,  upon  departing  from  camp, 
willfully  leaves  the  fire  or  fires  burning  or  unextinguished,  is 
guilty  of  a  misdemeanor. 

Sec.  6.  Every  person  found  guilty  of  anv  of  the  misde- 
meanors herein  mentioned  shall  be  fined  not  less  than  twenty 
nor  more  than  fifty  dollars,  and  shall  be  imprisoned  in  the 
county  jail  until  such  fine  be  satisfied,  not  exceeding  one  day 
for  every  two  dollars  thereof. 

Sec.  7.  All  acts  and  parts  of  acts  in  conflict  herewith  are 
repealed ;  provided,  however,  nothing  herein  contained  shall 
be  construed  as  repealing  section  five  nundred  and  ninety-four 
of  the  penal  code. 

Sec.  8.  Section  three  of  this  act  shall  not  apply  to  the 
counties  of  Los  Angeles,  San  Diego,  Sutter,  San  Benito,  Del 
Norte,  El  Dorado,  Colusa,  Yuba,  Humbert,  Amador,  Tuol- 
umne,* San  Luis  Obispo,  Plumas,  Lassen^  Siskiyou,  Modoc, 
Shasta,  Trinity,  Sierra,  Placer.  [In  effect  March  23, 1876. 
Stats.  1875-6,  p.  403.1  ' 
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An  Act  conoemvng  lodging  houses  and  deeping  apartments. 

Section  1.  Every  perdon  who  owns,  leases,  lets,  or  hires, 
to  any  person  or  persons,  any  room  or  apartment  in  any 
bonding,  house  or  other  stmcture,  within  the  limits  of  any 
incorporated  city,  or  city  and  oonn^y,  within  the  state  of  Cah- 
fomia,  for  the  purpose  of  a  lod^png  or  sleeping  apartment, 
which  room  or  apartment  contains  less  than  nre  hnndred 
cnbic  feet  of  space,  ia  the  clear,  for  each  person  so  oocnpying 
snch  room  or  apartment,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  shall,  upon  conviction  thereof,  be  punished  by  a 
fine  of  not  less  than  fifty  (50)  dollars  or  more  than  five  hun- 
dred (500)  dollars,  or  by  imprisonment  in  the  county  jail,  or 
by  both  such  fine  and  imprisonment. 

Seo.  2.  Any  person  or  persons  found  sleeping  or  lodging, 
or  who  hires  or  uses  for  the  purpose  of  sleeping  in,  or  lodjging 
in,  any  room  or  apartment  which  contains  less  than  five  hon- 
dred  (500)  cnbic  feet  of  space,  in  the  clear,  for  each  person  so 
occupying  such  room  or  apartment,  shall  be  deemed  gnilty  of 
a  misdemeanor,  and  shall,  upon  conviotion,  be  punished  by  a 
fine  of  not  less  than  ten  (10)  or  more  than  fifty  (50)  doUan, 
or  by  both  such  fine  and  imprisonment. 

Sec.  3.  It  shall  be  the  duty  of  the  chief  of  police  (or  such 
other  person  to  whom  the  police  powers  of  a  city  are  dele- 
gated) to  detail  ib  oomi)etent  and  qualified  officer  or  officers  of 
the  regular  force  to  examine  into  any  violation  of  any  of  the 
provisions  of  ihis  act,  and  to  arrest  any  person  guilty  of  any 
such  violation. 

Seo.  4.  The  provisions  of  this  act  shall  not  be  oonstroed 
to  apply  to  hospitals,  jails,  prisons,  insane  asylums,  or  other 
public  mstitutions. 

Sec.  5.  All  acts  or  parts  of  acts  hi  conflict  with  the  pro- 
visions of  this  act  are  hereby  repealed.  [In  efiect  April  3, 
1876.    Stats.'  1875^,  p.  759.  ] 

An  Act  for  the  inoorporaiion  of  societies  for  the  prevention  of 

crueUy  to  children. 

Section  1.  Any  five  or  more  persons  of  full  age,  a  majority 
of  whom  shall  be  citizens  and  residents  within  the  State,  who 
shall  desire  to  associate  themselves  together  for  the  purpose  of 
preventing  cruelty  to  children,  may  make,  sign,  and  acknowl- 
edge, before  any  person  authorized  to  take  acknowledgments 
of  deeds  of  this  state,  and  file  in  the  office  of  the  secretary  of 
state,  and,  also,  in  the  office  of  the  clerk  of  the  county  in 
which  the  business  of  the  society  is  to  be  conducted,  a/»rtifi- 
eato  in  writing,  in  which  shall  be  stated  the  name  or  title  by 
which  said  society  shall  be  known  in  law,  the  particular  busi- 
ness and  objects  of  such  society,  the  number  of  trustees,  di- 
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tors,  or  managers,  to  manage  the  same,  and  the  names  of 

>  trustees,  directors,  or  managers  of  the  society  for  the  first 

\x  of  its  existence ;  but  such  certificate  shall  not  be  filed 

less  the  written  consent  and  approbation  of  the  district 

Ige  of  the  district  in  which  the  place  of  business  or  princi- 

.  office  of  such  society  shall  be  located,  be  indorsed  on  such 

tificate. 

}eo.  2.    Upon  filing  the  certificate  as  aforesaid,  the  persons 

o  shall  have  signed  and  acknowledged  such  certificate,  and 

)ir  associates  and  successors,  shall  thereupon,  by  virtue  of 

s  act,  be  a  body  politic  and  corporate  by  its  name  stated  in 

}h  certificate,  ana  as  such  shall  have  power : 

First — ^To  have  perpetual  succession  oy  its  corporate  name. 

Second— To  sue  and  be  sued,  complain  and  defend,  in  any 

irt  of  law  or  canity. 

Third'— To  make  and  use  a  common  seal,  which  may  be 

ixed  by  making  an  impression  directly  in  the  paper,  and 

er  the  same  at  pleasure. 

Fovarth — To  appoint  such  officers,  managers,  and  agents,  as 

3  business  of  the  corporation  may  require. 

Fifth — To  mtUce  by-laws,  not  inconsistent  with  the  laws  of 

is  state  or  of  the  United  States,  for  the  management  of  its 

operty  and  the  regalation  of  its  afElurs. 

8ixffC—To  contract  and  be  contracted  with. 

Sevenlh^To  take  and  hold  by  gift,  purchase,  grant,  devise, 

bequest,  any  property,  real  or  personal,  and  the  same  to 
ipose  of  at  pleasure.    But  such  a  corporation  shall  not,  in 

corporate  capacity,  hold  real  estate  the  yearly  income  de- 
'ed  from  which  shall  exceed  the  sum  of  fifty  thousand  dollars. 
Eighth — ^To  exercise  any  corporate  powers  necessary  for  the 
ercise  of  the  powers  above  enumerated  and  given. 
Sec.  8.  Any  society  so  incorporated  may  prefer  a  com- 
dnt  before  any  court  or  magisorate  having  jurisdiction,  for 
3  violation  of  any  law  relating  to  or  afifectmg  children,  and 
iy  aid  in  bringiag  the  fact  before  such  court  or  magistrate 
any  proceeding  tucen. 

Sec.  4.  All  magistrates,  constables,  sheriffii,  and  officers  of 
lice  shall,  as  occasion  may  require,  aid  the  society  so  incor- 
rated,  its  officers,  members,  and  agents,  in  the  enforcement 

all  laws  which  now  are  or  may  hereafter  be  enacted  relating 

or  affecting  children. 

Bec.  5.    The  provisions  of  this  act  shall  not  extend  or  apply 

any  association  or  individuals  who  shall,  in  the  certificate 
ed  as  hereinabove  provided,  use  or  specify  a  name  or  style 
e  same,  or  substantially  the  same,  as  that  of  any  previously 
isting  incorporated  society  in  this  state.  I  In  effect  April  3, 
767statB.  1875-6,  p.  830.] 
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An  Act  imposing  certain  duties  upon  the  governor  of  the  state. 

Section  1.  The  gbvemor  shall  offer  a  standing  reward  of 
three  hundred  dollars  (1300)  for  the  arrest  of  each  person 
engaged  in  the  robbeiy  of,  or  in  an  attempt  to  rob  any  person 
or  persons  upon,  or  having  in  charge,  in  whole  or  in  part,  any 
stage  coach,  wagon,  railroad  train,  or  other  conyeyance  en- 
gaged at  the  time  in  carrying  passengers,  or  any  private  con- 
veyance within  this  State ;  the  reward  to  be  paid  to  the  person 
or  persons  making  the  an-est,  immediately  upon  the  convic- 
tion of  the  person  or  persons  so  arrested ;  but  no  reward  shall 
be  paid  except  after  such  conviction.  [Li  effect  April  3,  1876. 
Stats.  1875-6,  p.  855.] 

An  Ad  to  regulate  the  tise  of  artesian  toeZZs,  and  to  prcceni  the 
waste  of  subterranean  waters  in  this  State, 

Section  1.  Any  artesian  well  which  is  not  capped,  or  fur- 
nished with  such  mechanical  appliance  as  will  readily  and 
effectively  arrest  and  prevent  the  How  of  water  from  such  well, 
is  hereby  declared  to  be  a  public  nuisance.  The  owner,  tenant, 
or  occupant  of  the  land  upon  which  such  well  is  situated,  who 
causes,  i)ermits,  or  suffers  such  public  nuisance,  or  suffers  or 
permits  it  to  remain  or  continue,  is  guilty  of  a  misdemean  r. 

Sec.  2.  Any  person  owning,  possessing,  or  occupying  any 
land  upon  which  is  situated  an  artesian  well,  who  causes,  suf- 
fers, or  permits  the  water  to  unnecessarily  flow  from  such  well, 
or  to  go  to  waste,  is  guilty  of  a  misdemeanor. 

Sec.  3.  An  artesian  well  is  defined,  for  the  purposes  of  this 
act,  to  be  any  artificial  well  the  waters  of  which  will  flow  con- 
tinuously over  the  natural  surface  of  the  ground  adjacent  to 
such  well  at  any  season  of  tiie  year. 

Sec.  4.  Waste  is  defined,  for  the  purposes  of  this  act,  to  be 
the  causing,  suffering,  or  permitting  the  waters  flowing  from 
such  well  to  run  into  any  river,  creek,  or  other  natural  water- 
course or  channel,  or  into  any  bay,  lake,  or  pond,  or  into  any 
street,  road,  highway,  or  upon  the  land  of  any  person  other 
than  that  of  the  owner  of  such  well,  or  upon  publio  lands  of 
the  United  States  or  of  the  state  of  Csduomia,  unless  it  be 
used  thereon  for  the  purposes  and  in  the  manner  that  it  may 
be  lawfully  used  upon  the  land  of  the  owner  of  such  weU ; 
provided,  that  this  section  shall  not  be  so  construed  as  to  pre- 
vent the  use  of  such  waters  for  the  proper  irrigation  of  trees 
standing  along  or  upon  any  street,  road,  or  mghway,  or  for 
ornamental  ponds  or  fountains,  or  the  propagation  of  flsh. 

Sec.  5.  Any  person  violating  any  of  the  provisions  of  this 
act  may  be  proceeded  against  for  a  misdemeanor  in  any  jus- 
tice's court  of  the  county  in  which  such  well  is.  located,  and 
shall,  upon  conviction,  be  fined  for  each  offense  not  less  than 
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ten  or  more  than  fifty  dollars.  There  shall,  also,  trpon  con- 
viction had,  in  addition  to  such  fine,  be  taxed  against  such 
party  the  cost  of  prosecution.  Such  fine  and  costs  may  be 
collected  as  in  other  criminal  cases,  and  the  justice  may  also 
issue  an  execution  upon  the  judgment  therein  rendered,  and 
the  same  may  be  enforced  and  collected  as  in  civil  cases. 

Seo.  6.  It  shall  be  the  duty  of  the  supervisors  or  road- 
masters,  on  complaint,  of  any  citizen  within  their  respective 
districts,  and  for  that  purpose  may  at  all  proper  times  enter 
upon  the  premises  where  such  well  is  situated;  and  it  shall  be 
his  duty  to  institute,  or  cause  to  be  instituted,  criminal  action 
for  all  violations  of  the  provisions  of  this  act,  or  for  all  public 
offenses  defined  in  this  act,  committed  within  such  district. 

Seo.  7.  An  act  entitled  '*  an  act  to  regulate  the  use  of  arte- 
sian wells,  and  to  prevent  the  waste  of  subterranean  waters  in 
Santa  Clara  and  Los  Angeles  counties,"  approved  March  eight- 
eenti^,  eighteen  hundred  and  seventy-six,  and  all  other  acts  and 
parts  of  acts  in  conflict  with  the  provisions  of  this  act,  are 
hereby  repealed. 

Seo.  [8.  J  This  act  shall  not  apply  to  artesian  wells  in  the 
eounty  of  San  Bernardino.  [Approved  March  9,  1878.  In 
effect  July  1, 1878.    Stats.  1877-8,  p.  195.] 


An  Act  to  prohibit  "Piece  Clubs,"  aiid  to  prevent  extoHUm 

from  candidates  for  office. 

Section  1.  All  payments  and  contributions  of  money  for 
election  expenses,  made  by  candidates  for  office  in  this  state, 
shall  hereafter  be  assessed  and  made  by  such  candidates  by 
voluntary  assessment  among  themselves,  and  not  otherwise, 
and  at  meetings  to  be  called  for  such  purpose,  at  which  meet- 
ings none  but  candidates  for  office  at  the  next  ensuing  election 
shall  be  present  or  participate. 

Sec.  2.  Anv  person  being  a  candidate  for  office  in  this 
state,  who  shall  directly  or  indirectly  pay,  or  knowingly  cause 
to  be  paid,  any  money  or  other  valuable  thing  to  any  person, 
as  an  assessment  or  contribution  for  the  expenses  of  the  elec- 
tion at  which  such  person  or  candidate  is  to  be  voted  for,  ex- 
cept the  contribution  or  assessment  so  agreed  upon  by  such 
meeting  of  candidates,  shall  be  deemed  guiltj  of  a  misde- 
meanor, and,  upon  conviction,  punished  accordingly. 

Sec.  3.  It  shall  not  be  lawful  for  any  committee,  conven- 
tion, or  other  association,  formed  for  the  purpose  of  nominat- 
ing a  candidate  or  candidates  for  office  in  this  state,  to  levy, 
assess,  collect,  demand,  or  receive,  directly  or  indirectly,  any 
money  or  other  valuable  thing  from  any  candidate  or  can- 
didates nominated  for  office  by  such  committee,  convention, 
or  other  association,  either  for  the  expenses  of  printing  or 
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difltribnting  tickets,  or  for  any  of  the  expenses  of  the  election 
of  such  canaidate  or  candidates,  or  as  or  !or  the  expenses  of  such 
nominating  convention,  committee,  or  other  associatien,  or 
under  or  npon  any  pretense  whatsoever. 

Sec.  4.  Any  omoer  or  member  of  any  such  committee,  con- 
vention, or  association,  or  other  person,  who  shall  vote  for,  aid, 
authorize,  assist,  or  consent  to  any  such  levy,  assessment,  or 
collection  from  any  candidate  or  candidates,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction,  punished  accord- 
ingly. 

Seo.  5.  Any  person  who  shall  demand,  ask  for,  collect,  or 
receive,  ether  oirectiy  or  indirectly,  any  money  or  otiier  valua- 
ble thing  from  any  candidate  or  candidates  lor  office  in  this 
state,  on  the  ground  &at  such  money  or  other  valuable  t^ng 
has  been  assessed  to  such  candidate  or  candidates,  or  asked  for, 
demanded,  or  required  by  any  person,  nominating  convention, 
committee,  or  other  |X)litical  association,  as  or  for  the  costs  of 
printing  or  distributing  tickets,  or  for  the  payment  of  election 
expenses  of  any  kind  or  nature  whatsoever,  or  as  or  for  the  ex- 

Senses  of  such  nominating  committee,  convention,  or  associa- 
on,  shall,  for  e&ch  offense,  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction,  shall  be  punished  accordingly; 
but  nothing  herein  contained  shall'  prevent  the  candidates  at 
any  election  from  assembling  together  and  voluntarily  assess- 
ing themselves  for  any  expenses  autitiorized  by  law  for  the 
common  good  of  the  ticket,  and  to  collect  snd  disburse  the 
same  by  agents  appointed  for  such  purpose. 

Seo.  6.  Auv  person  who  shall  voluntarialy  and  nnsolicited 
o£fer  to  work  f()r  and  assist,  or  in  any  manner  whatsoever  con- 
tribute to  the  nomination  or  election  of  any  candidate  or  other 
person  to  any  office  in  this  state,  for  the  purpose  and  with  the 
intant  to  have  such  candidate  or  person  pav  for,  or  in  any 
manner  compensate  such  person  so  offering  lor  such  work  or 
ser\'ices,  shall  be  deemed  ^Ity  of  a  misdemeanor,  and,  on 
conviction,  punished  accordmgly. 

Sec.  7.  This  act  shall  apply  only  to  the  city  and  county  of 
San  Francisco.    [In  effect  Mar.  14, 1878.    Stats.  1877-8,  p.  236.] 

An  Act  to  prevent  the  sale  of  oleomargarine  under  the  name  of 
and  pretense  that  said  commodity  is  butter. 

Section  1.  Every  person  who  sells,  or  keeps  for  sale,  or 
offers  for  sale,  or  otherwise  disposes  of  any  quantity  of  oleo- 
margarine, under  the  name  of,  or  under  tiie  pretense  that  ibe 
same  is  butter,  or  shall  keep  for  sale,  or  manufacture  any 
quantity  of  oleomargarine,  without  branding  the  same,  or  tiie 
package  in  which  it  is  contained,  with  the  word  oleomargarine, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  before  a  court  of  competent  jurisdiction,  shall  be  pun- 
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iflhable  by  impriBonment  in  the  county  jail  for  a  term  not  less 
than  fifty  nor  more  than  two  hondred  days,  or  by  fine  not  less 
than  fifw  nor  more  than  two  hundred  dollars,  or  by  both  such 
fine  and  impdsonment.    [In  effect  March  26,  1878.    8tats. 

1877-8,  p.  636.] 

.  ■  * 

Jisi  Act  to  punish  and  proMbit  the  sale  of  adtdterated  syrup. 

Section  1.  Any  person  who  shall  knowingly  sell,  or  keep, 
or  offer  for  sale,  or  otherwise  dispose  of  any  symp,  or  golden 
dripa  syrnp,  silver  drips  S3rmp,  or  molasses,  containing  muri- 
atic or  sulphuric  acids,  or  glucose,  or  adulterated  with  any 
other  substance  to  improve  the  color  thereof,  shall  be  guilty  of 
a  misdemeanor. 

Sec.  2.  Any  person  violating  the  provisions  of  section  one 
of  this  act  shall  be  punished,  and  imprisoned  in  the  county 
jail  of  the  county  in  which  the  offense  was  committed,  for  a 
period  not  exceeding  six  months  or  by  a  fine  not  exceeding  five 
hundred  dollars,  or  both.  [In  effect  March  i!9, 1878.  Stats« 
1877-8,  p.  695.] 

An  Ast  to  protect  stockholders  and  pei;sons  dealing  loith  cor* 

poratUms  in  this  State, 

Section  1.    Any  superintendent,  director,  secretary,  man- 
ager, agent,  or  other  officer,  of  any  corporation  formed  or  ex- 
isting under  the  laws  of  this  state,  or  transacting  business  in 
the  same,  and  any  person  pretending  or  holding  himself  out  as 
such  superintendent,  director,  secretary,  manager,  agent,  or 
other  officer,  Tfho  shall  wilfully  subscribe,  sign,  indorse,  verify, 
or  otherwise  assent  to  the  publication,  either  generally  or  pri- 
vately, to  the  stockholders  or  other  persons  dealing  with  such 
corporation,  or  its  stock,  any  untrue  or  wilfully  and  fraudu- 
lently exaggerated  report,  prospectus,  account,  statement  of 
operations,  values,  business,  profits,  expenditures,  or  pros- 
pects, or  other  paper  or  document  intended  to  produce  or  give, 
or  having  a  tendency  to  produce  or  give,  to  the  shares  of  stock 
in  such  corporation  a  greater  value,  or  less  apparent  or  market 
value  than  they  really  possess,  or  with  the  iniention  of  defraud* 
ing  any  particular  person  or  persons,  or  the  public,  or  persons 
generally,  shall  be  deemed  guilty  of  a  felony,  and  on  conviction 
thereof,  shall  be  punished  by  imprisonment  in  the  state  prison 
or  a  county  jail  not  exceeding  two  years,  or  by  fine  not  exceed- 
ing five  thousand  dollars,  or  by  both ;  proviaedt  that  this  act 
shall  be  construed  to  apply  only  to  corporations  whose  capital 
stock  has  been  or  shall  hereafter  be  listed  at  a  stock  board  or 
stock  exchange  in  this  state,  or  whose  shares  be  regularly 
bought  and  sold  in  the  stock  market  of  this  state.    Approved 
March  29, 1878.    Stota.  1877-8,  p.  695.] 
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An  Act  for  the  protection  of  children,  and  to  prevent  and 
punish  certain  wrongs  to  children. 

Section  1.  No  minor,  under  the  ag^e  of  sixteen  years,  shall 
be  admitted  at  any  time  to,  or  permitted  to  remain  in,  any 
simoon  or  place  of  entertainment  where  any  spiritaous  liqnora, 
or  wines,  or  intoxicating  or  malt  liquors  are  sold,  exchanged, 
or  given  away,  or  at  places  of  amusement  known  as  danoe- 
houses  and  concert  saloons,  unless  accompanied  by  parent  or 
guardian.  Any  proprietor,  keeper,  or  manager  of  any  sudi 
place  who  shall  admit  such  minor  to,  or  permit  him  or  ner  to 
remain  in  any  such  place,  unless  accompanied  by  parent  or 
guardian,  shall  be  guilty  of  a  misdemeanor. 

6eo.  2.  Every  person  having  the  care,  custody,  or  control 
of  any  child  under  the  age  of  sixteen  years,  shall  restrain  sudi 
child  from  begging,  whether  actuaUy  begging,  or  under  jjhe 
pretext  of  peddling.  Any  person  offending  against  this  sectioa 
shall  be  arrested  and  brought  before  a  court  or  magistrate,  and 
for  the  first  offense  shall  be  reprimanded,  and  for  each  subse< 
quent  offense  shall  be  guilty  of  a  misdemeanor. 

Sec.  3.  Any  child,  apparentlv  under  the  age  of  sixteen 
years,  that  comes  within  any  of  the  following  descriptions, 
named: 

ia)  That  is  found  begging,  or  receiving,  or  gatherin^g  alms 
(whether  actually  begging,  or  under  the  pretext  of  sellm^,  or 
offering  for  sale,  anything) ,  or  being  in  any  street,  road,  or 
public  place  for  the  purpose  of  so  begging,  gathering,  or 
receiving  alms. 

( b )  That  is  found  wandering  and  not  having  any  house  or 
settled  place  of  abode,  or  proper  guardianship,  or  visible  means 
of  subsistence. 

( c )  That  jls  found  destitute,  either  being  an  orphan,  or  hav- 
ing a  vicious  parent,  who  is  undergoing  penal  servitude  or 
imprisonment. 

(d)  That  frequents  the  comx)any  of  reputed  thieves  or 

E restitutes,  or  houses  of  prostitution  or  assignation,  or  dance- 
ouses,  concert  saloons,  theaters,  and  varieties,  or  places  stieci- 
fled  in  the  first  section  of  this  act,  without  parent  or  gnaroian, 
sh^  be  arrested  and  brought  before  a  court  or  magis&ate. 

When,  upon  examination  before  a  court  or  magistrate,  it 
shall  appear  tiiat  any  such  child  has  been  engageain  any  of 
the  aforesaid  acts,  or  comes  within  any  of  the  aforesaid  de- 
scriptions, such  court  or  magistrate,  when  it  shall  deem  it 
expedient  for  the  welfare  of  the  child,  may  commit  such  child 
to  an  orphan  asylum,  society  for  the  prevention  of  cruelty  to 
children,  charitable  or  other  institution,  or  make  snch  ouier 
disposition  thereof  as  now  is  or  may  hereafter  be  provided  hj 
law  in  cases  of  vagrant,  truant,  disorderly,  pauper,  or  destitute 
children. 
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Seo.  4.  No  child  under  restraint  or  conviction,  apparently 
Tinder  the  age  of  sixteen  years,  shall  be  placed  in  any  prison, 
or  place  of  confinement,  or  in  any  court-room,  or  in  any  rehi- 
cle  for  transportation  to  any  place,  in  company  with  adults 
charged  "with  or  convicted  of  crime,  except  in  the  presence  of  a 
proper  official.   [In  effect  Mar.  30, 1878.   Stats.  1877-8,  p.  812.] 

An  Act  relaJting  to  children. 

Section  1.  Any  person,  whether  as  parent,  relative,  guard- 
ian, employer,  or  otherwise,  having  the  care,  custody,  or  con- 
trol of  any  child  under  the  age  of  sixteen  years,  who  shall 
exhibit,  use,  or  employ,  or  who  shall  in  any  manner,  or  under 
any  pretense,  sell,  apprentice,  give  away,  let  out,  or  otherwise 
dispose  of  anj  such  child  to  any  person,  under  any  name,  title, 
or  pretense,  in  or  for  the  vocation,  occupation,  service,  or  pur- 
pose of  singing,  playing  on  musical  instruments,  rope  or  wire 
walking,  dancmg,  begging,  or  peddling,  or  as  a  gymnast,  acro- 
bat, contortionist,  or  rider,  in  any  place  whatsoever,  or  for  or 
in  any  obscene,  indecent,  or  immoral  purpose,  eidubition,  or 
practice  whatsoever,  or  for  or  in  any  mendicant  or  wandering 
business  whatsoever,  or  for  or  in  any  business,  exhibition,  or 
vocation  injurious  to  the  health,  or  dangerous  to  the  life  or 
limb,  of  such  child ;  or  who  shall  cause,  procure,  or  encourage 
any  such  child  to  engage  therein,  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof,  shall  be  punished  by  a 
fine  of  not  less  than  fifty  nor  more  than  two  hundred  and  fifty 
dollars,  or  by  imprisonment  in  the  county  jail  for  a  term  not 
exceeding  six  months,  or  by  both  such  fine  and  imprisonment; 
provided,  that  nothing  in  this  section  contained  shall  api)ly  to 
or  affect  the  employment  or  use  of  any  such  child,  as  a  sinp;er 
or  musician  in  any  church,  school,  or  academy,  or  the  teaching 
or  learning  of  the  science  or  practice  of  music ;  or  the  em- 
ployment of  any  such  child  as  a  musician  at  any  concert  or 
other  musical  entertainment,  on  the  written  consent  of  the 
mayor  of  the  city  or  president  of  the  board  of  trustees  of  the 
town  where  such  concert  or  entertainment  shall  take  place. 

Seo.  2.  Everv  person  who  shall  take,  receive,  hire,  employ, 
Qse,  exhibit,  or  nave  in  custody,  Kny  child  under  the  age,  and 
for  any  of  the  purposes  mentioned  in  .the  preceding  section, 
shall  be  guHtjr  of  a  like  offense  and  punished  by  a  like  punish- 
ment as  therein  provided. 

Seo.  8.  When,  upon  examination  before  any  court  or  magis- 
trate, it  shall  appear  that  any  child,  within  the  age  previously 
mentioned  in  this  act,  was  engaged,  or  used  for  or  in  any  busi- 
ness, or  exhibition,  or  vocation,  or  purpose  designated,  and.  as 
mentioned  in  this  act,  and  when  upon  the  conviction  of  any 
person  having  the  custody  of  a  child  of  a  criminal  assault  upon 
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it,  the  court  or.  magistrate  before  whom  snch  conviction  is  had, 
shall  deem  it  desirable  for  the  welfare  of  such  child  that  the 
person  so  convicted  should  be  deprived  of  its  cnstody  there- 
after, such  court  or  magistrate  may  commit  such  child  to  anv 
orphan  asylum,  society  for  the  prevention  of  cruelty  to  chili- 
ren,  charitable  or  other  institution,  or  make  such  other  dispo- 
sition thereof  as  now  is,  or  hereafter  may  be,  provided  by  law 
iu  cases  of  vagrant,  truant,  disorderly,  pauper,  or  destitute 
children. 

Sec.  4.  Whoever  shall  wilfully  cause  or  permit  an^  child  to 
suffer,  or  who  shall  inflict  thereon  imjustinable  physical  pain 
or  mental  suffbring,  aifd  whoever,  having  the  care  or  cnstody 
of  any  child,  shall  wilfully  cause  or  permit  the  life  or  limb  of 
such  child  to  be  endangered,  or  the  health  of  such  child  to  be 
injured,  or  any  person  who  shall  wilfully  cause  or  x>ermit  such 
cmld  to  be  placed  in  such  a  situation  that  its  life  or  limb  may 
be  endangered,  or  its  health  shall  be  likely  to  be  injured,  shall 
be  guilty  of  a  misdemeanor. 

Sec  5.  All  fines,  penalties,  and  forfeitures  imposed  and 
collected,  in  any  county  of  this  state,  under  the  nrovisions  of 
this  and  everv  act  passed,  or  which  may  be  passea,  relating  to 
or  affecting  children,  in  every  case  where  the  prosecution  was 
instituted  or  c(5nducted  by  a  society  incorporated  pursuant  to 
the  provisions  of  chapter  five  hundred  and  forty-nine  of  the 
statutes  of  1875-6,  approved  A|)ril  Sd,  1876,  being  an  act  enti- 
tled "an  act  for  the  incorporation  of  societies  for  the  preven- 
tion of  cruelty  to  children,"  shall,  except  where  otherwise  iffo- 
vided,  enure  to  such  society  in  aid  of  the  purposes  for  which 
it  was  incorporated.  [In  effect  Harch  80, 1878.  Stats.  1877-8, 
p-  813.] 

An  Act  concerning  ihe  payment  of  the  esmensea  and  oostM  qf 
the  trial  of  convicts  for  crimes  commUteain  the  StcUe  I*riaony 
and  to  pay  the  Qosts  of  the  trial  of  escaped  convicts,  and  to 
pay  for  the  expenses  of  Coroner  inquests  in  said  prison. 

[Approved  April  12, 1880.] 

Section  1.  The  costs  and  expenses  of  all  trials  which  have 
heretofore  been  had  in  the  county  in  this  state  where  the  state 
prison  is  situated,  for  any  crime  committed  by  any  convict  in 
the  sttate  prison,  and  the  costs  of  guarding  and  keeping  sach 
convict,  and  the  execution  of  the  sentence  of  said  convict  by 
said  countv,  and  the  costs  and  expenses  of  aU  trials  heretofore 
had  for  the  escape  of  any  convict  from  the  state  prison,  and 
the  costs  and  expenses  oi  all  coroner  inquests  heretofore  had 
of  any  convict  at  tibe  state  prison  by  the  county  where  said 
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prison  has  been  situated,  shall  be  certified  to  byfheconntj 
clerk  of  said  county  wherein  said  trials  and  inquests  have  been 
held  to  the  board  of  state  prison  directors  for  their  approval, 
and  after  such  approval  they  shall  pay  the  same  out  of  the 
money  appropriated  for  the  support  of  the  sta^te  prison,  to  the 
county  treasurer  of  said  coumy  where  said  trials  have  been 
had;  ^^jn-ovided,  that  this  act  shall  not  apply  to  any  costs  or 
expenses  incurred  since  January  first,  eignt»en  hundred  and 
seventy-three." 

Sec.  2.  This  act  shall  only  apply  to  cases  which  have..not 
been  settled  for  by  the  state. 

Sec.  8.    This  act  shall  take  effect  immediately. 

An  Act  supplemental  to  and  amendatory  of  an  Act  entitled  *'An 
Act  to  regidate  tlie  practice  of  medicine  in  the  State  of  CaZi- 
fomia"  approved  April  Scj,  1876. 

Sec.  7.  Any  person  practicing  medicine  or  surgery  in  this 
state,  without  first  having  procured  a  certificate  to  so  practice 
from  one  of  the  boards  ot  examiners  appointed  by  one  of  the 
societies  mentioned  in  section  two  of  tois  act,  shall  bo  deemed 
guilty  of  a  misdemeanor,  and  shall  bo  subject  to  the  penalties 
provided  in  section  tliirteen  of  ihQ  act  to  which  this  act  is 
amendatory  and  supplemental,  but  no  person  who  holds  a  cer- 
tificate from  one  of  such  boards  of  examiners,  or  who  holds  a 
certificate  heretofore  granted  by  the  board  of  examiners  here- 
tofore existing  by  virtue  of  appointment  by  the  California 
state  medical  society  of  homeopathic  practitioners,  shall  be 
compelled  to  procure  a  new  certificate.  And  all  powers  and 
privileges  of  said  boards  of  examiners,  under  the  act  to  which 
this  act  is  supplemental  and  amendatory,  are  hereby  transfer- 
red to  tlie  boards  of  examiners  created  by  this  act. 

Sec.  8.  Any  i)er80n  assuming  to  act  as  a  member  of  a  board 
of  examiners,  under  this  act  or  under  the  act  to  which  this  act 
is  supplemental  and  amendatory,  or  who  shall  sign,  or  sub- 
scribe, or  issue,  or  cause  to  be  issued,  or  seal,  or  caused  to  be 
sealed,  a  certificate  authorizing  any  person  to  practice  medi- 
cine or  surgery  in  this  state,  except  the  person  so  acting  and 
doing  be  appointed  by  one  of  the  societies  mentioned  in  section 
two  of  tills  act,  or  bo  ai^thorized  so  to  do  by  a  board  of  exam- 
iners appointed  by  one  of  said  societies,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  shall  be  punished  by  a  fine  of  not  less 
than  fifty  dollars,  or  by  imprisonment  in  the  county  jail  for  a 
period  of  not  less  than  thirty  nor  more  than  three  hundred 
and  sixtyofive  days,  or  by  both  such  fine  and  and  imprison- 
ment.   [In  effect  April  1, 1878.    Stats.  1877-8,  pp.  920-21.] 
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An  Act  in  relation  to  warelwuse  and  wTiarfinger  receipts,  and 
other  matters  relating  thereto. 

Sec.  10.    Any  warehouseman,  wharfinger,  person,  or  per- 
sons, who  shall  violate  any  of  the  foregoing  provisions  of  this 
act,  19  guilty  of  felony,  shall  be  subject  to  indictment,  and, 
upon  conviction,  shall  be  fined  in  a  sum  not  exceeding  five 
thousand  dollars  ($5,000) ,  or  imprisonment  in  the  state  prison 
of  this  state  not  exceeding  five  years,  or  both.    And  all  and 
everyperson  aggrieved  by  the  violation  of  any  of  the  provisions 
of  thia  act  may  have  and  maintain  an  action  against  the  per- 
son or  peraons  violating  any  of  the  foregoing  provisions  of  this 
act,  to  reeover  all  damages,  immediate  or  consequent,  which 
ho  or  they^  may  have  sustained  by  reason  of  any  such  viola-, 
tion  as  awresaid,  before  any  court  of  competent  jurisdiction, ' 
whether  such  person  shall  have  been  convicted  under  the  act 
oi  not.    [Approved  April  1,  1878.    Stats.  1877-8,  p.  950.] 

An  Act  in  relation  to  the  House  of  Correction  of  the  City  and 

County  of  San  Francisco, 

Section  1.  The  board  of  supervisors  of  the  city  and  county 
of  San  Francisco  are  hereby  authorized  to  maintiiin  and  sup- 
port in  said  city  and  county  the  institution  now  existing  there- 
in, and  known  as  the  house  of  correction,  and  to  make  addi- 
tions thereto  as  the  same  may  be  required,  and  also  to  make 
allpropor  rules  and  regulations  for  the  discipline,  management, 
and  employment  of  persons  committed  to  said  house  of  cor- 
rection,l)y  any  court  of  said  city  and  county. 

Sec.  2.  In  making  iniles  and  regulations,  as  provided  in  the 
preceding  section,  the  board  of  supervisors  shall  endeavor,  as 
lar  as  possible,  to  prevent  crime,  reform  prisoners,  and  make 
the  house  of  correction  self-supporting. 

Sec.  3.  All  persons  appealing  for  sentence  in  the  police 
judge's  court,  the  city  criminal  court,  or  the  municipal  crimi- 
nal court  of  the  city  and  county  of  San  Francisco,  w^ho  might 
be  sentenced  to  imprisonment  in  the  county  jail,  or  in  the  state 
prison,  may,  instead  thereof,  be  by  the  proper  court  sentenced 
to  imprisonment  in  the  house  of  correction,  in  said  city  and 
county,  subject,  however,  to  the  provisions  of  the  next  sec- 
tion ;  and  no  person  shall  be  sentenced  to  imprisonment  in  the 
house  of  correction  except  under  the  provisions  of  this  act. 

Sec.  4.  No  person  shall  be  sentenced  to  imprisonment  in 
the  house  of  correction  for  a  shorter  or  longer  term  than  tiiat 
for  which  he  might  be  sentenced  in  the  county  jail,  or  in  the 
^tate  prison,  and  in  no  case  whatever  for  a  shorter  term  than 
three  montlis,  nor  for  a  longer  term  than  three  years.  No 
person  who  might  be  sentenced  to  imprisonment  in  the  state 
prison  shall  be  sentenced  to  imprisonment  in  the  house  of  cor. 
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rection,  if  he  is  more  than  twenty-five  years  of  age,  if  he  has 
been  oDce  before  conyicted  of  a  felony,  or  twice  before  con* 
victed  of  petit  larceny,  nor  unless,  in  the  opinion  of  the  court, 
imprisonment  in  thenouseof  correction  will  be  more  for  his 
interest  than  imprisonment  in  the  state  prison,  and  equally  for 
Ihe  interest  of  the  public.  The  fact  oi  a  previous  conviction 
may  be  found  by  the  court  upon  evidence  introduced  at  the 
time  of  sentence. 

Seo.  5.  Persons  imprisoned  in  the  house  of  correction  may 
be  put  to  work  on  the  public  works  and  other  property  of  the 
city'and  county  of  San  Francisco,  or  ma^  be  employed  at  any 
oiher  work,  as  the  board  of  supervisors  of  said  city  and  county 
may  direct.  And  the  said  board  of  supervisors  may,  so  far  as 
a  due  regard  to  economy  will  permit,  pi^vide  for  the  learning 
of  trades  by  persons  whose  terms  of  imprisonment  in  said 
house  of  correction  are  of  sufficient  length,  and  who  have  the 
capacity  requisite  therefor,  and  will  work  industriously  thereat. 

Sec.  6.  The  superintendent  shall  give  his  personal  atten- 
tion to  the  duties  of  his  office^  and  shall  reside  at  the  house  of 
correction,  and  the  board  of  supervisors  shall  provide  therein 
room  and  board  for  him,  and  for  the  subordinates  whose  pres- 
ence may  be  required  in  and  about  said  house. 

Sjsc.  7.  The  third  section  of  an  act  entitled  "  an  act  to  util- 
ize the  prison  labor  and  govern  the  house  of  correction  of  the 
city  and  county  of  San  Francisco,"  approved  Karch  thirty- 
first,  eighteen  hundred  and  seventy-six,  and  all  acts  and  parts 
of  acts,  so  far  as  they  are  inconsistent  with  this  act,  are  hereby 
repealed ;  provided,  that  all  ofienses  committed  before  this  act 
takes  efiect  shall  be  inquired  of,  prosecuted,  and  pimished  in 
the  same  manner  as  if  this  act  had  not  passed. 

Sec.  8.  Every  person  who  shall,  at  the  time  of  the  passage 
of  this  act,  be  confined  in  the  house  of  correction  under  or  by 
virtue  of  a  sentence  of  imprisonment  in  the  county  pail,  may 
remain  in  the  house  of  correciion  till  his  term  of  imprisonment 
shall  expire,  and,  so  far  as  relates  to  him,  the  house  of  cor- 
rection shall  be  deemed  to  be  the  counter  jail,  and  he  shall  be 
in  l^e  charge  and  keeping  of  the  superintendent,  who  shall 
have  the  same  power  over  him  that  the  sheriff  might  exercise 
if  he  was  in  fact  in  the  county  jail.  While  any  such  person 
shall  be  in  charge  of  the  superintendent  as  above  provided, 
the  sheriff  shall  be  under  no  responsibility  in  regard  to  him ; 
but  nothing  herein  shall  prevent  the  sheriff  from  removing  at 
any  time  any  such  person  from  the  house  of  correction  to  the 
county  jail.  Nothing  in  this  act  shall  be  construed  to  abolish 
or  in  any  way  to  interfere  with  the  government  or  control  of 
tho  county  or  branch  county  jails  of  said  city  and  county  by 
the  sheriff  of  said  city  and  county.  [Approved  April  1,  1878. 
Stats.  1877-8,  p.  953.    In  effect  thirty  days  after  passage.] 
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An  Act  imposing  a  tax  on  the  issue  of  certificates  of  stock 

corporaUons, 

Section  1.  It  shall  be  lawful  for  the  secretary  of  every  cor- 
Ix)ration  in  the  state  of  California  to  demand  and  receive  of 
any  person  requiring  the  issue  to  him  of  any  certificate  of 
stock  in  such  corporation,  a  fee  of  ten  cents  in  coin  for  each 
certificate,  whether  such  certificate  be  the  original  issne  or  an 
issue  on  transfdr,  and  such  certificate  shall  not  be  delivered  by 
the  secretary  until  such  fee  shall  be  paid. 

Seo.  2.  It  shall  be  the  duty  of  the  secretary  of  every  such 
corporation,  on  the  first  Monday  in  January,  April,  July,  and 
October,  of  each  year,  to  make  returns,  under  oath,  to  the  taz 
collector,  or  officer  acting  as  tax  collector,  of  the  number  of 
certificates  issued  by  j^e  corporation  of  which  he  is  secretary, 
during  the  quarter  preceding,  and  pay  to  such  tax  collector  the 
sum  of  ten  cents  in  coin  for  each  and  every  certificate  so  issued 
bv  said  corporation,  except  that  in  the  city  and  coun^  of  San 
Francisco  such  returns  and  payments  shall  be  made  to  the 
license  collector,  or  officer  engage^  in  the  collection  of  licenses 
in  said  city  and  county. 

Sec.  3.  Such  tax  collector,  or  license  collector,  is  hereby 
authorized  and  empowered  to  examine  such  secretary,  under 
oath,  as  to  the  truth  of  said  returns,  aud  to  examine,  if  neces- 
sary, the  books  ot  such  corporation,  so  far  as  they  relate  to  the 
transfer  of  stock,  or  issue  of  certificates,  and  if  the  returns  are 
not  correct,  then  he  is  authorized  to  commence  an  action 
against  such  corporation  in  any  court  of  competent  jurisdic- 
tion, in  the  name  of  the  people  of  the  state  of  California,  for  a 
penalty  of  one  hundred  dollars  for  each  certificate  issned  by 
such  corporation  and  not  so  returned  under  oath,  and  several 
penalties  may  be  joined  in  such  action. 

Seo.  4.  Any  person  violating  the  provisions  of  section  two 
of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and  false 
swearing  to  any  return  provided  in  section  two,  shall  be 
deemed  perjury. 

Sec.  5.  All  moneys  collected  under  the  provisions  of  this 
act  shall  be  paid  by  such  tax  collector,  or  license  collector,  into 
the  county  treasury,  and  shall  become  a  part  of  the  genend 
fund,  or  il*  there  shall  in  any  county  be  no  general  fund,  then 
the  same  shall  become  a  part  of  such  fund  as  the  board  of 
supervisors  may  direct.  [Approved  April  1, 1878.  Took  effect 
first  Monday  ot  April.    Stats.  1877-8,  p.  955.] 
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An  Act  to  create  ike  office  of  Commissioner  of  Iransportation, 
and  to  cUrfine  its  powers  and  dviies;  to  jix  the  m^LvAmum 
cJiarges  for  transporting  passengers  and  freights  on  certain 
raibroaas,  and  to  prevent  extortion  and  unjust  discrimination 
thereon, 

•GHAPTEB   TWO.  —  EXTOBTIONS,    DJSOBXHaSATlOlSS,    FOBFEITUBES, 

AND  PENALTIES. 

Section  1.  A  railroad  company  shall  be  deemed  guilty  of 
extortion  in  the  following  cases : 

J^-s^— When  it  shall  wilfully  charge,  demand,  or  receive 
from  any  passenger,  as  his  fare  from  one  station  or  place  to 
another,  any  greater  sum  than  is  specified  as  the  fare  between 
such  stations  or  places,  for  the  same  class  of  passage  and  in 
the  same  direction,  in  its  taxifT  of  fares  on  file  with  the  com< 
missioner  of  transportation. 

Second — When  it  shall  wilfully  charge,  demand,  or  receive 
from  any  person  or  persons,  as  the  rate  of  freight  on  goods  or 
merchandise,  any  greater  sum  than  is  specified  as  the  rates  for 
the  like  quantity  of  goods  or  merchandise  of  the  same  class,  be- 
tween the  same  places,  and  in  the  same  direction,  in  its  printed 
tariff  of  freights  on  file  with  said  commissioner. 

Third— wien  it  shall  wilfully  charge,  collect,  or  receive 
from  any  i)erson  or  }>ersons  a  greater  amount  of  rate  of  toll,  or 
comj^ensation,  than  it  shall  at  the  same  time  charge,  collect, 
or  receive  from  any  other  persons  for  receiving,  handling, 
storing;  or  delirering  freight  of  the  same  class  and  like  quan- 
tity at  the  same  place. 

Fourth — ^When  it  shall  wilfully  charge,  demand,  or  receive 
from  any  person  or  persons  any  greater  sum  for  passage  or 
freight  than  from  any  other  prerson  or  persons,  between  the 
same  places,  in  the  same  direction,  for  the  same  class  of  pass- 
age, or  for  the  like  quantity  of  goods  of  the  same  class. 

Mfth — ^When  it  shall  wilfully  charge,  demand,  or  receive  as 
compensation  for  receiving,  storing,  handling,  or  delivering, 
or  lor  transporting  any  lot  of  goods  or  merchandise  any  greater 
Bum  than  it  shall,  Dv  or  through  any  of  its  authorized  agents, 
wherever  situated,  have  agreed  to  charge  for  such  services 
previously  to  the  performance  thereof. 

Seo.  2.  A  railroad  company  shall  be  deemed  guilty  of  un- 
just discrimination  in  the  following  cases : 

First — ^When  it  shall  directly  or  indirectly  wilfully  charge, 

demand,  or  receive  from  any  person  or  persons  any  less  sum 

for  passage  or  freight  than  from  any  other  person  or  persons 

.  (except  as  in  this  act  herein  provided) ,  at  the  same  time,  be- 

'  tween  the  same  places,  and  the  same  direction,  for  the  like  class 

of  passage,  oi'  for  the  like  quantity  of  goods  of  the  same  class. 

Second— -Wheii  it  shall  directly  or  indirectly  wilfully  charge, 
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demand,  or  receive  from  any  person  or  persons,  as  compel 
tion  for  receiying,  handling,  storing,  or  delivering  any  lot  of 
goods  or  merchandise,  any  less  sum  than  it  shall  cha^;e,  col- 
lect, or  receive  from  any  other  person  for  the  like  service,  to  a 
like  quantity  of  goods  of  the  same  class,  at  the  same  place. 

Sec.  8.  It  shall  be  unlawful  for  any  such  railroad  company 
to  grant  free  passes  for  travel  within  this  state,  except  to  the 
following  persons : 

J'trst— Directors,  officers,  agents,  and  employees  of  the  com- 
pany, and  their  families. 

Second — Officers  and  agents,  and  railroad  contractors  of 
other  railroads,  and  telegraph,  express,  stage,  and  steamboat 
or  steamship  companies. 

r/iir(^Destitnte  persons. 

Fourth-^The  commissioner  of  transportation,  and  his  secre- 
tary and  employees,  when  traveling  in  the  discharge  of  their 
official  duties. 

i^i/^Ar— Public  messengers,  troops,  and  other  persons  who 
are,  under  existing  laws,  or  any  contract  of  such  railroad  com- 
pany with  this  state,  to  be  transported  free  of  charge. 

Evei^  such  railroad  company  shall  keep  a  record  of  all  free 
passes  issued  by  it,  except  such  as  are  issued  by  it  to  officers, 
agents,  employees,  and  their  families,  and  of  the  teveral  classes 
thereof,  and  of  the  number  of  times  each  pass  shaU  be  nsed, 
and  shall  report  the  same  to  the  commissioner  of  transporta- 
tion whenever  required. 

Seo.  4.  If  any  such  railroad  company  shall  be  polity  of  ex- 
tortion, as  defined  in  section  one  of  this  chapter,  it  sludl  for- 
feit and  pay  to  the  person  or  persons  aggrieved  three  times  the 
amount  of  the  damages  sustained  by  him  or  them,  together 
with  the  costs  of  suit,  to  be  recovered  in  any  court  of  compe- 
tent jurisdiction. 

Sec.  6.  If  an^  such  railroad  company  shall  be  ^ruilty  of  un- 
just discrimination,  as  defined  in  section  two  of  this  chapter,  it 
shall  forfeit  and  pay  the  sum  of  one  thousand  dollars  for  each 
offense. 

Sec.  6.  If  any  such  railroad  company  issues  free  passes  to 
any  person  or  persons  other  than  those  specified  in  section 
three  of  this  chapter,  or  if  any  such  company  or  any  of  its 
conductors  shall  permit  any  person  whatever  to  travel  free 
upon  its  cars,  except  upon  the  exhibition  of  free  passes  issued 
as  provided  in  said  section,  such  company  or  conductor  shall 
forleit  and  pay,  for  each  offense,  the  sum  of  one  hundred  dol- 
lars. 

Sec.  7.  If  any  such  railroad  company  refuses  or  neglects  to 
comply  with  the  award  of  the  commissioners,  provided  in  sec- 
tion five  of  chapter  one  of  this  act,  it  shall  fonidit  the  sum  of 
one  hundred  dollars  per  day  from  the  time  designated  by  the 
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commissioner  for  the  completioi^  of  the  work  required  until 
Buch  work  shall  be  actually  completed. 

Sec.  8.  If  any  such  railroad  corporation  neglects  or  refuses 
to  file  its  tariff  of  freights  and  fares,  as  provided  in  section  six, 
or  to  make  its  annual  report,  as  provided  in  section  seven  of 
chapter  one  of  this  act,  it  shall  forfeit  not  less  than  one  hun- 
dred nor  more  than  one  thousand  dollars  per  day  for  each  and 
every  day  of  such  neglect  or  refusal. 

Sec.  ^.  Any  person  aggrieved  thereby,  who  may  be  unable 
to  obtain  satisfaction  from  the  proper  omcers  of  any  railroad 
in  this  state,  may  report  to  the  commissioner  of  transportation 
any  violations  of  the  provisions  of  this  act  by  any  railroad 
company  doing  business  therein,  or  by  any  of  its  ofl&cers, 
agents,  or  employees,  and  it  shall  be  the  duty  of  the  commis- 
sioner to  make  a  promi)t  investigation  of  such  changes. 

Sec.  10.  Whenever  it  shall  come  to  the  knowledge  of  the 
commissioner  that  the  provisions  of  this  act  have  been  violated 
by  any  railroad  company,  and  the  facts  in  his  judgment  war- 
rant a  prosecution  therefor,  he  shall  immediately  give  notice 
thereof  to  the  district  attorney  of  the  county  in  which  such 
Tiolation  occurred,  and  it  is  hereby  made  the  duty  of  such  dis- 
trict attorney  to  commence  and  prosecute,  in  a  court  of  com- 
petent jurisdiction,  an  action  against  any  railroad  company 
that  shall  have  been  guilty  of  such  violation. 

Sec.  11.  All  fines,  forfeitures,  and  penalties  for  violations 
of  the  provisions  of  this  act  herein  provided  shall  be  recovered 
by  action  in  the  name  of  the  people  of  the  state  of  California. 
Such  action  shall  be  brought  and  prosecuted  upon  complaint 
of  the  commissioner,  or  the  person  ag^ieved,  by  the  district 
attorney  of  the  county  in  which  such  violation  occurred ;  and 
all  moneys  paid  or  recovered  on  account  of  such  fines,  plenal- 
ties,  and  forfeitures,  shall  be  paid  into  the  state  treasury  for 
the  benefit  of  the  public  school.  It  is  hereby  made  the  duty 
of  the  attorney-general  to  counsel,  advise,  ana  assist  the  com- 
missioner of  transportation,  whenever  he  shall  be  requested 
by  him  so  to  do,  concerning  any  and  all  actions,  proceedings, 
matters,  things,  powers,  liabilities,  and  duties  arising  under 
the  provisions  of  this  act.  Ho  may  also  institute  and  prose- 
cute any  action  or  proceeding  which  may  be  necessary  the 
more  effectually  to  carry  out  the  provisions  of  this  act,  and  he 
may  any  at  time  take  control  of  or  assist  in  the  prosecution  of 
any  action  or  proceeding  commenced  by  any  district  attorney, 
as  nerein  provided,  whenever  in  his  judgment  the  public  in- 
terest will  oe  subserved  thereby.  ' 

CHAPTEB  THBEE.  — POLICE  EEGULATIONS. 

Section  1.    In  forming  a  train  on  any  railroad  no  freight, 
merchandise,  or  lumber  cars  shall  be  placed  in  the  rear  of  pas- 
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senger  cars,  and  if  tbey  or  any  of  them  ahall  be  so  plaoed,  &e 
officer  or  agent  who  so  dizected,  or  who  knowingly  suffered 
soch  arrangement  of  cars,  and  the  conductor  of  the  train,  shall 
be  gnity  of  a  misdemeanor,  and  shall  be  punished  accordingly. 

8eo.  2.  No  company  operating  any  railroad  in  this  stite 
shall,  in  carrying  and  transporting  cattle,  sheep,  or  swine,  in 
car  load  lots  connne  the  same  in  cars  for  a  longer  period  than 
thirty-sil  consecutive  hours,  without  unloading  for  rest,  waler, 
and  feeding,  for  a  period  of  at  least  ten  oonsecutiYe  honrs.  In 
estimatins  such  time  of  confinement,  the  period  darings  whicti 
the  animaiB  haye  been  confined  without  such  rest  on  connect- 
ing roads  from  which  they  are  received  shall  be  computed.  In 
case  the  owner  or  person  in  charge  of  such  animals  refuses  or 
n^lects  to  pay  for  the  care  and  feed  of  animals  so  rested,  the 
rauroad  company  may  charp^e  the  expense  thereof  to  the  owner 
or  consignee,  and  retain  a  hen  upon  the  animals  therefor  until 
the  same  is  paid. 

Seo*.  3.  When  any  freight  train  on  any  railroad  shall  stop 
in  such  a  position  as  to  obstruct  the  ordinary  travel  on  any 
highway,  lor  a  longer  period  than  ten  minutes,  the  person 
having  charge  of  such  train  shall  cause  it  to  be  separatea,  so  as 
to  leave  one  street  or  highway  open  to  its  full  width  to  accom- 
modate the  public  travel;  and  any  railroad  companjr  in  whom 
emplcmnent  any  person  shall  be,  who  shall  violate  this  section, 
shall  K>rfeit  and  pay  the  sum  of  twenty-five  dollars  for  each 
ofiense. 

Seo.  4.  Whoever  enters  upon  or  crosses  any  railroad,  at 
any  private  passway,  which*  is  inclosed  by  bars  or  gates,  and 
neglects  to  leave  the  same  securely  closed  after  him,  shall  be 
guilty  of  a  misdemeanor. 

Seo.  5.  Whoever  shall  lead,  ride,  drive,  or  conduct  any 
beast  along  the  track  of  a  railroad,  except  where  the  railroad  is 
built  within  the  limits  of  the  public  highway,  or  who  shall 
place,  or  h&ving  the  right  to  prevent  it,  shall  suffer  any  animal 
to  be  placed  within  the  fences  thereof  for  grazing  or  other  pur- 
poses, shall  be  guilty  of  a  misdemeanor. 

Seo.  6.  Any  person  who  maybe  employed  upon  the  railroad 
of  any  company  in  this  state  as  engineer,  conductor,  baggage- 
master,  brakeman,  switchman,  fireman,  bridge -tender,  flag- 
man, or  signalman,  or  who  may  have  charge  of  the  regulation 
or  running  of  trains  upon  said  railroad  in  any  manner  what- 
ever, and  who  shall  become  or  be  intoxicatsd  while  engaged 
in  the  discharge  of  his  duties,  shall  be  guilty  of  a  misde- 
meanor, and  on  conviction  thereof,  shall  be  punished  for 
each  offense  by  a  fine  not  exceeding  five  hundred  dollars,  or  by 
imprisonment  in  a  conn tj  jail  for  a  term  not  exceeding  six 
months,  or  both,  in  the  discretion  of  the  court  having  cogni- 
zance of  the  offense;  and  if  any  person  so  employed  as  afore- 
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said,  by  reason  of  such  intoTdcation,  shall  do  any  act,  or  neelect 
any  duty,  which  act  or  neglect  shidl  cause  the  death  of,  or 
bodily  injury  to  any  person  or  persons,  he  shall  be  deemed 
guilty  of  a  felony. 

Seo.  7.  The  governor  may,  from  time  to  time,  upon  the 
application  of  any  railroad  or  steamboat  company,  commission 
during  his  pleasure,  one  or  more  persons  designated  by  such 
company,  wno,  haying  been  duly  sworn,  may  apt  at  its  ex- 
})ense  as  policemen,  with  the  powers  of  a  deputy  sheriff,  upon 
the  premises  nsed  by  it  in  its  business,  or  upon  its  cars  or  yes- 
selfl.  The  company  designating  such  person  shall  be  responsi- 
ble civilly  for  any  abuse  of  his  authority. 

Bec.  8.  Every  such  i)oliceman  shall,  when  on  duty,  wear  in 
plain  view  a  shield  bearing  the  words  ''railroad  police"  or 
"  steamboat  police,"  as  the  case  may  be,  and  the  name  of  the 
company  for  which  he  is  commissioned. 

Sec.  9.  Every  person  who  shall  fraudulently  evade  or  at- 
tempt to  evade  me  payment  of  his  fare  for  traveling  on  any 
railroad  shall  be  fined  not  less  than  five  nor  more  thui  twenty 
dollars. 

Seo.  10.  An  act  entitled  "an  act  to  provide  for  the  appoint- 
ment of  commissioners  of  transportation,  to.  fix  the  maximum 
charges  for  freights  and  fares,  and  to  prevent  extortion  and 
discrimination  on  railroads  in  this  state,*^  approved  April  tnird, 
eighteen  hundred  and  seventy-six,  is  hereby  repealed,  and  all 
other  acts  and  parts  of  acts  in  conflict  with  the  provisions  of 
this  act  are  hereby  repealed,  so  far  as  they  connict  herewith. 
[In  efGsct  AprU  1,  187^    Stats.  1877-8,  pp.  982-86.) 

An  Act  to  protect  public  hsaUh  frofn  infection  caitsed  by  ex- 
humation and  removal  of  the  remains  of  deceased  persona^ 

SBcnoK  L  It  shall  be  nnlawfnl  to  disinter  or  exhume  from 
a  grave,  vault,  or  other  burial  place,  the  body  or  remains  of 
any  deceased  person,  unless  the  person  .or  persons  so  doing 
shall  first  obtain,  from  the  board  of  health,  health  officer, 
mayor,  or  other  head  of  the  municipal  government  of  the  city, 
town,  or  city  and  county  where  the  same  are  deposited,  a  per- 
mit for  said  purpose.  Nor  shaU  such  body  or  remains  disin- 
tered,  exhumed,  or  taken  from  any  grave,  vault,  or  other  place 
of  burial  or  detK)8it,  be  removed  or  transported  in  or  through 
the  streets  or  highways  of  any  city,  town,  or  city  and  counfy, 
unless  the  person  or  persons  removing  or  transporting  such 
bodv  or  remains  shall  first  obtain,  from  the  board  of  hetdth  or 
health  officer  (if  such  board  or  officer  there  be) ,  and  from  the 
mayor  or  other  head  of  the  municipal  government  of  the  city 
or  town,  or  city  and  county,  a  permit  in  writing,  so  to  remove 
or  transport  such  body  or  remains  in  and  through  suoh  streets 
and  highways* 
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Sxc.  2.  Permits  to  disinter  or  exhnme  the  bodies  or  re- 
mains of  deceased  persons,  as  in  the  last  section,  may  be 
granted,  provided  the  person  applying  therefor  shall  prodnce 
a  certificate  from  the  coroner,  the  physician  who  attended  snch. 
deceased  person,  or  other  physician  in  good  standing  cognizant 
of  the  facts,  which  certificate  shall  state  the  cause  of  death  or 
disease  of  which  the  person  died,  and  also  the  age  and  sex  of 
such  deceased ;  and  provided,  fvrther,  that  the  body  or  re- 
mains of  deceased  shall  be  inclosed  in  a  metalic  case  or  coffin, 
sealed  in  such  manner  as  to  prevent,  as  far  afl  practicable,  any 
noxions  or  offensive  odor  or  effluvia  escaping  therefrom,  and 
that  such  case  or  coffin  contains  the  body  or  remains  of  but 
one  person,  except  where  infant  children,  of  the  same  parent 
or  parents,  or  parent  and  children  are  contained  in  such,  case 
or  coffin.  And  the  permit  shall  contain  the  above  conditions 
and  the  words  •'•  permit  to  remove  and  transport  the  bodvof 

,  age ,  sex ,"  and  the  name,  a^fe,  and  sex  shall 

be  written  therein.  The  officer  of  the  municipal  government 
of  the  citjr  or  town,  or  city  and  county,  granting  such  permit, 
shall  require  to  be  paid  for  each  permit  the  sum  of  ten  dollars, 
to  be  kept  as  a  separate  fund  by  the  treasurer,  and  which  shall 
be  used  m  defraying  expenes  of  and  in  respect  to  snch  permits, 
and  for  the  inspection  of  the  metaJic  cases,  coffins,  and  incloe- 
ing  boxes  herein  required;  and  an  account  of  such  moneys 
shall  be  embraced  in  the  accounts  and  statements  of  the  trei^ 
urer  having  the  custody  thereof. 

Sec.  '3.  Any  person  or  persons  who  shall  disinter,  exhnme, 
orremove,or  cause  to  be^disinterred,  exhumed,  or  removed 
from  a  grave,  vault,  or  other  receptacle  or  burial  place,  the 
body  or  remains  of  a  deceased  person,  without  a  permit  there- 
for, shall  be  guilty  of  a  misdemeanor,  and  be  punished  by  fine 
not  less  than  fifty  nor  more  than  five  htmdred  dollars,  or  by 
imprisonment  in  the  county  jail  for  ndt  less  than  thirty  days, 
nor  more  than  six  months,  or  by  both  such  fine  and  imprison- 
ment. Nor  shall  it  be  lawful  to  receive  such  body,  bones,  or 
remains  on  any  vehicle,  car,  barge,  boat,  ship,  steamship, 
steamboat,  or  vessel,  for  transportation  in  or  from  this  state, 
unless  the  permit  to  transport  the  same  is  first  received,  and 
is  retained  m  evidence  by  the  owner,  driver,  agent,  superin- 
tendent, or  master  of  the  vehicle,  car,  or  vessel. 

Sec.  4.  Any  person  or  persons  who  shall  move  or  transport, 
or  caused  to  be  moved  or  transported,  on  or  through  the 
streets  or  highways  of  any  city  or  town,  or  city  and  county,  of 
this  state,  the  body  or  remams  of  a  deceased  person,  which 
shall  have  been  dismterred  or  exhumed  without  a  permit,  as 
described  in  section  two  of  this  act,  shall  be  guilty  of  a  misde- 
meanor, and  be  punishable  as  provided  in  section  three  of  this 
act. 
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Seo.  5.  Any  person  who  shall  give  information  to  secure 
the  conviction  of  any  person  or  persons  for  the  violation  of 
the  provisions  of  this  act,  shall  be  entitled  to  receive  the  sum 
of  twenty-five  dollars,  to  be  paid  from  the  fund  collected  from 
fines  imposed  and  accruing  under  this  act. 

Seo.  6.  Nothing  in  this  act  contained  shall  be  taken  to  ap- 
plv  to  the  removal  of  the  remains  of  deceased  persons  from 
one  place  of  interment  to  another  cemetery  or  place  of  inter- 
ment within  the  same  county ;  provided,  that  no  permit  shall 
be  issued  for  the  disinterment  or  removal. of  any  bddy  unless 
such  body  has  been  buried  for  two  years.  [Approved  April  1, 
1878.  In  effect  thirty  days  after  passage.  Stats.  1877-8,  p.  1050.  J 

An  Act  to  promote  emigration  from  the  state  of  Oalifomia, 

Section  1.  It  shall  be  unlawful  for  the  owners,  officers, 
agents,  or  employees  of  any  steamship  company,  sailing  ves- 
sel, or  railroad  company,  or  firm,  or  corporation  that  may  be 
engaged  in  this  state  in  the  transportation  of  passengers  to 
and  from  any  foreign  port,  to  withhold  or  refuse  an^  person 
or  persons  the  right  to  purchase  a  passage  ticket  or  ticKets  to 
any  .foreign  country,  for  the  reason  that  he  or  they  have  not 
presented  a  certificate,  card,  or  other  document  whatsoever, 
showing  that  such  person  has  paid  in  full,  or  in  part,  any  or 
all  dues,  debts  or  demands,  or  otherwise,  or  any  sum  whatso- 
ever, to  any  society,  company,  corporation,  association,  or  in- 
dividual, or  firm  \  and  any  person  or  corporation  who  shall 
violate  the  provisions  of  this  section,  or  in  pursuance  of  any 
agreement,  oral  or  written,  refuse  to  sell  a  passage  ticket  to 
any  person  to  any  foreign  country,  shall  be  guilty  of  a  misde- 
meanor, and,  upon  conviction,  shall  be  punished  by  a  fine  of 
not  less  than  one  hundred  nor  more  than  fivo  hundred  dollars ; 
provided,  that  nothing  in  this  section  shall  be  construed  in  any 
manner  to  apply  to  any  passport  or  other  document  required 
by  law  to  be  presented,  havrnflp  the  signature  or  seal  of  any 
foreign  consul  resident  within  this  state.  [In  effect  March  26, 
1880.    Stats.  1880,  p.  15,  Ban.  Ed.  60.  ] 

An  Act  concerning  the  payment  of  the  expenses  and  costs  of  the 
trial  of  conoids  for  crimes  committed  in  the  state  prison, 
and  to  pay  the  costs  of  the  trial  of  escaped  convicts,  and  to 
pay  for  the  expenses  of  Coroner  inquests  in  said  prison. 

Section  1.  The  costs  and  expenses  of  all  trials  which  have 
heretofore  been  had  in  the  county  in  this  state  where  the  state 
prison  is  situated,  for  any  crime  committed  by  any  convict  in 
the  state  prison,  and  the  costs  of  guarding  and  keeping  such 
convict,  and  the  execution  of  the  sentence  of  said  convict  by 
said  county,  and  the  costs  and  expenses  of  all  trials  heretofore 
Penal  Appendix.— as. 


746  INTOXIOATION— LIQUOBS — SUNDAY.      1880. 

had  for  the  escape  of  any  convict  from  the  state  prison,  and 
tiie  costs  and  expenses  of  all  coroner  inquests  heretofore  had 
of  any  convict  at  the  state  prison  by  the  county  where  said 
prison  has  been  situated,  shall  be  certified  to  by  the  county 
clerk  of  said  county  wherein  said  trials  and  inquests  have  beea 
held  to  the  board  of  state  prison  directors  for  their  approval, 
and  after  such  approval  they  shall-  pay  the  same  out  of  the 
money  appropriated  for  the  support  of  the  state  prison  to  the 
county  treasurer  of  said  county  where  said  trials  have  been 
had;  "provided,  that  this  act  shall  not  apply  to  any  costs  or 
expenses  incurred  since  January  first,  eignteen  hundred  and 
seventy-three." 

Sec.  2.  This  act  shall  only  apply  to  cases  which  have  not 
been  settled  for  bv  the  state,  lln  effect  April  12, 1880.  Stats. 
1880,  p.  43,  Ban.  £d.  204.] 

An  Act  in  relation  to  the  intoxicaiion  of  qfficers. 
Section  1.  Any  officer  of  a  town,  village,  city,  connfy,  or 
state,  who  shall  be  intoxicated  while  in  discharge  of  the  dutieg 
of  his  office,  or  by  reason  of  intoxication  is  disqualified  for  the 
discharge  of,  or  neglects  his  duties,  shall  be  guilty  of  a  mis- 
demeanor, and  on  conviction  of  such  misdemeanor  shall  for- 
feit his  office ;  and  in  such  case  the  vacancy  occasioned  thereby 
shall  be  filled  in  the  same  manner  as  if  such  officer  had  filed 
his  resignation  in  the  proper  office,  and  it  had  ^been  accepted 
by  the  proper  authonty;  provided,  such  acceptance  ^lall. 
have  been  necessary  to  make  the  office  vacant,  [m  effect  April 
15, 1880.    Stats.  18S0,  p.  77,  Ban.  Ed.  265.] 

An  Act  to  prohibit  the  sale  of  intoxicating  liquors  in  the  state 

capitol  building. 
Section  1.  Any  person  or  persons  having  in  charge  or 
control  the  state  capitol  building,  and  allowing  the  same,  or 
any  portion  thereof,  to  be  used  for  the  sale  or  distribution  in 
any  manner,  for  profit,  of  any  malt  or  spirituous  liquors, 
shall  be  guilty  of  a  misdemeanor,  and  shall,  upon  convicti<m, 
be  punished  by  a  fine  of  not  less  than  one  thousand  dollars. 
Lin  effect  April  16, 1830.    Stats.  1880,  p.  80,  Ban.  Ed.  273.] 

An  Act  to  regulate  and  provide  for  a  day  of  resiin  certain  casen. 
Section  1.  It  shall  be  unlawful  for  any  person  engaged  in 
the  business  of  baking  to  engage,  or  permit  others  in  his  em- 
ploy to  engage  in  the  labor  of  baking,  for  the  purpose  of  sale, 
between  the  hours  of  six  o'clock  p.  u.  on  Saturday  and  six 
o'clock  -p.  M.  on  Sunday,  exoept  in  the  setting  of  sponge  pre- 
paratory to  the  night's  work ;  provide,  how&ver,  uiat  resna- 
rants,  hotels,  and  boarding  houses  may  do  such  baking  as  is 
necessary  for  their  own  consumption. 
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Seo.  2.  Any  person  violating  the  proyisionB  of  this  act 
sliAll  be  guilty  of  a  misdemeanor,  and  snail  be  punishable  by 
imprisonment  in  the  county  jail  not  less  than  one  month  nor 
more  than  six  months,  or  by  a  fine  of  not  less  than  twenty- 
five  dollars  nor  more  than  two  hundred  dollars,  or  by  both 
fine  and  imprisonnient  L  ^  effect  April  16, 1880.  Stats.  1880, 
p.  80,  Ban.  m.  811. 1 

An  Act  for  the  protedixyn  of  certain  kinds  offish. 

Section  1.  From  and  after  the  passage  of  this  act,  and 
tmtil  the  first  day  of  July,  a.d.  eighteen  hundred  and  eighty- 
two,  it  shall  be  unlawful  for  an^  person  to  catch  any  catfish  m 
any  of  the  public  waters  of  this  state,  except  by  means  of  a 
hook  and  line. 

Sec.  2.  Any  person  Tiolating  any  of  the  provisions  of  this 
act  shall  be  ^litj  of  a  misdemeanor,  and,  upon  conviction, 
shall  be  punished  as  follows :  For  the  first  onense,  by  a  fine 
of  not  less  than  fifty  dollars,  or  imprisonment  in  the  county 
jail  for  not  less  than  fifty  days,  or  both  such  fine  and  impris- 
onment ;  for  ihe  second,  and  each  subsequent  offense,  by  a 
fine  of  not  less  than  two  hundred  and  fifty  dolliurs,  or  by  im- 
prisonment in  county  jail  for  a  period  of  not  less,  than  two 
hundred  and  fifty  days,  or  both  such  fine  and  imprisonment. 
'  Sec.  3.  Any  person  giving  information  which  leads  to  the 
conviction  of  any  person  or  persons  for  violating  the  provis- 
ions of  this  act  shall,  upon  the  conviction  of  such  person  or 
persons,  be  entitled  to  receive  one-half  of  the  fine  imposed 
upon  such  person  or  persons.  [In  effect  April  16, 1880.  Btats. 
1880,  p.  106,  Ban.  Ed.  345.] 

An  Act  to  provide  for  the  construction,  maintenance  and  regii- 
lation  offtshways  in  streams  naturally  frequented  by  salmon, 
shad  and  other  migratory  fish. 

Section  1.  It  shall  be  the  duty  of  the  state  board  of  fish 
commissioners  to  examine,  from  time  to  time,  all  dams  and 
artificial  obstructions  in  all  rivers  or  streams  in  this  state,  nat- 
nrally  frequented  by  salmon,  shad, -or  other  migratory  fish, 
and  if,  in  their  opinion,  there  is  not  free  ^passa^e  for  fish  over 
or  around  any  dam  or  artificial  obstruction,  to  notify  the  own- 
ers or  occupants  thereof  to  provide  the  same  within  a  specified 
time  with  a  durable  and  emcient  fishway  of  such  form  and 
capacity  and  in  such  location  as  shall  be  determined  by  the 
fish  commissioners,  or  person  authorized  by  them.  If  such 
fishway  is  not  com{>leted  to  the  satisfaction  of  said  commis- 
sioners within  the  time  specified,  the  owners  or  occupants  of 
such  dam  or  artificial  obstruction  shall  be  deemed  guuty  of  a 
misdemeanor,  mid  may  be  prosecuted  by  action  on  complaint 
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before  any  justice's  court  or  justice  of  the  peace  in  the  cofimtj 
where  such  dam  or  artificial  obstruction  is  situated,  and,  on 
conviction,  shall  be  fined  two  hundred  and  fifty  dollars,  and 
the  plaintiff  shall  recover  fall  costs ;  and  one-half  of  such 
fine  shall  be  for  the  benefit  of  and  shall  be  paid  to  the  ^rson 
making  the  complaint,  and  the  other  half  shall  be  paid  into 
the  state  treasury  for  the  benefit  of  the  fund  for  "  preserva- 
tion and  restoration  of  fish,"  and  may  be  expended  by  the 
state  board  of  fish  commissioners,  in  their  discretion,  for  tiie 
construction  and  maintenance- of  fishways. 
Sec.  2.    It  shall  be  incumbent  upon  the  owners  or  ooca- 

Eants  of  all  dams  or  artificial  obstructions,  where  the  state 
oardof  fish  commissioners  require  such  fishwavs  to  be  pro- 
vided, to  keep  the  same  in  repair,  and  open,  and  tree  from  ob- 
structions to  the  passage  of  nsh  at  all  times ;  and  an^  owners 
or  occupants  of  any  such  dam  or  artificial  obstruction  who 
neglects  or  refnses  to  keep  sach  fishway  in  repair,  and  open, 
and  free  from  obstruction  to  the  passage  of  fish,  shall  be  guiliv 
of  a  misdemeanor,  and  subject  to  the  same  fine^  and  which 
shall  be  recovered  in  the  same  manner,  and  applied  to  the 
same  purposes,  as  provided  in  section  one  of  this  act. 

Sec.  3.  Any  person  who  shall  willfully  or  knowingly  de- 
stroy, injure  or  obstruct  any  such  fishway,  or  any  person  who 
shall  at  any  time  take  or  catch  any  salmon,  shad,  or  other  mi- 
gratory fish  or  trout,  except  by  hook  and  line,  within  three 
hundred  feet  of  any  fishway  required  by  the  state  board  of 
fish  commissioners  to  be  provided  and  kept  open,  or  shall  take 
or  catch  any  such  fish  in  any  manner,  within  fifty  feet  of  such 
fishway,  shall  be  guilty  of  a  misdemeanor,  and  subject  to  the 
same  fine,  and  which  shall  be  recovered  in  the  same  manner 
and  applied  to  the  same  purposes  as  provided  in  section  one  of 
this  act.  [In  effect  April  16, 1830.  Stats.  1880,  p.  121,  Baa. 
£d.  387.1 

An  Act  relating  to  fshing  in  the  waters  of  this  state. 

Section  1.  All  aliens  incapable  of  becoming  electors  of 
this  state  are  hereby  prohibited  from  fishing,  or  taking  any 
fish,  lobster,  shrimps,  or  shellfish  of  any  kind,  for  the  purpose 
of  selling,  or  giving  to  another  person  to  sell.  Every  vioubtion  of 
the  provisions  of  this  act  shall  be  a  misdemeanor,  punishable 
upon  conviction  by  a  fine  of  not  less  than  twenty-five  dollars, 
or  by  imprisonment  in  the  counhr  jail  for  a  period  of  not  less 
than  thirty  days.  [In  effect  April  23 ,  1880.  Stats.  1880,  p.  123, 
Ban.  Ed.  388.] 


BALE  OF  POISONS.     1880.  749 

An  Act  to  reffuUUe  the  sale  of  certain  poisonous  siibstances, 

lApproved  April  16, 1880.] 

Section  1.  Ifc  shall  be  unlawful  for  anyperson  to  retail  any 
of  the  substances  poisonous,  and  by  reason  thereof  daugerons 
to  human  life,  wiuiout  distinctly  laoeling  the  bottle,  box,  Tes- 
sel,  or  iJackage,  aod  the  wrapper  or  cover  thereof  in  which 
such  substance  is  contained,  with  the  common  or  usual  name 
thereof,  together  with  the  word  *<  poison,"  and  the  name  and 
place  of  business  of  the  seller.  Kor  shall  it  be  lawful  for  any 
person  to  retail  any  of  the  substances  enumerated  in  either  of 
said  schedules  to  any  person,  unless,  on  due  inquiry,  it  is 
found  that  the  person  receiving  the  same  is  aware  of  its  poi- 
sonous charactier,  and  that  it  is  to  be  used  for  a  legitimate 
purpose. 

Sec.  2.  It  shall  be  unlawful  for  any  person  to  retail  any  of 
the  substances  enumerated  herein,  unless,  before  deliyering 
the  same,  such  person  shall  make,  or  cause  to  be  made,  in  a 
book  kept  for  that  purpose  only,  an  entry  stating  the  date  of 
the  sale,  the  name  and  address  of  the  purchaser,  the  name  and 
quantity  of  the  substance  sold,  the  purpose  for  which  it  is 
stated  by  the  purchaser  to  be  required,  and  the  name  of  the 
dispenser.  The  book  required  by  this  Act  shall  be  always 
open  to  inspection  by  the  proper  authorities.  It  shall  also  be 
the  duty  or  the  person  dispensing  any  of  the  substances  enu- 
merated in  either  of  said  schedules  to  ascertain,  by  due  in- 
quiry, whether  the  namo  and  address  given  by  the  person  re- 
ceiving the  same  are  his  true  name  and  address,  and  for  that 
purpose  may  require  such  person  to  be  identified. 

Sec.  3.  Any  pereon  who  shall  dispense  any  of  the  substances 
enumerated  in  either  of  said  schedules  without  complying 
with  the  regulations  herein  prescribed,  shall,  for  every  such 
offense,  be  deemed  guilty  of  a  misdemeanor,  and,  upon  convic- 
tion thereof,  shall  be  punished  by  a  fine  not  exceeding  five 
hundred  dollars,  or  by  imprisonment  in  the  county  jail  not 
exceeding  six  months,  or  by  both  such  ^e  and  imprisonment ; 
provided,  that  nothing  in  this  Act  shall  be  so  construed  as  to 
apply  to  the  prescriptions  of  any  physician  authorized  to  prac- 
tice medicine  under  the  laws  of  this  State. 

Sec.  4.  This  Act  shall  take  effect  and  be  in  force  from  and 
after  June  first,  eighteen  hundred  and  eighty. 

SCHEDUIiE  "A." 

Arsenic,  corrosive  sublimate,  hydrocynio  add,  cyanite  of 
potassium,  strychnia,  essential  oil  of  bitter  almonds,  opium, 
aconite,  bellaaonna,  conium,  nux  vomica,  henbane,  tansy, 
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sayin,  ergot,  cotton  root,  digitalis,  chloroform,  chloral  hjdrste, 
atid  all  preparations,  compounds,  salts,  extracts,  or  tinctores 
of  such  substances,  except  preparations  of  opium  contaming 
less  than  two  grains  to  the  nuia  ounce. 

SCHEDULE  *'B.'* 

White  precipitate,  red  precipitate,  red  and  green  iodides  of 
mercury,  colcnicum,  canthariaes,  oxalic  acid,  croto^  oil,  sul- 
phate of  zinc,  sugar  of  lead,  carbolic  acid,  sulphnric  acid, 
muriatic  acid,  nitric  acid,  phosphorus,  and  all  preparations, 
compounds,  salts,  extracts,  or  tmctnres  of  such  substuices. 
[Approved  April  16, 1880.    Stats.  1880,  p.  102,  Ban.  £d.  341.] 


An  j£t  to  prohibit  (he  isimance  of  licenses  to  aliens  not  eligibls 
to  become  electors  of  the  State  of  Cdlifomia, 

[Approved  April  12, 1880.] 

Section  1.  No  license  to  transact  any  business  or  occnpa- 
tion  shall  be  granted  or  issued  by  the  State,  or  any  comity,  or 
city,  or  city  and  county,  or  town,  or  any  municipal  corpora- 
tion, to  any  alien  not  eligible  to  become  an  elector  of  this 
State. 

Sec.  2.  A  violation  of  the  provisions  of  section  one  of  this 
Act  shall  be  deemed  a  misdemeanor,  and  be  punished  accord- 
ingly.   [Stats  1880,  p.  39, Ban.  Ed.  141.] 


THE  PEOPLE  V.  QUONG  ON  LONG. 

Sepulveda  J.: 

#  #  4fF  ^  It  results  that  the  Act  in  question,  intended  as 
a  prohibition  directed  against  the  Chinese,  must  fall  to  the 
ground,  and  be  considered  void,  because  it  violates  the  treaty 
of  the  Tiation  and  the  Constitution  of  the  United  States,  the 
supreme  law  of  the  land.  *  'This  Constitution,  and  the  laws  of 
the  United  States  which  shall  be  made  in  pursuance  thereof, 
and  all  treaties  made,  or  which  shall  be  made,  under  the  au- 
thority of  the  United  States,  shall  be  the  supreme  law  of  the 
land;  and  the  judges  in  every  State  shall  be  bound  thereby, 
anything  in  the  Constitution  or  laws  of  any  State  to  the  con- 
trary notwithstanding."  [Art.  TI.  Sec.  9,  Constitution  of  the 
United  States.] 

The  defendant  must  pay  a  license,  as  prescribed  by  section 
3381  of  the  Political  Code ;  and  he  cannot  shield  himself  with 
the  Act  of  the  State  Legislature  for  the  reasons  above  set  forth* 
[6Pac.  C.  L.  J.,  p.  118.] 
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An  Act  to  define,  regulate  and  govern  the  state  prisons  of  , 

California. 

Section  1.  The  prison  heretofore  known  as  the  "branch 
{state  prison  "  shall  be  known  hereafter  and  designated  as  the 
**  state  prison  at  Folsom,'*  and  all  its  finances  and  o^er  ac- 
counts shall  be  kept  separate  from  those  of  the  state  prison  at 
San  Qnentin,  and  it  shall  have  an  official  staff  conformable  to 
the  laws  of  the  state  in  relation  to  state  prisons ;  and  it  shall 
be  lawful  for  courts  to  sentence  convicts  to  Ute  state  prison  at 
San  Quentin,  or  to  the  state  prison  at  Folsom,  in  their  discre- 
tion, and  the  board  of  directors  shall  have  power  to  transfer 
prisoners  from  either  prison  to  the  other  one,  when,  in  their 
|udgment,  such  transfer  is  for  the  best  interests  of  the  state. 

Sec.  2.  For  the  government  and  management  of  the  Cali- 
fornia state  prisons  there  shall  be  appointed  by  tiie  governor, 
by  and  with  the  advice  and  consent  of  Ihe  senate,  on  or  before 
the  second  Monday  in  January  a.d.  eighteen  hundred  and 
eighty,  five  directors,  who  shall  hold  their  office  for  the  term  of 
ten  years  from  and  after  said  second  Monday  in  January,  a.d. 
eighteen  hundred  and  eighty,  and  until  their  successors  are 
appointed  and  qualified ;  provided,  that  said  directors  so  ap- 
pomted  shall,  at  their  first  meeting  after  the  passage  of  this 
act,  so  classify  themselves  by  lot,  that  one  of  them  shall  go  out 
of  office  in  two  years,  one  of  them  in  four  years,  one  of  them 
in  six  years,  one  of  them  in  eight  years,  and  one  of  them  in 
tea  years  after  said  second  Monday  in  January,  a.d.  eighteen 
hundred  and  eighty ;  and  an  entry  of  such  classification  shall 
be  made  in  the  minutes  of  said  directors,  signed  by  them,  and 
a  duplicate  thereof  shall  be  filed  in  the  office  of  the  secretary 
of  *stia.te.  And  on  or  before  the  second  Monday  in  January, 
A.D.  eighteen  and  eighty-two,  and  at  the  same  time  biennially 
thereafter,  the  governor  shall  appoint,  by  and  with  the  advice 
and  consent  of  the  senate,  one  director,  whose  term  of  office 
shall  be  for  a  period  of  ten  years,  commencing  with  said  sec- 
ond Monday  m  January.  And  each  director  shall  subscribe 
an  oath  of  office,  which  shall  be  indorsed  on  his  commission. 

Sec.  3.  At  the  first  meeting  of  the  directors  after  the  pas- 
sage of  this  act,  and  at  their  meeting  in  January,  biennially 
thereafter,  they  shall  elect  one  of  their  number  president  of 
tho  board. 

Seo.  4.  A  majority  of  the  board  shall  constitute  a  quorum 
for  the  transaction  of  business,  but  no  order  of  the  board 
shall  be  valid  unless  it  is  entered  on  the  journal,  and  is  con- 
curred in  by  three  members. 

^Sec.  5.    It  shall  be  the  duty  of  the  directors : 

'First— To  determine  the  necessary  officers  of  the  prisons, 
other  than  those  of  wardens  and  clerks,  specifying  their  duties 
severally,  and  fixing  their  salaries ;  to  prescribe  rules  and  rog- 
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nlationB  for  the  goremment  of  the  prisons,  and  to  reyise  and 
change  the  same  from  time  to  time  as  circnmstances  may  re- 
qnire ;  provided,  the  warden  may  make  such  temporary  rales 
and  orders  as  he  may  deem  proper,  to  be  in  force  until  the 
next  meeting  of  the  ooard.  At  least  three  of  said  directon 
shall  visit  the  prison  in  company  on  the  first  Tuesday  in  eaeli 
month,  or  as  soon  thereafter  as  may  be  practicable,  and  ex- 
amine aJl  the  different  departments,  and  audit  all  claims 
against  &e  prisons.  The  directors  shall  cause  an  inspection  of 
the  prisons  to  be  made  by  one  of  their  number  at  least  onoe  in 
each  month. 

Second — ^The  directors  shall  meet  at  the  state  prisons  within 
the  first  ten  days  in  January,  Ai)ril,  July,  and  October  of  each 
year,  and,  in  addition  to  the  duties  above  described,  they  shall 
examine  the  books  and  accounts  of  the  wardens  and  clerks. 

Third— To  enter  on  their  joamal  the  result  of  all  examina- 
tions, and  of  all  other  official  acts,  which  shall  be  signed  \jj 
the  members  present. 

Fourth — On  or  before  the  first  day  of  November,  A-d. 
eighteen  hundred  and  eighty,  and  annually  thereafter,  to  re- 
port to  the  governor  the  condition  of  the  prisons,  tc^etber 
with  a  detailed  statement  of  their  receipts  and  expenditures, 
and  such  suggestions  as  their  interests  may  require. 

8eo.  6.  The  board  of  directors  shall  have  power  to  estab- 
lish an  office  in  San  Francisco,  and  employ  a  secretary. 

Sec.  7.  The  directors  shall  appoint  a  warden  for  each 
prison,  who  shall  take  and  subscribe  an  oath  or  affirmatioo 
faithfully  to  discharge  the  duties  of  bis  office,  and  enter  into 
a  bond  to  the  state  of  California  in  the  sum  of  twenty-five 
thousand  dollars,  with  two  or  more  sureties,  to  be  approred 
by  the  directors  and  the  attorney-general  of  the  state,  condi- 
tioned fbr  the  faithful  performance  of  the  duties  which  may 
devolve  upon  him  as  sucn  officer,  and  he  shall  hold  his  office 
for  four  years. 

8ec.  8.  The  wardens  shall  reside  at  the  state  prisons  to 
which  they  are  respectively  assigned,  in  houses  provided  and 
furnished  at  the  expense  of  the  state;  and  it  shall  be  their 
duty: 

First — ^To  fill  all  subordinate  positions  that  may  be  created 
by  order  of  the  board  of  directors,  by  appointment  of  suita- 
ble persons  thereto. 

Second— To  supervise  the  government,  discipline,  and  po- 
lice of  the  prison. 

Third — ^To  give  all  needful  directions  to  the  inferior  offi- 
cers, and  secure  from  each  a  faithful  discharge  of  tiieir  sev- 
eral duties. 

Fourth— To  make  frequent  examinations  into  the  state  of 
the  prisons,  the  health,  condition,  and  safety  of  the  convicts. 
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Fifth— To  report  as  often  as  they  may  be  re<imred  to  the 
directors,  the  namber  of  guards  employed,  their  names  and 
duties,  and  such  other  matters  as  mav  be  required. 

Sixth — To  have  general  charge  of  all  departments  of  the 
prisons,  and  of  the  officers. 

Seventh — To  bring  any  and  all  snits  at  law  or  in  equity  aris- 
ing in  his  department  that  may  be  necessary  to  protect  the 
rights  of  the  state  in  mattero  connected  with  the  prisons  and 
their  management,  in  the  name  of  the  board  of  state  prison 
directors,  and  to  prosecute  the  same  with  the  consent  of  the 
board  of  directors. 

Sec.  9.  The  board  of  directors  shall  appoint  a  clerk  for 
each  prison,  who  shall  take  an  oath  of  office,  and  enter  into  a 
bond  to  the  state,  with  sureties  satisfactory  to  the  board,  in 
the  sum  of  fiye  thousand  dollars,  that' they  will  faithfully  dis- 
charge the  duties  which  devolve  upon  them.  The  clerks  shall 
hold  their  office  for  the  period  of  four  years,  unless  sooner 
removed  by  the  board  for  misconduct,  incompetency,  or  neg- 
lect of  duty. 

Sec.  10.  The  clerks  shall  keep  the  accounts  of  the  prisons 
to  which  they  are  severally  appointed  in  such  manner  as  to 
exhibit  clearly  all  its  financial  transactions.  A  register  of  con- 
victs shall  be  kept,  in  which  shall  be  entered  the  name  of 
each  convict,  the  crime  of  which  he  is  convicted,  the  period  of 
his  sentence,  from  what  county,  by  what  court  sentenced,  his 
nativity,  to  what  degree  educated,  at  what  institution,  and 
under  what  system ;  an  accurate  description  of  his  person, 
and  whether  be  has  been  previously  confined  in  a  state  prison 
in  this  or  any  other  state,  and  if  so,  when  and  how  he  was 
discharged.    The  clerks  shall  also  act  as  secretaries  of  the  ^ 

board  while  in  session  at  ^e  prisons.  .iwV! 

Seo.  11.    The  board  of  directors  are  hereby  authorized  and    /  ^0^ 
required  to  contract  for  provisions,  clottiing,  medicines,  for-  / 

age,  fuel,  and  all  other  supplies  needed  for  the  support  of  the  ^ 

prisons  for  any  period  of  time  not  exceeding  one  year,  and 
such  contracts  shall  be  limited  to  bona  fide  dealers  in  the  sev- 
eral classes  of  articles  contracted  for ;  puch  contracts  shall  be 
given  to  the  lowest  bidder,  at  a  public  letting  thereof,  if  the 
price  bid  is  a  fair  and  reasonable  one,  and  not  greater  than  the 
usual  market  value  and  prices.  Each  bid  shall  be  accompa- 
nied by  such  security  as  the  board  may  require,  conditioned 
upon  the  bidder  entering  into  a  contract  upon  the  terms  of  his 
bid,  on  notice  of  the  acceptance  thereof,  and  furnishing  a 
penal  bond,  with  good  and  sufficient  sureties,  in  such  sum  as 
the  board  may  direct,  and  to  their  satisfaction,  that  he  will 
faithfully  perform  his  contract.  Notice  of  the  time,  place, 
and  condiuons  of  the  letting  of  each  contract  shall  be  given 
for  at  least  two  consecutive  weeks  in  two  daily  newspapers 
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printed  and  published  in  the  city  of  San  Frandsoo,  and  in  one 
newspaper  printed  and  published  in  the  city  of  Sacramento, 
and  in  one  newspaper  printed  and  published  in  the  conntr 
wherd  the  prison  is  situated.  If  all  the  bids  made  at  such 
letting  are  deemed  unreasonably  high,  the  board  may,  in  their 
discretion,  decline  to  contract,  and  may  again  advertise  for 
proposals,  and  may  so  continue  to  renew  the  advertisement 
until  satisfactory  contracts  are  made,  and  in  the  meantime 
the  board  may  contract  with  any  one  whose  offer  is  regarded 
just  and  equitable;  but  no  contract  thus  made  shall  run  more 
than  sixty  da^s,  nor  in  any  case  extend  beyond  the  public 
letting.  No  bid  shall  be  accepted ,  nor  a  contract  entered .  into 
in  pursuance  thereof,  when  such  bid  is  higher  than  any  other 
bid  at  the  same  letting  for  the  sa^ie  class  or  schedule  of  arti- 
cles, and  when  a  contract  can  bd  had  at  such  lower  bid.  When 
two  or-  more  bids  for  the  same  article  or  articles  are  equal  in 
amount,  the  board  may  select  the  one  which,  all  things  con- 
sidered, may  by  Ihem  hd  thought  best  for  the  interests  of  the 
state;  or  they  may  divide  the  contract  between  the  bidders,  as 
in  their  judgment  may  seem  proper  and  right.  [In  effect 
March  14,1881.] 

Sec.  12.  The  board  of  directors  shall  ha^  power,  in  their 
discretion,  to  purchose  any  clay  lands  suitable  for  brick-mak- 
ing that  may  he  contiguous  to  the  San  Quentin  prison  grounds, 
not  to  exceed  in  value  the  sum  of  fifteen  thousand  dollars. 

Sec.  13.  No  person  shall  be  appointed  to  any  office,  or  be 
employed  in  the  prisons  on  behauof  the  state,  who  is  a  con- 
tractor, or  the  agent  or  employee  of  a  contractor,  or  who  is 
interested  directly  or  indirectly  in  any  business  carried  on 
therein;  and  no  male  person  who  is  not  a  Qualified  elector  of 
the  state  of  California  shall  be  appointed  by  the  wardens  to 
any  office  in  or  about  the  prisons,  nor  shall  any  one  be.  em- 
ployed or  appointed  hy  virtue  of  this  act  who  is  in  the  habit 
of  mtemperate  use  of  intoxicating  liquors.  A  single  act  of 
intoxication  shall  justify  discharge  or  removaL 

Sec.  14.  The  governor  shall  have  the  power  to  remove 
either  of  the  directors  for  misconduct,  incompetency,  or  neg- 
lect of  duty,  upon  proper  notice  to  him  or  them,  accompanied 
by  copies  of  written  charges,  he  or  they  having  an  opportunity 
to  be  heard  thereon. 

Sec.  15.  If  the  office  of  director  shall  become  vacant  by 
death,  resignation,  removal  by  the  governor,  or  any  other 
cause,  the  vacancy  shall  be  filled  for  the  unexpired  term  by 
the  governor,  by  and  with  the  advice  and  consent  of  the  senate. 

Sec.  16.  The  wardens  and  clerks  may  be  removed  by  the 
board  of  directors  at  any  time  for  misconduct,  incompetency, 
or  neglect  of  duty;  and  all  other  officers  and  employees  may 
be  removed  at  any  time  at  the  pleasure  of  the  waraen. 
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Beo.  17.  The  directors  ehall  receiyeno  compensation,  other 
than  ten  cents  per  mile  for  traveling  expenses,  and  one  hun- 
dred dollars  (llOO)  per  month  for  other  expenses  incurred 
while  engaged  in  the  performance  of  official  duties.  The 
warden  shall  receive  a  salary  not  less  than  two  thousand  and 
four  hundred  dollars  ($2400) ,  and  not  to  exceed  three  thousand 
dollars  ($3000)  per  annum,  in  the  discretion  of  the  directors. 
The  clerks  shtUl  receive  one  thousand  and  five  hundred  dollars 
($1500)  per  annum ;  and  all  other  officers  and  employees  shall 
receive  sach  compensation  as  the  board  of  directors  shall  deem 
just  and  equitable  in  each  case.    [In  effect  March  14, 1881.  ] 

Sec.  18.  All  moneys  received  or  collected  by  the  wardens, 
by  virtue  of  this  act,  shall  be  paid  by  them  into  the  state 
treasury,  to  the  credit  of  a  fund  to  be  known  as  the  state 
prison  fund,  at  least  as  often  as  once  per  month,  excepting  so 
much  thereof  as  may  be  necessary  to  pay  the  current  expenses. 
The  wardens  shall  require  vouchers  for  all  moneys  by  them 
expended,  and  safely  keep  the  same  on  file  in  their  respective 
offices  at  the  prisons,  for  all  sums  of  money  required  to  be 
paid  other  than  for  the  uses  above  named,  as  well  as  for  said 
uses.  When  there  is  not  sufficient  money  in  the  hands  of  the 
wardens,  drafts  shall  be  drawn  on  the  controller  of  state, 
signed  by  at  least  three  of  the  state  prison  directors,  and 
comitersigned  by  the  wardens,  and  the  controller  of  state 
shall  draw  his  warrant  on  the  state  treasurer,  who  shall  pay 
the  same  out  of  any  moneys  belonging  to  the  state  prison 
fund,  or  appropriated  for  the  use  or  support  of  the  state 
prisons.    [In  enect  March  14,  1883.] 

Sec.  19.  All  revenues  of  the  prisons,  unless  herein  other- 
wise provided,  shall  be  paid  to  the  wardens,  who  alooe  are  au- 
thorized to  receipt  for  the  same  and  discharge  from  liability. 
When  any  sum  of  money  is  paid  to  the  wardens,  they  shall 
cause  the  same  to  be  properly  entered  on  the  books  by  the  clerks. 

Sec.  20.  Onpa^mentof  any  moneys  into  the  state  treasury, 
as  provided  in  this  act,  the  wardens  and  state  treasurer  shiul 
report  to  the  controller  of  state  the  amount  so  paid,  and  the 
state  treasurer  shall  give  the  wardens  a  receipt  therefor,  which 
receipt  shall  be  filed  with  the  controller.  The  wardens  shall 
report  to  the  controller  of  state  the  amount  of  money  paid 
into  the  said  treasury-by  them  during  each  month ;  and  shall 
also  report  to  said  controller  of  state  the  amounts  received 
and  disbursed  by  them  every  three  months,  and  during  the 
period  for  which  such  report  shall  be  made,  which  quarterly 
report  shall  be  signed  by  the  warden  and  at  least  three  of  the 
directors.    [In  effect  March  14, 1881.1 

Seo.  21.  All  convicts  not  employed  on  contracts  may  be 
employed  by  authority  of  the  board  of  directors,  undercharge 
of  the  wardens  and  such  skilled  foremen  as  he  may  deem  nee- 
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essary  in  the  performance  of  work  for  the  state,  or  in  the 
manufacture  of  any  article  or  articles  which,  Id  the  opinion  of 
the  board,  may  inure  to  the  best  interests  of  the  state ;  and 
the  board  of  directors  are  hereby  authorized  to  purchase,  from 
time  to  time,  such  tools,  machinery,  and  materials,  and  to 
direct  the  employment  of  such  skilled  foremen  as  may  be  nec- 
cessary  to  carry  out  the  provisions  of  this  section,  and  to  dis- 
pose of  tbe  articles  manufactured  and  not  needed  by  the  state, 
for  cash,  at  public  auction  or  otherwise.  If  by  auction,  after 
haying  first  given  notice  of  sach  sale  by  advertising  the  time 
and  place  thereof,  together  with  a  list  of  the  articles  to  be 
sold,  in  ten  consecutive  issues  of  two  or  more  dailynewspapers 
of  general  circulation  published  in  the  city  and'  connty  of  San 
Francisco.  The  money  received  from  the  sale  of  all  articles 
so  sold  shall  be  paid  into  the  state  treasury,  by  the  warden  of 
the  prison,  to  the  credit  of  the  fund  of  said  prison. 

Bec.  22.  In  the  treatment  of  the  prisoners  the  following 
general  rules  shall  be  observed:  Eacn  convict  shall  be  pro- 
vided with  a  bed  of  straw,  or  other  suitable  material,  and  suf- 
ficient covering  of  blankets,  and  shall  be  supplied  with  gar- 
ments of  coarse,  substantial  material,  of  distmctive  mannfao- 
tuie,  and  with  sufficient  plain  and  wholesome  food,  of  sach 
variety  as  may  be  most  conducive  to  good  health. 

Second^No  punishment  shall  be  inflicted,  except  by  the 
order  and  under  the  direction  of  the  wardens. 

Third — The  warden  shall  keep  a  c6rrect  account  of  aQ 
mondy  and  valuables  upon  the  prisoner  when  delivered  at  the 
prison,  and  shall  pay  tne  amount,  or  the  proceeds  thereof,  or 
return  tiie  same  to  the  convict  when  discharged,  or  to  his  legal 
representatives  in  case  of  his  death ;  and  in  case  of  the  death 
or  such  convict  without  being  released,  if  no  legal  representa- 
tive shall  demand  such  property  within  five  years,  the  same 
shall  be  paid  into  the  state  prison  fund. 

Fourihr—ThB  rules  and  regulations  prescribing  the  duties 
and  obligations  of  the  prisoners  shall  be  printed  and  hung  up 
in  each  cell  and  shop. 

Fifth^BBJCh  convict,  when  he  leaves  the  prison,  shall  be 
supplied  with  the  money  taken  from  hirn  when  he  entered, 
and  which  he  has  not  disposed  of,  together  with  any  sum 
which  may  have  been  earned  by  him  for  his  own  account,  al- 
lowed to  him  by  the  state  for  good  conduct  or  diligent  labor, 
or  may  have  been  presented  to  him  from  any  source ;  and  in 
case  tne  prisoner  has  not  funds  sufficient  for  present  purposes, 
he  shall  be  furnished  with  five  dollars  in  money,  a  suit  of 
clothes  costing  not  more  than  ten  dollars,  and  a  half-fare 
ticket  to  the  place  where  sentenced,  if  the  prisoner  desires  to 
return  there,  or  to  any  other  place  of  the  same  cost;  and  he 
shall  be  entitled,  if  he  so  elect,  to  immunity  from  having  his 
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Iiair  cat,  or  from  being  shaved,  for  three  calendar  months  im- 
medlatelj  prior  to  his  discharge.  It  shall  not  be  lawful  for 
the  officers  of  the  prison  to  famish,  or  permit  to  be  famished, 
to  any  one,  for  publication,  the  name  of  any  prisoner  about  to 
be  discharged.  When  the  warden,  and  such  other  officers  as 
may  be  designated  by  the  directors  to  act  with  him  in  such 
cases,  shall  be  of  oi)inioa  that  any  convict  is  insane,  they  shall 
make  proper  examination,  and  if  they  remain  of  the  opinion 
that  such  person  is  insane,  the  warden  shall  certify  the  fact  to 
the  superintendent  of  one  of  the  state  asylums  for  the  insane, 
and  shall  forthwith  send  such  convict  to  said  asylum  for  care 
and  treatment.  It  shall  be  the  duty  of  the  warden,  also,  to 
send  to  the  directors  a  copy  of  such  certificate,  and  thereafter 
a  statement  as  to  his  subsequent  acts  regardmg  the  said  insane 
convict.  And  it  shall  be  the  daty  of  the  sux)erintendent  of 
the  insane  asylum  to  receive  such  insane  convict  and  keep  him 
until  cured.  It  shall  be  his  duty,  upon  the  receipt  of  such 
insane  convict,  to  notify  the  directors  of  the  fact,  giving  name, 
date,  and  where  from,  and  from  whose  hands  received.  When, 
in  the  o|nnion  of  the  superintendent,  such  insane  convict  is 
ctired  of  insanity,  it  shall  be  his  duty  to  immediately  notify 
the  directors  thereof ;  and  it  shall  be  his  duty,  also,  to  notify 
tho  warden  of  the  prison  from  whence  he  was  received,  who 
shall  immediately  send  for,  take,  and  receive  the  said  convict 
back  into  the  prison,  the  time  passed  at  the  asylum  counting  as 
a  part  of  such  convict's  sentence.  Before  discharging  any 
convict  who  may  be  insane  at  the  time  of  the  expiration  of  his 
sentence,  the  warden  shall  first  give  notice,  in  writing,  to  a 
judge  of  the  superior  court  of  the  county  in  which  the  state 
prison  may  be  located,  over  which  he  has  control,  of  the  fact 
of  such  insanity ;  whereupon  said  Court  shall  forthwith  make 
tax  order,  and  deliver  the  same  to  the  sheriff  of  said  county, 
commanding  him  to  remove  such  insane  convict  and  take  him 
before  said  court.  Upon  the  receipt  of  such  order,  it  i^all  be 
the  duty  of  said  sheriff  to  whom  it  Is  directed  to  execute  and 
return  the  same  forthwith  to  the  court  by  whom  it  was  issued, 
and  thereupon  the  said  court  shall  cause  proper  examination  to 
be  made  by  medical  experts,  and  if  it  snalt  satisfactorily  ap- 
pear that  such  convict  is  insane,  said  court  shall  order  him  to 
DO  confined  in  one  of  the  insane  asylums.  The  sheriff  sh  dl 
receive  the  same  compensation  as  for  transferring  a  prisoner 
to  the  state  prison,  and  to  be  paid  in  the  same  manner.  If 
any  judge,  after  having  been  so  notified  by  the  warden,  shall 
neglect  to  cause  such  order  to  be  made  as  herein  provided,  or 
any  such  sheriff  shall  neglect  to  remove  such  insane  convict, 
as  required  by  the  provisions  of  this  section,  it  shall  be  the 
duty  of  the  warden  to  cause  such  insane  convict  to  bo  removed 
before  a  superior  court  of  a  county  in  wliich  the  state  prison 
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is  located,  in  charge  of  an  officer  of  the  i>iiBon,  or  oiber  suita- 
ble person,  for  the  purpose  of  examination ;  and  the  coat  of 
such  removal  shall  be  paid  out  of  the  state  treasury,  in  the 
same  manner  as  when  removed  by  the  sheriff  as  herein  proyided. 

Sec.  23.    The  board  of  state  prison  directors  of  this  state 
shall  require  of  every  able-bodied  convict  confined  in  a  state 
prison  as  many  hours  of  faithful  labor,  ia  each  and  every  day 
during  his  term  of  imprisonment,  as  shall  be  prescribed  by 
tiie  rules  and  regulations  of  the  prison ;  and  every  convict 
faithfully  peribrming  such  labor,  and  being  in  all  respects 
obedient  to  the  rules  and  regulations  of  the  prison,  or  if  nna- 
ble  to  work,  yet  faithful  and  obedient,  shall  oe  allowed  from 
his  term,  instead  and  in  lieu  of  the  credits  heretofore  allowed 
by  law,  a  deduction  of  two  months  in  each  of  the  first  two 
years,  four  mouths  in  each  of  the  next  two  years,  and  five 
months  in  each  of  the  remaining  years  of  said  term ;  provided^ 
that  any  such  convict  who  shall  commit  an  assault  upon  his 
keeper,  or  any  foreman,  officer,  or  convict,  or  otherwise  en- 
danger life,  or  by  any  flagrant  disregard  of  the  rules  of  the 
prison,  or  any  misdemeanor  whatever,  shall  forfeit  all  dedno- 
tions  of  time  earned  by  him  for  good  conduct  before  fhe  com- 
mission of  such  offense ;  such  forfeiture,  however,  shall  onlv 
be  made  by  the  board  of  directors,  after  due  proof  of  the  of- 
fense, and  notice  to  the  offender ;  nor  shall  such  forfeiture  be 
imposed  when  a  party  has  violated  any  rule  or  rules  without 
violence  or  evil  intent,  of  which  the  directors  shall  be  the  sole 
judges.    The  name  of  no  convict  who  attempts  to  escape,  after 
the  passage  of  this  act,  shall  be  sent  by  the  state  prison  offidab 
to  the  governor  for  the  credits  herein  provided. 

Sec.  23.  All  criminals  sentenced  to  the  state  prisons  by  the 
authority  of  the  United  States  shall  be  received  and  kept  ac- 
cording to  the  sentence  of  the  court  by  which  they  were  tried, 
and  the  prisoners  so  confined  shall  be  subject,  in  all  respects, 
to  the  same  discipline  and  treatment  as  though  committed 
under  the  laws  of  this  state.  The  wardens  are  hereby  author- 
ized to  charge  and  receive  from  the  tJnited  States,  for  the  use 
of  the  state,  an  amount  sufficient  for  the  support  of  each  pris- 
oner, the  cost  of  all  clothing  that  may  be  furnished,  and  one 
dollar  per  month  for  the  use  of  the  prisoner.  No  other  or 
further  charge  shall  be  made  by  any  officer  for  or  On  account 
of  such  prisoners;  - 

Sec.  25.  After  the  first  day  of  January,  eighteen  hundred 
and  ^eighty-two,  the  labor  of  convicts  shall  not  be  let  out  by 
contract  to  any  person,  copartnership,  company,  or  corpora- 
tion by  the  state  board  of  prison  directors,  nor  shall  they  let 
out  any  such  labor  prior  to  January  first,  eighteen  hundred 
and  eighty-two,  by  contract  extending  beyond  such  date ;  pro- 
vided, that  after  tne  passage  of  this  act,  no  skilled  convict  labor 
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shall  be  let  or  eontracted  out  at  a  price  less  than  one  dollar  per 
day  for  each  convict ;  provided  further,  that  this  section  shall 
not  apply  to  oontraote  heretofore  entered  into. 

Sec.  26.  The  board  of  directors  shall  have  pow^r  to  con- 
tract for  the  supply  of  gas  and  water  for  said  prisons,  upon 
each  terms  as  said  board  shall  deem  to  be  for  the  best  interest 
of  the  state,  or  to  manufacture  gas  or  furnish  water  them- 
selves, at  their  option. 

Sec.  27.  No  officer  or  employee  shall  receive,  directly  or 
indirectly,  any  compensation  for  his  services  other  than  that 
prescribed  by  l^e  directors ;  nor  shall  he  receive  any  compen- 
sation whatever,  directly  or  indirectly,  for  anv  act  or  service 
which  he  may  do  or  perform  for  or  on  behalf  of  any  contractor, 
or  agent,  or  employee  of  a  contrdrCtor.  For  any  violation  of 
the  provisions  of  this  section,  the  officer,  agent,  or  employee 
of  the  state  shall  be  discharged  from  his  office  or  service ;  and 
every  contractor,  or  employee,  or  agent  of  a  contractor  en- 
gaged therein,  shall  be  expelled  from  the  prison  grounds,  and 
not  again  permitted  within  the  same  as  a  contractor,  agent,  or 
employee. 

Sec.  28.  No  officer  or  employee  of  the  state,  or  contractor 
or  employee  of  a  contractor,  shall,  without  permission  of  the 
board  of  directors,  make  any  gift  or  present  to  a  convict,  or 
receive  any  from  a  convict,  or  have  any  barter  or  dealings  with 
a  prisoner.  For  every  violation  of  the  provisions  of  this  uec- 
tion  the  party  engaged  therein  shall  incur  the  same  penalty  as 
prescribed  in  section  twenty-seven. 

Seo.  29.  No  officer  or  employee  of  the  prison  shall  be  in- 
terested, directly  or  indirectiy,  in  any  contract  or  purchase 
made  or  authorized  to  be  made  by  any  one  for  or  on  behalf  of 
the  prisons. 

Sec.  30.    Bepealed.    [In  effect  March  14, 1881.  ] 

Seo.  31.  There  shall  be  printed  annually,  for  the  use  of 
the  prisons,  five  hundred  copies  of  the  annual  report  of  the 
board  of  directors,  and  the  clerk  shall  annually  transmit  to  each 
of  the  state  prisons  in  the  United  States  one  copy  of  such  report. 

Sec.  32.  All  the  bonds  of  officers  and  employees  under  this 
act  shall  be  deposited  with  the  secretaiy  of  state. 

Seo.  83.  If  any  of  the  shops  or  buildings  in  which  con- 
victs are  employed  are  destroyed  in  any  way,  or  injured  by 
fire,  or  otherwise,  they  inaybe  rebuilt  or  repaired  immediately, 
under  the  direction  of  the  board  of  directors,  by  and  wim 
the  advice  and  consent  of  the  governor,  attorney-general,  and 
secretary  of  state,  and  the  expenses  thereof  paid  out  of  any 
funds  in  the  state  treasury  not  otherwise  appropriated  by  law. 

Sec.  34.  The  board  of  directors  must  report  to  the  gov- 
ernor from  time  to  time  the  names  of  any  and  all  persons 
confined  in  the  state  prisons  who,  in  their  judgment,  ought  to 
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be  ptrdoned  out  ftnd  set  at  liberty  on  accoant  of  good  oondxMd^ 
or  nnnsual  term  of  sentences,  or  any  other  cause,  which,  in 
their  opinion,  should  entitle  such  prisoner  to  pardon. 
8eo.  85.    All  acts  and  parts  ox  acts  inconsiBtent  witti  tiie 

firoyisions  of  this  act  are  hereby  repealed.    [In  effect  April  15, 
880     SUts.  1830,  p.  67,  Ban.  Ed:  24a    As  amended  bj  act 
of  Marchl4,188L] 

An  Act  to  create  an  additional  poliee  Jiutg^s  court  for  the  eUy 

and  county  of  San  Francisco,  to  dtjine  ita  powers  and 

jurisdiction. 

8EOTio>r  1.  There  is  hereby  created  and  established  in  and 
for  the  city  and  coonly  of  &«a  Francisco  an  additional  police 
judge's  coort,  to  be  known  and  designated  as  the  "polioa 
judge's  court,  number  2,"  which  court  shall  have  concorrent 
)  urisdiction  of  all  prelimixiaiy  examinations  of  persons  charged 
with  felony,  and  of  all  misaemeanors  and  violations  of  city 
and  oounly  ordinances,  and  aU  other  offenses  of  which  tiM 
poliee  judge's  court  of  said  city  and  county  now  has  juris- 
diction. 

Sec.  2.  There  shall  be,  as  far  as  practloable,  an  equal  dis- 
tribution of  cases  between  the  said  courts,  which  cases  sfaaU 
be  alternately  set  down  for  trial  to  each  court  in  the  order  in 
which  the  warrants  are  issued. 

Sec.  8.    The  mode  of  examination,  trial,  and  procedure  in 
the  police  judge's  court  number  2  shall  in  all  cases  be  gor- 
emed  by  the  same  rules  prescribed  by  law  for  other  polioB  . 
courts  in  similar  cases. 

Sec.  4.  A  judge  of  the  police  judsre's  court  number  2  shall 
be  elected  at  the  same  time  and  in  a  like  manner  as  the  police 
judge  of  the  police  Judge's  court  of  said  city  and  connty, 
and  whose  term  of  office  shall  be  the  same.  The  governor  of 
the  state  of  California  shall,  within  thirty  days  after  tiie  pas- 
saee  of  this  act,  appoint  some  suitable  person  as  judsre  of  the 

Eolice  judge's  court  number  2,  who  shall  hold  such  office  until 
is  successor  has  been  elected  and  qualified.  The  compensation 
of  the  judge  of  the  police  judge^s  court  number  2  shall  be 
four  thousand  dollars  per  annum,  payable  in  the  same  manner 
as  the  salary  of  the  police  judge  of  said  city  and  county  is 
now  paid.  i 

Seo.  .5.  The  sftid  police  judge's  court  number  2  shall  hold 
its  session  in  the  city  and  county  of  San  Francisco,  in  such 
central  and  conyenieut  place  as  shall  be  provided  for  that  pur- 
pose by  the  board  of  supervisors.  The  said  board  of  super- 
visors shall  also,  within  thirty  days  after  the  passage  of  tiics 
act,  elect  some  suitable  person  as  prosecuting  attorney  of  the 
said  police  judge's  court  number  2,  at  the  same  salary  per 
annum  as  is  now  paid  to  the  prosecuting  attorney  of  the  pouce 
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judge's  court  of  said  city  and  county.  And  said  board  of 
supervisors  shall  elect  a  clerk  of  court,  at  a  salary  of  one 
thousand  eight  hundred  dollars  per  annum,  payable  in  the 
same  manner  as  the  salaries  of  the  judge  and  clerk  of  the 
police  judge's  court  of  said  city  and  counly  are  now  paid. 

Seo.  6.  The  judge  of  the  police  judge's  court  number  2 
shaU  be  a  conservator  of  the  peace  in  said  city  and  county,  and 
may  exercise  aU  the  powers  conferred  by  law  upon  the  police 
judge  as  magistrate. 

Seo.  7.  The  judge  of  said  court  shall  appoint  a  suitable 
person  to  act  as  bailiff  of  said  Court,  who  shall  receive  a  like 
compensation  for  such  services  as  is  now  paid  to  the  bailiff  of 
the  police  judge's  court  for  said  city  and  counly.  [In  effect 
March  7, 1881.  J 

An  Act  to  prevent  fraiid  and  deception  in  the  manufacture  and 

saXe  of  btUter  and  cheese. 

Section  1.  Whoever  manufactures,  sells,  or  offers  for  sale, 
or  causes  the  same  to  be  done,  any  substance  purporting  to  be 
butter  or  cheese  having  the  semblance  of  butter  or  cheese, 
which  substance  is  not  made  wholly  from  pure  cream  or 
milk,  unless  the  same  be  manufactured  under  its  true  and 
appropriate  name,  and  unless  each  package,  roll,  or  parcel  of 
such  substance,  and  each  vessel,  contamine  one  or  more 
packages  of  such  substance  has  distinctly  and  durably  painted, 
stamped,  or  marked  thereon  in  English  the  true  and  ap|)ro- 
riate  name  of  such  substance,  in  ordinary  bold  face  capital 
letters,  not  less  than  five  hues  pica,  shall  be  punished  as  pro- 
vided in  section  three  of  this  act 

Sec.  2.  Whoever  shall  sell  any  such  substance  as  is  men- 
tioned in  section  one  of  this  act,  or  causes  the  same  to  be 
done  without  having  on  each  package,  roll,  or  parcel  so  sold 
a  label  attached  thereto,  on  which  is  plainly  and  legibly 
printed  in  English  in  roman  letters,  the  true  and  appropriate 
name  of  such  substance,  shall  be  punished  as  is  provided  in 
section  three  of  this  act. 

Sec.  8.  Whoever  shall  violate  section  one  or  section  two  of 
this  act  shsbll  be  guilty  of  a  misdemeanor,  and  shall  be  fined  in 
any  sum  not  less  than  ten  nor  more  than  five  hundred  dollars,  or 
imprisoned  in  the  county  jail  not  less  than  ten  nor  more  than 
ninety  days,  or  by  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court ;  providedy  that  nothing  contained  in 
this  act  shall  be  construed  to  prevent  the  use  of  skimmed 
milk,  salt  rennet,  or  harmless  coloring  matter  in  tho.  manu- 
facture of  butter  or  cheese. 

Sec.  4.  All  acts  and  parts  of  acts  in  conflict  with  the  pro- 
visions of  t^  act  are  hereby  repealed.  [In.  effect  March, 
2, 1881.  ] 
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[The  referenoes  are  to  the  sections.] 

Abandonment— of  chad,  (271. 
Abduction— of  women,  265. 

of  females,  for  purposes  of  prostitation,  267. 

jurisdiction  of  mdiotnients  for,  784. 
Abortion— administering  drugs  to  procure  miscarriage,  274. 

submitting  to  an  attempt  to  procure  miscarriage,  275. 

advertisement  for,  S17.  a 

eviiienoe  on  trial  for,  1108. 

Aooesflories— who  are,  32. 
punishment  of,  88. 
violation  of  election  laws,  62. 
in  a  duel,  228. 

o  a  lottery,  822. 

x>  a  mifidemeanor,  669. 
;  urisdioc^on  of  indictment  against,  791. 

)efore  the  fact,  same  as  principals,  970. 
•  and  principals,  dkiinction  abrogated,  971. 
prosecuted,  tiiough  principal  has  not  beenr-972. 

Acddent— act  committed  by,  26. 

AcoompUce— evidence  of,  1111. 

Accounts— falsification  of  public,  424. 

of  corporations,  fraudulently  keeping,  563. 

false,  by  consignee,  536. 

Accusation— against  officers,  to  be  presented  by  grand  jury, 
758 
form  of^  759. 
how  transmitted  and  served,  760. 

Sroseciiting,  if  defendant  does  not  appear,  761. 
efendant  may  demur  or  answer,  762. 
form  of  demurrer  to,  768. 
manner  of  denial  of,  764. 
if  demurrer  overruled,  deftodant  must  answer,  765. 
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AaeoMtioii — Continued, 

plfia  of  guilty  of,  $  766. 

trial  of,  767. 

ntrties  to,  entitled  to  prooess  fbr  iritDeeseB,  768. 

Jndgmeiit  on  conviction,  769. 

appeal,  how  taken,  770. 

wnat  prosecation  mnBt  be  bgr,  889. 

in  what  court  found,  890. 
AAqiiittal— foreign,  656. 

former,  in  certain  cases  bar  to  indictment,  793,  79i. 

what  is  not  former,  1021. 

what  is  former,  1022. 

effect  of,  for  higher  oiflfense,  1023. 

defendant  discharged  or  not,  on,  1165, 1447. 

ground  for,  1096. 
AetiOD— dismissal  of,  1382. 

continuance  of,  1883. 

on  undertaking,  712. 

defending  in  certain  cases,  162. 
See  CsianisAiA  Action. 
Aetf— commission  of,  prohibited,  177. 

made  punishable  b^  different  provisions,  664. 

punishable  under  foreign  law,  655. 

establishing  Code,  to  take  effect,  1. 

how  cited,  24. 

certain,  continued  in  force,  23. 

not  retroactive,  3. 

enumerated,  wliich  are  not  repealed,  23. 
Adjonmment— court   may  have,  while  jury  is  deliberating, 
1142. 

final,  discharges  the  jury,  1143. 
Adnltery— what,  and  how  punished,  note  to,  266. 

conibitation  in-^-see  bxAxriTES,  p.  714. 
Adulteration— -of  food,  drugs,  liquors,  etc.,  382. 
Advertisement— posting  of,  on  property,  602. 

of  indecent  publications,  311. 

of  lottery,  323. 

for  abortion,  317. 

See  Publication. 
Affidsvit— voluntary,  151, 152. 

entitling,  1401,  1460,  1563. 

for  change  of  venue,  1034. 

for  exammation  on  conmiission,  1352. 
Affirmation— See  Oath. 
Aiding— See  Accessobies. 

AmnsementBr-certaan,  prohibited  on  Sunday,  299. 
Amusements,  places  of--See  Theatsbs. 
Animals— putting  dead  in  streets,  etc.,  374. 

pbiBoning,  596. 
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AnuualB — Continued. 

killing,  malmiiig,  etc.,  $  597. 

cruelty  to— see  Statutes,  p.  717. 

preyentiDg  craell^,  acts  contiiiued  in  force,  snbdivisioji 
4,  $  23. 

having  glanders,  400, 401. 
Answer— to  articles  of  impeachment,  743. 

to  arraignment,  990. 
See  PuEA. 
Apotheeaary— omitting  to  or  wrongfully  labeling  dr^,  380. 
Appeal— how  taken  on  Judgment  of  removal  from  omoe,  770. 

who  may  take,  1235. 

parties,  how  designated  on,  1236. 

when  may  be  taken  by  defendant,  1237. 

when  may  be  taken  by  the  people,  1238. 

when  taken,  1239,1466. 

how  taken,  1240, 1467. 

notice  of,  how  served,  1241. 

effect  of,  by  the  people,  1242. 

effect  of,  by  defendant,  1213. 

duty  of  clerks  upon,  1246. 

certificate  of  appellate  Court  to  be  filed,  1243. 

dutyof  sherifrtheveon,  1244. 

to  restore  the  defendant,  1245. 

dismissal  of,  for  irregularity,  1248. 

dismissal  of,  for  want  of  return,  1249. 

when  to  be  heard  and  determined,  1252. 

argument  of,  1253. 

number  of  counsel  to  be  heard  on,  1254. 

appearance  of  defendant  not  necessary  on,  1255. 

judgment  on,  1258. 

what  may  be  reviewed  on,  1259. 

power  of  appellate  Court  on,  1260.. 

where  new  trial  to  be  had  on,  1261, 1469. 

bail  on,  1273,1291. 

statement  on,  1468. 

proceedings,  if  dismissed,  1470. 

qualifications,  and  how  "pxit  in,  1292. 
Appearance— of  defendant  on  impeachment,  742. 

of  defendant  to  answer  accusation,  761. 

of  defendant  for  arraignment,  977. 

of  defendant  on  trial,  1043. 

of  defendant  when  jury  renders  verdict,  1148. 

of  defendant  on  appeal  not  required,  1255. 

of  corporations  to  answer  charge,  1396. 
Appellate  Conri— presence  of  defendant  not  required  in«  1255. 

judgment  of,  1258,  1260. 

judgment  of,  how  entered  and  remitted,  1264. 

when  jurisdiction  of,  ceases,  1265. 
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Statuteel 

J,  to  office,  (  73. 

reoeiTing  rewva  for,  74.  » 

jlpprtnttoai    nictingr  tauesert,  and  hsrboriiig,  646. 
Aq«adii0ti--de8troying  or  injnriiig,  607. 
Amtrator— improi)er  attempts  to  inflnenoe,  95. 

nuBOondnct  ofr  96. 
Jbcgvment— tojnry,  1095. 

on  appeal,  1254. 
Anns— -having  imlawfiil  posseedon  of ,  442. 

.     seUingState,  443. 
AxMft— defined,  447. 

ownership  of  the  bnilding,  452. 

degrees  of,  453, 454. 

punishment  of,  455. 

"  burning  "  defined,  451. 
AmiignTni»nt--of  defendant,  when  indictment  or  infotaoatioo 
filed,  976. 

defendant,  when  to  be  present  at,  977. 

if  in  costody,  mnst  be  produced,  978. 

if  discharged,  bench  warrant  to  issue,  979. 

must  be  informed  of  his  rights  on,  987.  I 

how  made,  988.  ^ 

jKToceedingB  on,  in  certain  case,  989.  ' 

time  allowed,  and  how  defendant  may  answer,  990. 

for  judgment,  1200. 
Arreit— officers  refusing  to  make,  142. 

maJdngwithoutlawftd  authority,  146. 

refusing  tn  aid  officer  in  making,  150. 

defined,  834. 

defendiuit  taken  before  magistrate,  825. 

how  made  and  what  restraint  allowed,  835. 

by  peace  officers,  836. 

by  private  persons,  837. 

magistrates  may  order,  838. 

pertions  making,  may  summon  aid,  839. 

when  may  be  made,  840.  I 

how  made,  841. 

if  made,  on  warrant,  it  must  be  shown,  842.  1 

wh(kt  force  may  be  used,  843. 

doors  and  windows  may  be  broken,  844,  845. 

weapons  may  be  taken  from  person  arrested,  846. 

duty  of  private  person  making,  847. 

duty  of  officer  making,  with  warrant,  848. 

when  made  with  warrant,  849. 

of  defendant,  after  judgment,  1199. 

of  fugitives  from  justice,  1550. 

by  telegraph,  850. 

certified  copy  served  by,  851. 
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See  WABBA17T  OF  Abbest. 
Arrest  of  Judgment— motion  in, .  defined  and  wlien  made, 
«$  1185,  1450. 

court  may  cause,  without  motion,  1186. 

effect  of,  1187. 
.  grounds  of  motion  in,  in  Justice's  Court,  1452. 
Artesian  Wells— waste  of  water  from,  see  Statutes,  p.  723 
Assault— by  public  officer  under  color  of  authority,  149. 
^  with  intent  to  kill,  217. 

with  intent  to  commit  rape,  robbery,  etc.,  2^0. 

with  intent  to  commit  other  felonies,  221. 

by  administering  drugs,  222. 

defined,  240. 

punishment  of,  241. 

with  caustic  chemicals,  244. 

with  deadly  weapons,  245. 

haying  deadly  Weapons  with  intent  to,  467. 

in  presence  of  court,  710. 
Assembly-— see  MssTtNos;  UiOiAWFuii  Assembly. 
Assessment— false  statement  as  to,  430. 
Assessor- irefusing  to  give  list  of  property  to,  429. 
Attempt — to  commit  crimes,  when  puuishable,  663)  665. 

v>  commit  crimes,  how  punishable,  664,  665. 
Attempts  to  Kill— by  poison,  216. 

by  assault  with  deadly  weapon,  217. 
Attendance— of  witnesses  may  be  compelled,  1326,  1330,  1513. 
Attorney— misconduct  by,  160. 

buving  demands  in  suit,  161. 

defending  certain  prosecutions,  162. 

may  defend  himself ,  163. 
S^e  Counsel. 
Auetionoer— unlawfully  acting  as,  436* 
Auctions— mock,  535. 
Author— see  Publishes. 
Bail — admission  to,  on  charge  of  misdemeanor,  822. 

proceedings  on  taking,  823. 

when  not  given,  824. 

admission  to,  829, 1458,  862. 

certificate  of,  taken,  874. 

order  for,  on  commitment,  875. 

directions,  when  bailable,  982. 

proceedings  on  giving,  in  another  county,  984. 

when  may  be  increased,  985. 

defendant  on,  when  appears  for  trial,  may  be  commit- 
ted, 1129. 

admission  to,  defined,  1268. 

taking  of,  1269. 

offense  not  bailable,  1270. 

when  allowM  before  conviction,  1271. 
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wbeQallofwed,  pending  ippeiL  f  1272. 

itatiiieofaiidiorirfaa>tpazpo8eB,  1273. 

before  oooTictioD,  12737 

after  oonviction,  1273. 

idien  nutter  of  diflcretion,  what  notioe  to  be  gfvon,  127i. 

wlist  nugiBtnteB  may  admit  to,  1277. 

how  pat  in  and  form  of  undertaking,  1278, 1287. 

qnaimcations  of,  1279, 1288, 1317. 

bowtojnstify,  1280. 

on  allowance  of,  defendant  to  be^iscbatged,  1281. 

wben  ofienae  is  capital,  1285. 

when  ofEenae  is  not  capital,  1281. 

on  babeas  corpus,  126i6. 

form  of  nndertaking,  on  babeaa  eorpOBr  1287. 

recommitment,  in  what  cases,  1310. 

on  sppeaL  1291, 1292. 

deposit  instead  of,  1295,  1296,  1297. 

maj  surrender  defenduit,  130d. 

increase  or  redaction  of,  1289. 

on  order  for  recommitment,  by  whom  Wdbh,  ISlfi. 

form  of  tmdertaldng,  1316. 

wben  exonerated,  1371. 

writ  for  the  parpoee  of  taking,  1490. 

jndge  may  take,  1491. 
.  admitting  fogitiTes  from  jostice  to,  1552. 
See  Beoubitt. 
Biker— see  Sumdat.    StattOeSt  p.  746. 
Ballaat— throwing  overboard  in  harbors,  etc,  613. . 
BiUota— altering,  changing,  destroying,  eto.,  45, 4S. 

See  Eleotiok. 
Btllot  Bnc— see  Eleohon. 
Barber— see  Burdat. 
Baimtcj— defined,  158. 

K^t  proof  reqoired,  159. 
Battery— defined,  2£2. 

pniushmentof,  243. 
Bmrdy  House— keeping  or  residing  in,  815 

See  Ill-Faxb. 
BaMons— removing,  609. 

mooring  vessels  to,  614. 
Beggiiiff— see  Child. 
Braeb  warrant— when  most  issne,  988, 979. 

bywhomandhowlssaed,  934,980. 

form  of,  935,  981. 

service  of,  936,  983. 

direction  in,  if  offense  is  bailable,  982. 

when  must  issue  after  judgment,  1196. 

form  of,  1197. 
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Benoh  Warrant— Continued. 

service  of,  $  1198. 
Betttng— on  elections,  60. 
Biaa — of  officer  snmmoniDff  jory,  1064. 

gronnd  of  challenge  for  implied,  1074. 
trial  for  actual,  1084. 
Bigam7--defined,  281,  282. 
panishment  of,  283. 
Jurisdiction  of  indictment  for,  785. 
eyidence  on  trial  for,  1106. 
Bill— making  or  uttering  fiotitiouB,  476. 

presenting  false,  to  public  officer  for  payment,  72. 
altering  draft  of,  in  ijegislature,  83. 
altering  eurcdled  copy  of,  84. 
Bill  of  SxMptioiii— in  what  cases  may  be  taken,  1170. 
when  to  be  settled  and  signed,  1171. 
what  to  oontain,  1175. 
proceedings  in,  settlement  of,  1174. 
See  ExcnspTiONB, 
Bill  of  LafQ]iff--destroTing,  855. 
making  false,  541. 
issuing  fictitious,  577. 
erroneous,  issued  in  good  faith,  579. 
issued  by  warehouse,  must  be  canceled,  when,  682. 
Birdf— killing,  trapping,  etc.,  in  cemeteries,  598. 

killing  mocking  birds,  act  of  1872,  note  to,  626. 
Bee  QtAxa  Laws,  from  section  626  to  627. 
Birth  of  Child— fraudulent  pretenses  as  to,  156. 
Boilen— see  Steamboats,  d49. 
Bonda— forgery  of,  470. 

See  Seoubitt;  Bail. 
Bockl    obscene,  etc.,  from  section  811  to  816. 

See  PuBUGATiON. 
Brands— altering  or  defacing,  857. 
Bribery— of  members  of  legislative  cancnaea,  57. 
of  execuvtie  officers,  67. 
of  members  of  the  Legislature,  85,  86. 
of  jurors,  judicial  officers,  referees,  etc,  92. 
of  witnesses,  137, 188. 
of  certain  officers,  165b 
of  telegraph  operator,  641. 
Bribet— defined,  7. 

asking^  or  receiving,  68. 
Bridgo— maintaining,  unlawfully,  385. 
fiist  riding  or  driying  on,  S88. 
crossing  toll,  without  paying,  889. 
iQlury  to  railroad,  587. 
injury  to,  588. 
burning,  600. 

PsnAL  Appendix.— 65. 
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Bridge — Continued. 

destroying  or  injuring,  (  607. 
Bugery— See  Cbuce  aoaisbt  Natcbb. 
BniUuig— what  deemed,  in  bniglaiT,  466. 

lifting,  for  lottery  purposes,  3^ 

defined,  i48. 

"inhabited,"  defined,  449. 

ownership  of,  in  caae  of  anon,  452.  • 

burning,  not  sabject  of  anon,  600. 

nsing  gimpowder  in  destroying  or  injuring,  601. 
Bn^yt— removing,  609. 

mooring  yessels  to,  614. 
Bom  and  Beaoona— protection  of,  see  Sxatdtbb,  p.  72L. 
Burden  of  Fnwf— when,  shifts  on  trial  for  mmder,  1105. 
Burglary— defined,  459. 

degrees  of,  460. 

P^alty  for,  461. 

Laying  barghurB*  tools  with  intent  to  oommit»  466. 

jurisdiction  of  indictment  for,  in  certain  cases,  786. 
Burglars'  Toalfl—haTingr  in  possession,  466. 
Burial— see  Deai>  Body;  Imtemmmt. 
Burning— defined,  451. 

building  not  subject  to  anon,  600. 

bridge,  600. 
Butter— firaud  in  sale  of,  see  Sxatdtbb,  p.  76L 
Buying  Bemands— in  suit,  by  attorney,  161. 
Calenflar— to  be  prepared  b^  derk  of  court,  1047. 

order  of»  disposing  of  issues  on,  1048. 
Oamp  Meeting— selling  liquors  at,  304, 305. 
Canai-4ee  Wateb,  592, 607. 
Candy— adulteration  of,  401. 
Oapitu— ^keeping  liquor  in,  162. 

sale  of  in,  see  SxATbrxB,  p.  746. 
Oareaas— see  Nuibaiigk,  874. 
Cards— see  Gaxbumo,  332. 
Oamal— procuring  intercourse,  266, 

abuse  of  children,  267. 
Carriers— refusing  to  receive  passengers,  365. 
Oars— running  freis^t,  before  passenger,  392. 

See  BixLBOADS. 
Cuks— refilling,  bearing  trade  marks,  354. 
Oemetsries— dSlMnng  tombs,  etc.,  in,  296. 

killing  birds  in,  598. 
Oertiileate— given  falsely  by  pubUc  officers,  167. 

of  magistrates,  ond^wsitions,  1394. 
Challenge— grand  juror,  acting  after  it  has  been  allowed*  164. 

to  panel  or  individual  grand  juror,  894. 

cause  of,  to  panel  of  grand  jury,  895. 

cause  of,  to  grand  juror,  896. 
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Challenge — OovJ&amed, 

manner  of  taking  and  trying,  $  897. 

deci^on  upon,  898. 

efGscfc  of  allowing,  to  grand  jury  panel,  899. 

efEbct  of  allowing,  to  grand  jui*or,  900. 

objections  to  grand  jury  can  only  be  taken  by,  901. 

definition  and  division  of,  1055.  ' 

defendants  must  join  in,  1056. 

to  panel  defined,  1-058. 

to  panel,  upon  what  founded,  1059. 

to  panel,  when  and  how  taken,  1060. 

if  sufficiengr  of,  denied,  adverse  party  may  except,  10^. 

if  overrulea,  court  may  allow  denial,  1062. 

denial  of,  how  made  and  trial  of,  1063. 

who  may  be  examined  on  trial  of,  1063. 

for  bias,  when  jury  is  summoned  but  not  drawn,  1064. 

ifailowed,  jury  to  be  discharged,  1065. 

defendant  to  be  informed  of  hi&  right  to,  1066. 

to  individual  jurors,  kinds  of,  1067. 

when  taken,  1068. 

peremptory,  what  and  how  taken,  1069. 

number  oi  peremptory,  allowed,  1070. 

for  cause,  definition  and  kinds  of,  1071. 

general  causes  of,  1072. 

particular  causes  of,  1073. 

for  implied  bias,  ground  of,  1074. 

exemption  not  a  ground  of,  1075. 

causes  of,  how  stated,  1076. 

how  tried,  1078. 

triers  of,  how  appointed,  1079.    [Bepealed.] 

oath  of  triers  of,  1080.    [Bepealed.  J 

juror  a^  witness  on,  1081. 

rules  of  evidence  on  trials  of,  1082. 

how  determined  and  entered,  1083. 

for  actual  bias,  instructions  to  triers  of,  1084.  [Bepealed.  j 

verdict  of  triers  of,  and  its  efiect,  1085.    [Bepealed.] 

first  by  defendant  and  then  by  the  people,  1086. 

order  of,  1087. 

pisremptory,  may  be  taken,  when,  1088. 

minutes  o^  to  be  entered  in  judgment.  1207. 
Challenge— see  Duel  ;  Fbizx  Fioht. 
Champerty— see  Bttying  Demands. 
Change  ex  Venae— see  Venue. 
Charge— of  court  to  grand  jury,  905. 

of  court  to  trial  jury,  1127. 

of  court  to  lury  on  trial  of  question  of  insanity,  1369. 

overcharge  by  railroad  officer,  525. 
Cheat— conspiracy  to,  182. 
*  offenses  by  a  cheat,  from  section  528  to  535. 


m 


.of.  4470. 
maldngOTnneniiglietitioas,  476. 
'^     "  in  sale  of  ,  see  Statdtb,  p.  7SL 

Clime,  26. 
itobiii&of.  Ide. 
■ubBfitpliag  one,  for  another,  157. 
ffluiUing  to  provide  with  neoeaaities,  270. 

of,in  mendifiant  biiBiiieaa,  272. 

CmuiBEs. 

Haalmf-^^cnal^  for,  278. 

jmiadictioB  of  indictmeni  for,  784. 
CMMm    wtarational  ligfata  of,  aee  Sxatotb,  pu  721. 

cmdljtOk  aee  Sxatdibb,  p.  726. 

admiiwinn  to  aaloona,  ete.,  aee  Statdtbs,  p.  738. 

destitate,  wandering,  or  mendkanit  aee  QrATUTEa,'p. 733. 
rhJMM    laiiuiinu  in<n  ilMinitUi  174. 

iU-fione,  hooaea  of,  aetscontinned  in  foroe,  aoJbdiT.  7, 23. 

oorporationa  not  to  eniploy,  178, 179. 

cnmlDTmento^snuadflmeanor,  179. 
fitJM  «■«  wmtlw    ronaolidatiiig  acta  contimied,  aab.  2, 23. 
GNil  Saath— of  conTict,  073. 
Chril  XMMdiM-preaerTed,  9. 
Ctnl  Eighta— of  conTJct  angpended,  673. 

liniitation  on  aame,  674. 
Oaiki— embezzlement  t^,  506. 

to  prepare  calwidar  of  iaraes,  1047. 

to  reo(»d  with  judgment,  what,  1207. 

duty  of,  <m  iqppeal,  1244. 

of  State  Prison,  daty  of,  1578. 
Oiia    when  takea  effect,  2. 

not  retroactive,  3. 

conatmction  of,  4. 

effect  of,  on  paat  ofiboaea,  5, 6. 

aame  constrned,  section  4478  to  4484.    # 

pohhcation  of.  4494. 
Oa-Nhiidanti— most  nnite  in  challenge,  1066. 

aa  witnesses,  1099. 

-married  women,  26. 


ODhahJtitiffln—in  adnltenr,  aee  GruTuaa,  p.  714. 
Oon— oonnterfeiting,  477. 

possessing  or  reoeiTing  ooonterfeit,  479. 
CMIIaiwii    deatti  from,  368. 

examination  of  witnesses  on,  1349. 

defined,  13S1. 

directions  as  to  return  of,  1356u 

how  executed,  1357. 

how  retained,  1358, 1359. 


OOlOaSSION— CONTBICPT.  778 

Oommimim-— Continued, 

when  and  how  filed,  $1360. 
to  be  open  for  inspeotioii,  1361. 
Gkmunitment— on  postponement  of  examination,  862. 
form  of,  863,  877. 
when  and  how  made,  872« 
order  for,  873. 
order  for  bail  on,  875. 
how  made  and  to  whom  delivered,  876. 
recommitted,  when,  1188,  1310. 
to  asylum,  when  insane,  1370. 
of  fugitiyes  from  justice,  1550, 1551. 
Common  Barratry— fiee  jBakbatbt. 
Oommon  Oarri«rB^H9ee  Gasbiebs. 

Common  Law — ^rule  of  strict  construction  not  applicable,  4. 
Communication— privileged,  256. 

nnantiiorized,  witn  convicts,  171. 
Commutation  of  Sentence— power  of  Governor  to  grants  1417. 
prisoners  may  earn,  1690, 1591. 
See  Gbedits. 
Complainant-defined,  806. 

of  threatened  offense  must  be  examined,  702. 
on  application  for  search  warrant,  1526. 
Gomplaint---before  magistrate,  701.    * 

before  Justice's  and  police  court,  1426. 
See  Accusation. 
Componnding  Grimes— penalty  for,  158, 
Compromise— of  certain  offenses,  may  be  made,  1377, 1379. 
«  to  be  by  permission  of  the  court,  1378. 
order  thereon  bar  to  another  prosecution,  1378. 
Compulsion— see  Dubbbs. 

Condaet  of  Jury— after  cause  submitted,  from  sec.  1135  to  1143« 
Conscience— crimes  against,  from  section  299  to  307. 
OonscioninesB— act  committed  without,  26. 
Conipiracy— criminal,  defined  and  punished,  182. 
none  other  punishable  criminally,  183. 
overt  act,  wnen  necessary,  184. 
evidence  on  trial  for,  1104. 
Constable— purchasing  judgment,  97. 
suffering  prisoner  to  escape,  108. 
refusing  to  arrest  or  receive  accused  parties,  142. 
See  PisAOB  OnnoxB. 
Oouitnietion— of  code,  4. 

of  terms  used  in  this  code,  7. 

See  BvLB,  etc.,  section  4478  to  4484. 
of  act  establishing  this  code,  24. 
Contempt— when  criminal,  166. 
how  punishable.  657. 
courts  of  justice  to  punish  for,  12. 
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ODiitiiiiiawfle    nnn  Posipoiiemskt. 

OontroUer— TiolfttiDg  State  Board  of  ExamineEB  laws,  ^  44i, 

keeping  false  acoonntB,  etc.,  424. 
CttnTByanoei    forgwy  of,  470. 

fiandiileiit,  631. 
Ooaitrt  ■  mianthorized  oommimication  wiih,  171. 

importing  foreign,  173. 

civil  xightti  of,  Biu^pended,  673. 

penon  of,  pfotected,  676, 

may  earn  commutation  of  Bentenoe,  1590,  IfiOL. 

civU  death  of,  674. 

limitation  on,  675. 

forfeitarea  by,  677. 

when  term  of  imprisonment  oommenoea,  670. 

imprifloned  for  life,  671. 

fine  may  be  added,  672. 

when  iiisane,  1221, 1224. 

whenendente,  1225,  ^226. . 

transportation  to  State  Prison,  1586. 

credits  for  eood  behavior,  1590. 

coat  of  triali  of,  see  Statutes,  p.  745. 
Oiiliviotioiir'foreign,  656. 

foreign,  for  former  offense,  668. 

no  person  to  be jraniahed  except  on  legal,  68L 

how  obtained,  689. 

on  impeachment,  746. 

of  pablio  officers,  remoyal,  769. 

aavefois,  in  certain  case,  biu:  to  indictment*  793,  794. 

of  higher  offense,  eiXect  of,  1023. 

when  doubt  exiflts  as  to  degree,  1097. 

on  uncorroborated  testimony  of  accompiioe,  1111. 

of  lesser  offense,  or  attempt,  1158. 

proceedings  upon  general  verdict  of,  1165, 1445. 

proof  of  autrefois  in  mitigation,  etc.,  of  paniahnienM20i 

judgment  on,  1207. 

of  corporations,  1897.  -   *  » 

previous,  how  pleaded,  696.    Iftllli 

previous,  to  be  found  in  verdict,  1158. 
Ooroner— duties  of,  1510, 1517. 
Ooroner'a  Inquest— proceedings  on,  1510. 

jurors  to  be  sworn,  1511. 

witnesses  to  be  summoned,  1512. 

witnesses  compelled  to  attend,  1513. 

verdict  of  jury,  1514. 

testimony  in  writing,  where  filed,  1515. 

exceptions,  1516. 

coroner  to  issue  warrant,  1517.  ^ 

form  of  warrant,  1518. 

warrant,  how  served,  1519. 
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Coroner's  Jury— see  Coboneb's  Inqttest;  Jubt. 
Corporationi--bribiDg  trustees  of,  $  165. 

embezzlement  by  officers  of,  504. 

frauds  in  sabscription  of  stock  of,  557. 

frauds  in  organization  or  increasing  capital,  558. 

unaathorizeduse  of  names  in  prospectus,  559. 

misconduct  of  directors  of  stock,  o60. 

officer  of  savings  bank  overdrawing  account,  561. 

frauds  in  keeping  accounts,  563. 

publishing  false  reports  of  condition,  554. 

must  permit  in8|)ection  of  books,  565. 

railway,  contracting  debt  beyond  its  means,  566. 

debt  so  contracted  not  invaud,  567. 

director  of,  presumed  to  know  its  condition,  568. 

director  of,  at  meeting,  when  presumed  to  assent,  569. 

director  of,  i^hen  absent,  when  presumed  to  assent,  570. 

foreign,  571. 

director  of,  defined,  572. 

proceedings  against,  1390. 
.  summons  on,  1390. 

form  of  summons,  1391. 

summons,  how  and  when  seryed  on,  1392. 

examination  of  charge  against,  1393. 

grand  jury,  to  investigate  charge  against,  1895. 

appearance  and  plea,  1396. 

fine  on  conviction,  how  collected,  1397. 

acts  for  organization,  not  repealed  but  continued  in 
force,  subdivision  1,  23. 

misrepresentation  of  officers  of,  see  Statutes,  p.  731. 

tax  on,  transfer  of  stock,  see  Statutes,  p,  738. 
GorpM-H9ee  Dead  Body. 
CorriLptly— defined,  7. 
Gostt— order  for  prosecutor  to  pay,  1447. 

when  prosecutor  to  pay^,  1448. 
CSounBel—rignt  of  defendant  as  regards,  858,  859. 

number  of,  to  argue  to  jury,  1095. 

number  of,  to  argue  on  appeal,  1254. 
See  Attobnet. 
Ctounterfeiting— «Qin,  bullion,  etc.,  477. 

punishment  of,  478. 

possession  or  receiving  counterfeit  coin,  479. 

making  or  possessing  dies  or  plates  for,  480. 

trade  marks,  350. 

quicksilver  stamp,  366. 

ndlroad  ticket,  etc.,  481 
Continiiance— when  and  how  ordered,  1383.  i 

Goonty  Oourt— appeals  to,  1466.  < 

See  OouBT ;  Appellate  Coubt. 
Goonty  Jailf— by  whom  kept  and  for  what  used,  1597. 
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rooms  retpiiTed  in,  {  1598L 

prifloners  to  be  daesuQed  in,  1599. 

flheriif  to  recelTe  United  States  prisoners,  16Q1. 

keeper  of,  answerable  for  keeping  U.  8.  prisoiiers,  l&XL 

prisoners  committed  most  be  coimned,  1600. 

of  contlgnoos  oonniy,  when  may  be  nsed,  1603. 

of  contiguous  counly,  when  to  cease  to  be  nsed,  1605. 

prisoners  to  be  returned  to  proper  connty,  1606. 

prisoners  may  be  removed  in  case  of  fire  or  pestilence, 
1607,  leos. 

guard  for,  1610. 

aheriff  to  receive  all  persons  duly  committed,  1611. 

prisoners,  when  not  to  be  received,  1612. 

prisoners  in,  required  to  labor,  1613. 

rules  and  regulations  therefor,  1614. 

See  Jails;  Jaileb;  Kiqbpeb:  Shsbivf. 
Oonnty  Jodga— indictment  against,  where  transmitted,  1029. 

Bee  Ha^istbate. 
Gbort— criminal,  contempt  of,  166. 

assault  in  presence  of  ,  710. 

charge  of,  to  grand  jury,  905! 

authority  of,  on  removal  of  action,  1038. 

when  has  not  jurisdiction,  may  discharge  jnzy,  1113. 

proceedings  in  such  cases,  1113, 1114. 

to  decide  questions  of  law,  1124, 1126. 

charge  of,  to  jury,  1127. 

may  adjourn  from*  time  to  time  when  jury  is  ont,  1142. 

when  may  order  reconsideration  of  verdict,  1160. 

may  arrest  jud^ent  without  motion,  1186. 

when  to  determine  degree  of  crime,  1192. 

may  make  summary  inquiry  for  mitigation,  etc.,  of  pun- 
ishment, 1203. 

charge  of,  to  jury,  on  trial:  insanity,  1369. 

when  may  order  dismissal  of  action,  1382,  1384. 

police.  No.  2,  of  San  Francisco,  see  Statutes,  p.  760. 

See  Appellate  Coubt  ;  Coimnrx  Ck>uBT ;  Jubtioks' 
Goubt;  Police  Goubt. 
Gonrti-Kartial— Authority  of,  preserved,  11. 
Creditors— attempting  to  defraud,  154. 
Credits — for  good  behavior  of  prisoneiti,  allowed,  1590,  1591. 

how  forfeited,  1591. 
See  OoxuuTATioir  of  Sentence,  Statute. 
Crime  Against  Hature— assault  with  intent  to  ooimnit»  220. 

punishment  of,  286. 

penetration  sufficient  to  complete,  287. 
Crimes— defined,  15. 

how  divided,  16. 

must  be  unity  of  act  and  intent,  20. 
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CrimeB — Oontmued, 

who  are  capable  of  oommitting,  f  26. 

compoimdiBg,  158. 

conspiracy  to  commii,  182. 

attempts  to  commit,  063,  664,  665. 

no  one  punishable  lor,  except  on  conviction,  681. 

how  prosecnted,  682. 

restraint  allowed  of  person  charged  with,  688. 

lawf ol  resistance  to  commission  of,  692,  6d3,  694. 

prevention  of ,  697. 

inrisdiction  of,  committed  in  the  state,  777. 

jurisdiction  of,  commenced  ont  of,  and  completed  in  the 

state,  778. 
jurisdiction  of,  committed  partly  in  two  counties,  781. 
jurisdiction  of,  committed  on  boundary  line,  etc.,  782< 
jurisdiction  of,  committed  on  a  vessel,  783. 
jury  to  find  degree  of,  1157. 
certain,  may  be  compromised,  1377. 

See  Eelont;  MisnxBEEiLNOB. 
Crinuiial  Action— defined,  683. 
how  prosecuted,  684. 
party  prosecuted,  how  known,  685. 
rights  of  defendant  in,  686. 
no  person  to  be  a  witness  against  himself,  688. 
limitation  of,  799,  800,  801,  802. 
removal  of,  before  trial,  1033. 
application  for  removal  of,  1034. 
application  for  removal,  when  granted,  1035. 
rules  of  evidence  in,  1102. 
who  may  be  witnesses  in,  1820,  1321,  1322,  1323. 
dismissal  of,  1382. 

See  Tbial. 


Crops— injuries  to  standizig,  604. 
Cruelty  to  Animals— see  SkrATUTEs,  p.  7 
to  children,  see  Statutes,  p.  726. 


CnbioAir— see  Statutes,  p.  726. 

Damages— civil  remedy  for,  9. 

Bams— injuring  or  destroying,  607. 

Dead— see  Statutes  ;  Disiktbicnt;  p.  743. 

Dead  Body— unlawful  mutilation  or  removal  of,  290. 

unlawful  removal  of,  for  dissection,  291. 

who  are  charged  with  burying,  292. 

punishment  for  omitting  to  bury,  293. 

who  is  entitled  to  custody  of,  294. 

arresting  or  attaching,  295. 
Deadly  Weapons— exhibiting[  in  a  rude  manner,  417. 

naving  in  possession  with  intent  to  assault,  467. 

may  be  taken  from  person  arrested,  846. 
See  Assault. 
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ft 

SMlb-- <^  pftrty  injured  in  mnrder,  $  194. 

"wamnt  of  execution  on  Jud^ent  of,  1217. 

duties  of  judges  on  psssm^  sentence  of,  1218. 

duty  of  goremor  on  receiving  copy  of  judgment  of,  1219. 

sentence,  when  suspended,  1220. 

sentence  in  force  but  not  executed,  1227. 

punishment  of,  how  inflicted,  1228. 

punishment,  when  to  take  plaice  and  who  present  at,  1229. 

nom  explosion,  868. 

from  collision,  889. 

from  mischievous  animal,  899. 

civil,  of  convict,  674. 

judgment  of,  suspended  only  by  order  of  Supreme  Court 
or  judfi^e  thereof,  1243. 

when  convict  insane,  sections  1221  to  1224. 

when  convict  "enciente,"  1225,  1226. 
Oeath  Warrant— on  Judgment  of  death,  1217. 

return  uj^n,  after  execution,  1230. 
Debt— certain,  illegally  contracted,  not  invalid,  567. 

evidence  of,  subject  of  embezzlement,  610. 
Bebtor— fraudnlentiy  concealing  his  property,  154. 
Seoeiviiig— witness,  138. 
Defeetft—in.  indictments,  960. 

in  form  of  writ  of  habeas  corpus,  1495. 
Defendant— fraudulentiy  concealing  his  -pTopeTty,  155. 

party  prosecuted  )mown  as,  685. 

rights  of,  in  criminal  action*  686. 

not  to  be  unnecessarily  restrained  before  conviction,  6S8. 

not  to  be  witness  against  himself,  688. 
Oir  IMPEACHMENT— service  on,  on  impeachment  trials  740, 741. 

proceedings  against,  on  failure  to  appear,  742. 

mav,  after  appearance,  answer  or  demur,  743. 

if  demurrer  overruled,  must  answer,  744. 
Qir  TsiALGt  FOB  B£MovAi«  FBOK  OFFICE— servico  on,  760. 

failing  to  appear,  proceedings  against,  761. 

may  demur  or  deny  the  aoeusationx  762. 

form  of  objection,  763. 

manner  of  denial,  764. 

if  objections  overruled,  must  answer,  765. 

proceedings,  if  pleads  guilly,  refuses  to  answer,  or  de- 
nies, 766. 
Iir  CBDONAif  AcTioKS— on  arrest,  must  be  taken  before  what 
magistrate,  821,  822,  824. 

admission  to  bail,  822,  829,  862. 

must  be  taken  before  magistrate  immediately,  825. 

where  is  taken  before  another  ma^trate,  826. 

must  be  informed  of  charge  and  his  rights,  858. 

must  be  allowed  time  to  procure  counsel,  859. 

examination  of,  when  to  proceed,  860. 
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Hefendant— Con^iniiM. 

when  to  be  committed  for  examination  or  discharged  on 
baU,  $862. 

deposition  must  be  read  to,  863. 

-witnesses  must  be  examined  in  preisence  of,  865. 

may  produce  witnesses,  866. 

when  and  how  discharged*  871. 

when  and  how  committed,  872. 

when  idictment  is  found  and  he  not  in  custody,  -945. 

name  of,  in  indictment,  958. 

must  be  arraigned,  where,  976. 

presence  at  aiTai|;nment,  977. 

must  be  allowed  time  to  answer,  990. 

may  show  all  facts  tending  to  defense,  10^. 

refusing  to  plead,  1024. 

presence  of,  when  necessary  on  trial,  1043. 

entitled  to  two  days  to  prepare  for  tiial,  1049. 

when  there  are  several,  tney  cannot  sever  in  challeng- 
ing, 1056. 

must  be  informed  of  his  right  to  challenge,  1066. 

presumption  of  innocence  of,  1096. 

reasonable  doubt  as  to  guilt  of,  1096, 1097. 

discharging  one  of  several,  before  verdict,  for  witness, 
1099,  1100. 

discharged,  when  action  does  not  constitute  offense,  1117. 

on  bail,  appears  for  trial,  may  be  committed,  1129. 

presence  of,  on  rendering  verdict,  1148. 

verdict  as  to  some,  and  another  trial  to  others,  1160. 

when  to  be  discharged  or  not,  on  verdict  of  acquittal,  1165. 

when  to  be  held  or  discharged,  1188. 

presence  of,  at  Judgment,  1193. 

now  brought  before  court  for  judgment,  1194,  1195, 

arrest  of,  1199. 

arraignment  for  judgment,  1200. 

may  uiow  cause  why  judgment  not  pronounoed,  1201. 

in  what  cases  may  appeal,  1237. 

presence  of,  not  necessary  on  appeal,  1266. 

when  to  be  discharged  on  reversal  of  judgment,  1262. 

surrender  of,  by  bail,  1300. 

by  whom  arrested  for  purpose  of  surrender,  1301. 

as  witness,  1328. 

right  of,  to  conditional  examination  of  witnesses,  1836, 
1337. 

right  of,  to  examination  of  witnesses  on  commission, 
1349,  1350. 

must  be  discharged,  if  action  discharged,  1384. 
^^when  may  be  searched  in  presence  of  magistrate,  .1642. 

insanity  of,  1367-73. 
Pefiiiltlflns    of  terms  employed  in  the  code,  7. 
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orime  and  olfeiiae,  ^15. 

felony  and  misdemeanor,  17. 
Bifravd— intent  to,  8, 
DegTM  of  OUma^-TeaKniable  doubt  as  to,  1097. 

Joiytofind,  1157. 

conrt  to  determiner  npoo  plea  of  guilty,  USQl 

of  mnrder,  189. 

of  burglary,  460. 
Demwrar— to  articles  of  impeachment,  743. 

if  to4mpeachment,  overraled,  mnst  answer,  744. 

to  accusation  against  offtoers,  762;  763. 

pleading  on  part  of  defendant,  1002. 

to  indictment,  when  pat  in,  1003. 

groonds  of,  1004. 

now  put  in,  and  its  form,  1005. 

when  heard,  1006. 

Judgment  on,  1007. 

when  allowed,  bar  to  another  fxrosecution,  1006. 

resubmission  of  case  to  grand  jury  after,  1009L 

when  defendant  discharged  on,  1009. 

if  disaUowed.  1011. 

when  grounds  of,  must  or  may  be  taken,  1012. 
Benial— of  accusation,  762. 

form  of,  768. 

manner  of,  764. 
PdpOie    embraoes  every  mode  of  written  siatemeBi,  7. 
Deposit— oiBoer'receiTing,  in  insolvent  bank,  502.  [Bopealed.] 

instead  of  baU,  when  and  how  made,  1295. 1296/ 

how  to  be  applied,  1297: 

when  forfeited,  how  disposed  of,  1306. 
Dtpwitton    when  deemed  complete,  124. 

of  informers  of  threatened  offlmse,  702. 

of  complainant,  811. 

tndk  must  contain  what,  812. 

must  be  read  to  defeiidant  on  examination*  864. 

in  cases  of  homicide,  869, 

by  whom  and  how  kept,  870. 

to  be  returned  to  court,  883, 941. 

off  witnessep,  on  conditional  examination,  IdlS. 

such  to  be  transmitted  to  rlerk,  1844. 

when  may  be  read  in  evidence,  1345  1862. 

of  imprisoned  witness,  1346. 

of  diarges  against  oorporatioDs,  1894. 

defectively  entitled,  1401. 

for  search  warrant,  to  oontsin  what,  1527. 

such  to  be  returned  to  county  court,  1541.  -^ 

See  Examination  on  OotMrnaaiON,  13t9«fi2. 
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I>etainer— nnlawful,  $418. 

Dies — ^making  or  possessing,  for  counterfeiting,  480. 

Director — of  corporations,  defined,  572. 

See  CoBPOBATioNS. 
Diffcharge — one  of  seyeral  defendants,  for  witness,  1099,  1100 

e^t  of  such,  1101. 

of  jury  in  certain  cases,  1113,  1139,  1140, 1141, 1143. 

of  deiendant,  862,  871, 1164, 1188, 1262, 1384, 1487, 1488. 

of  fugitives  from  justice,  1555. 
Disease — ^publio  exposure  of  persons  afflicted  with  contagious^ 

394. 
Disfranehisement— of  legislator,  86. 

for  embezzlement  or  falsii'ying  accounts,  424,  514. 

fighting  duel,  228. 
Dis^pnise— wearing  of,  185. 
Disinterment  of  Bodies— see  Statutes,  p.  743. 
Dismissal— of  charge  by  grand  jury,  effect  of,  942. 

of  an  appeal,  1248,  1249. 

of  action,  when  may  occur,  1382. 

of  action  in  misdemeanor,  bar  to  another  prosecutlonr 
1387. 
Disorderly  Honse— keeping,  316. 
Dispersal— of  unlawful  assembly,  409,  410. 
Disposal— of  property  stolen  or  embezzled,  sec.  1407  to  1413. 

of  fines  and  forfeitures,  1307,  1570. 

of  issues  on  calendar,  1048. 
District  Attorney— disclosing  fact  of  indictment  found,  168. 

must  bring  action  on  undertaking,  712. 

proceedings  for  removal  of,  771. 

must  open  cause,  1093. 

if  fedls  to  attend  court,  it  may  appoint,  1130. 

duty  of,  on  an  inquisition,  1222. 

dismissal  of  action  on  application  of,  1385. 

duty  of,  when  fugitive  from  justice  arrested,  1554. 
Disturbance— of  reli^ous  meetings,  302. 

of  lawful  meetmgs,  59. 

of  certain  public  meetings,  403. 

of  legislature,  82. 

of  court,  710. 

of  the  peace,  415. 
Docket— of  justice  and  police  court,  how  kept,  1428. 
Bocnments— See  Wbttten  Instbttment. 
Dogs— when  considered  as  property,  491. 

See  AiOMALS. 
Doubt— as  to  guilt  of  defendant,  1096. 

as  to  degree  of  crime,  1097. 
Druggist— see  Apothsoabt. 
Drugs— administering  stupefying,  with  evil  intent,  222. 

apothecary  omitting  to  or  vrrongfolly  labeling,  380« 
Pen.  Code.— 66. 


782  DBUGS — ^EUBBZZLEMBNT. 

HtJigit— Continued, 

adulterating,  A  382. 
BmnkexmeM— Bee  uiroxicATioir. 
Duel— defined,  226. 

pnniBhmentfor  fighting,  with&tal  result,  226. 

punishment  for  fighting,  or  challenge,  227. 

persons  fighting  disf rftnchised,  228. 

posting  for  not  fighting,  229. 

datjr  of  officers  to  prevent,  230. 

leaving  State  to  evade  laws  against,  231. 

witnesses  to,  232,  780. 

in  certain  cases,  jurisdiction  of  indictment  for,  779. 
DuMi — ^when  a  defense  for  crime  committed,  26. 
Editors->liability  of,  for  libel,  253. 
Sel  Biver — act  to  regulate  fisheries  in,  continued  in  fosoe, 

subdivision  12,  23. 
Xleetion— violation  of  laws  of,  by  officers,  41. 

false  registration,  42. 

refusal  to  be  sworn  by  or  to  answer  judges  of,  43. 

UlegaL  voting  at,  45,  46. 

procuring  illegal  votes  at,  47. 

misconduct  by  inspectors  of,  49. 

changing  or  altering  ballots  or  returns  by  officens  of,  48. 

for^g  or  altering  Returns,  50. 

adding  to  or  subtracting  from  votes  given  at,  61. 

accessories  to  violations  of  laws  of,  62. 

intimidating  and  corruptiDg  electors,  53. 

unlawfully  furnishing  mon^  for,  64. 

offers  to  procure  offices  for  electors,  65. 

communicating  such  offer,  66. 

betting  on,  60. 

violating  any  provision,  61. 

ticket  not  conforming  to  laws,  62. 
Eleetion— extortion  from  candidate,  see  Statutes,  P<>729. 

assessment  for  nomination,  see  Statutes,  p.'T29. 
EleotiYe  Franohise — crimes  against,  section  41  to  61. 
Eleetor»— preventing,  from  attending  meetings,  68. 

intimidating  and  corrupting,  63. 

offering  to  procure  offices  for,  65. 
Smbankments—mjuring  or  destroying,  607. 
Embmlement— of  accounts  by  public  officer,  424. 

defined,  603. 

when  officer  guilty  of  ,  604. 

when  carrier  c^l^  of  ,  505. 

when  trustee,  banxer,  etc.,  guilty  of,  606. 

when  bailee,  tenant,  or  lodger  guilty  of,  507, 

whbn  clerk,  agent,  or  servant  guilly  of,  608. 

distinct  act  of  tabdng  not  necessary,  509, 

evidence  of  debt  subject  of,  510. 
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Xmbezileinent — ConHnued. 

claim  of  title  ground  for  defense,  $  511. 

intent  to  restore  property  no  defense,  612. 

«>tu^^  restoration  ^omA  for  mitigation  of  inu>iahn.ent. 

ponisbment  of,  514. 

jurisdiction  of  indictment  for.  In  certain  case,  7^6. 

pleading  in  an  indictment  for,  967. 

allegation  of  how  sustained,  1131. 
Xmbraeery— punishment  of,  92, 95. 
£xnigration— refusal  to  sell  tickets  to  passengers,  see  Statutes, 

p.  745. 
£rror— in  mdictment,  does  not  inyalidate,  960. 

in  pleading,  1404. 
Xscape— of  prisoner  from  State  Pnson,  1.05. 

attempt  to,  106. 

from,  other  than  a  State  Prison,  107. 

ofScers  suffering  conyicts  to,  108. 

assisting  prisoner  to,  109, 

carrymg  mto  prison  implements  for  aidmg,  110. 

costs  on  trial  lor,  HI. 

recapture  of.  person  arrested,  having  made,  854. 

doors  and  windows  mfty  be  broken,  when,  855. 

jurisdiction  of  indictment  for,  787. 
Svidence— offering  £Ehlse,  132. 

preparing  false,  134. 

destroying,  135. 

what  receivable  before  grand  jury,  919. 

grand  jury  not  bound  to  hear  certain,  920. 

degree  of,  to  warrant  indictment,  921. 

what  may  be  introduced  to  sustain  pleaof  not  guilty,  1020. 

rules  of,  on  trial  of  challenge,  1082. 

rules  of,  in  criminal  actions.  1102. 

on  trial  for  treason,  1103. 

on  trial  for  conspiracy,  1104. 

on  trial  for  bigamy,  1106. 

on  trial  for  forgery,  1107* 

on  trial  for  abortion  and  seduction,  1108. 

on  trial  for  selling,  etc.,  lottery  tickets,  1109. 

of  false  pretenses,  1110. 

if,  shows  higher  dSfense,  proceedings  thereon,.1112.  [Be- 
pealed.! 

when  closed  on  ether  side,  court  may  advise  acquittal, 
1118. • 

depositions  of  witnesses,  when  admitted  as,  13l5. 
Definitions  of— judicial  evidence,  G.  G.  P.,  1823.  Appendix. 

Eroof,  id.  1824. 
bw  of  evidence,  id.  1825. 
degree  of  certainty  required,  id.  1826. 
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Evidence — Contimied. 

original  evidence,  id.  §  1829. 
secondary  eyidence,  id.  1830. 
direct  evidence,  id.  1831. 
indirect  evidence,  id.  1832. 
indirect  evidence  classified,  id.  1957. 
primary  evidence,  id.  1833. 
partial  evidence,  id.  1834. 
satisfactory  evidence,  id.  1835. 
indispensable  evidence,  id.  1836. 
concmsive  evidence,  id.  1837, 
conclusive  evidence,  how  restricted,  id.  1978. 
cnmnlative  evidence,  id.  1838. 
corroborative  evidence,  id.  1889. 
inference  defined,  id.  1958. 
presumption  defined,  id.  1959. 
Beobee  of  Fboof— what  required  to  establish  fact,  O.  G.  P., 

1826.    Appendix, 
kinds  of  evidence,  id.  1827. 
degrees  of  evidence,  id.  1828. 

onewitoess,  when  sufficient  to  proof  a  fact,  id.  1844. 
Gensbai*  Pbinciples— direct  evidence,  what  sufficient  to 

prove  a  fact,  C.  C.  P.,  18^.    Appendix, 
testimony  confined  to  personal  knowledge,  id.  1845. 
testimony  to  be  in  presence  of  persons  affected,  id.  1846. 
witness. presumed  to  speak  the  truth,  id.  1847. 
presumption,  how  repelled,  id.  1847,  2051,  2052. 
one  person  not  affected  by  acts  of  another,  id.  184S. 
declarations  of  predecessors  in  title  as,  id.  1849. 
declarations  which  are  part  of  transaction,  id.  1850. 
evidence  relating  to  third  jxereon,  when,  id.  1851. 
declaration  of  decedent,  evidence  of  pedigree,  id.  1852. 
declarations  of  decedent,  evidence  against  successor,  id. 

1853. 
part  of  transaction  proved,  the  whole  admissible,  id.  1854. 
contents  of  writing,  how  proved,  id.  1855. 
agreement  in  writing,  deemed  the  whole,  id.  1856. 
construction  of  writing,  relates  to  place,  id.  1857. 
construction  of  statutes  and  instruments,  rule  of,  id.  1858. 
intention  of  Legislature  or  parties  to  be  pursued,  id,  1859. 
circumstances  to  be  considered,  id.  1860. 
terms  to  be  construed  by  general  acceptation,  id.  1861. 
written,  to  control  printed  words,  in  blank  form,  id.  1862. 
persons  skilled  to  decipher,  characters,  iiT.  1863. 
of  two  constructions,  which  to  be  preferred,  id.  1864. 
written  instrument  construed  as  understood  by  parties, 

id.  1865. 
construction  to  be  in  favor  of  natural  right,  id.  1866. 
material  allegations  only,  need  bo  proved,  id.  1867. 
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Xlvidenoe— Continued. 

evidence  to  "be  relevant  to  questionBin  dispnte,  id.  $1868. 

evidence  on  collateral  questions  in  discretion  of  court, 
id.  1868. 

affirmativo  allegations  only  to  be  proved,  id.  1869. 

facts  which  may  be  proved  on  trial,  id.  1870. 

judicial  notice,  of  what  facts  court  will  take,  id.  1875. 

persons  who  cannot  testify,  id.  1880. 
Kinds  and  Degbees  op  Evidence — knowledge  of  court,  facts 
within,  C.  C.  P.,  1875.    Appendix. 

acknowledged  writings  as  evidence,  id.  1951. 

entry  in  court  minutes,  id.  1376, 1^9. 

of  material  objects  presented  to  the  senses,  id.  1954. 

when  an  inference  arises,  id.  1060. 

presumption,  when  may  be  controverted,  id.  1961. 

specification  of  conclusive  presumptions,  id.  1962. 

specification  of  controvertible  presumptions,  id.  1968. 

what  evidence  indispensable,  id.  1967. 

perjury  and  treason,  evidence  required  to  prove,  id.  1968. 
Statute  of  Fbaxjds— will,  to  be  writmg,  0.  0.  P.,  1969.  Ap. 

revocation  of  will,  what  required  to  prove,  id.  1970. 

transfer  of  real  property,  evidenfce  required,  id.  ;L971-72. 

agreement  not  in  writing,  when  invahd,  id.  1973. 

representation  as  to  credit  of  third  party,  id.  1974. 
Pboduction  of  Evidence— by  whom  to  be  produced,  CO. 
P.,  1981.     Appendix. 

writing  altered,  wno  |o  explain,  id.  1982. 

warrants  to  commit  witnesses,  id.  1994. 

when  witness  prisoner,  id.  1995. 

manner  of  production — testimony,  how  taken,  id.  2002. 

testimony  of  witness  in  8tate,  id.  2021. 

testimony  of  witness  out  of  State,  id.  2024. 

how  to  procure  testimony  on  commission,  id.  2036. 

discharge  of  witness,  id.  2070. 

See  Affidavit;   Depositions;   Examination  of 
Witnesses. 

means  of  production — seeSuBP(ENA;  Witnesses. 
Effect  of  Evidence— jury  to  judge  of,  C.  C.  P.,  2061.   Ap. 

conclusive  evidence,  jury  not  to  judge  effect  of,  id.  2061. 

to  be  instructed  by  court  as  to,  id.  2061. 
]|£i8cellaneoi}s  Pbovisions  as  to  Evidence — accounts,  when 
not  admissible,  0.  0.  P.,  454.    Appendix. 

an  ofier  equivalent  to  payment,  id.  2074. 

whoever  pays  is  entitled  to  a  receipt,  id.  2075. 

objections  to  tender,  at  what  time  to  be  taken,  id.  2076. 

rules  of  construing  description  of  land,  id.  2077. 

offer  of  compromise  not  an  admission  of  debt,  id.  2078. 

confession  of  adultery,  effe  ct  of  in  divorce,  id.  2079. 

proceedings  to  perpetuate  testLmony — see  TssTiMDNir. 


786  EVIDXNCE— EZAMINEBS,  STATE  BOABD. 

Svidenoe— C<mtifitt«(t 

administration  of  oafhs  and  affirmaiions--dee  OAxa. 

qaeationa  of  fact  to  be  decided  by  jniy,  id.  $  2101. 

what  ^nestiona  to  be  decided  by  court,  id.  2102. 

qneations  of  fact  to  be  decided  by  court  or  referee,  id.  2103. 
Xzaminatiooi-— 
Of  GsABaK— whentoprooeed,  860. 

when  completed,  o61. 

postponement  of,  862. 

commitmitmentfor,  868. 

depositions  of  complainant  and  witnesses  to  be  read  on, 
^64. 

defendant  entitled  to  produce  witnesses,  866. 

who  may  be  present  at,  868.  * 

testimony,  how  taken  and  authenticated,  869. 
Or  WiTKBB8EsGoin>inoKAiiLT— defendant's  right  to,  1S35. 

in  what  cases  order  may  be  applied  for,  1836. 

application  for,  how  made,  1897. 

application  for,  to  whom  made,  1388. 

order  for,  when  granted  and  what  to  contain,  1839. 

must  proceed,  when,  1340. 

when  must  not  proceed,  1341. 
.  depositions  of  witness  to  be  transmitted,  1344. 
On  Comkxssiok — of  witnesses  residing  out  of  the  State,  1349. 

order  for,  when  and  by  whom  may  be  applied  for,  1350. 

commission  defined,  1351. 

application  for  such  order,  how  made,  1352. 

application,  to  whom  made,  1^53. 

orcier  for,  when  sranted,  1354. 

interrogatories,  how  settied  and  allowed,  1355. 
See  CoMKisaiON,  1357-1361. 
Bsaminatioii  of  Witnessea— oral  examination  defined,  0.  C.  P., 
2005.    Appendix. 

order  of  proof,  how  regulated,  id.  2042. 

when  wimess  may  be  excluded,  id.  2043. 

court  may  conti-oi  mode  of  interrogation,  id.  2044. 

direct  and  cross-examination  defined,  id.  2445. 

leading  question  defined,  id.  2046. 

witness.may  refresh  memory  by  notes,  when,  id.  2047. 

cross-examination,  as  to  what,  id.  2048. 

party  producing  not  allowed  to  lead  wituess,  id.  2049. 

witness,  when  and  how  examined,  id.  2050. 

how  imjpeached,  general  reputation,  id.  2061. 

impeachmentpf  Tviiness,  inoonsistentstatements,  id.  2052. 

evidenee  of  good  character,  when  allowed,  id.  2053. 
*  writing  shown  to  witness  subject  to  inspection,  id.  2054. 
See  Witnesses. 
Examiners,  fltat0  Board— member  of,  violating  laws  relating 
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Exceptions— to  chaUenge,  and  denial  of,  $  1077. 

not  taken  on  trial,  but  which  may  be  taken  by  both,  1172. 

not  taken  on  trial,  but  which  ms^  be  taken  by  deft.»  1173. 

snoh,  when  and  how  settled,  11*14. 

need  not  be  taken  to  written  charges,  1176. 
See  Bill  of  Exceptions. 
Exeentioa— procuring,  of  innocent  persons,  128. 
Of  Judgment— authority  for,  1213. 

of  fine,  1214. 

of  fine  and  imprisonment,  1215. 

of  death,  1217. 

suspension  of  capital,  1220. 

suspended  on  appeal  by  order  of  Supreme  Goort  or 
Judge  only,  1243. 

if  insane,  not  executed,  1224. 

if  "  enciente,"  proceedings,  section  1225-26. 

certificate  of  am)eal  stays  execution,  when  filed,  1243. 

duty  of  sheriff  under,  1244. 

to  restore  defendant,  1245. 

of  death  sentence,  how  completed,  1228. 

of  death  sentence,  where  to  take  place,  etc.,  1229; 
Exeeutive  Power  of  the  State— all  offenses  against,  enumer- 
ated from  section  65  to  77. 
Ezemption--issuing  false  certificates  of,  649. 

not  a  ground  of  challenge  to  juror,  1075. 
Exoneration  of  Bail— see  Bail. 
Experts— as  witnesses  on  trial  for  forgery,  1107. 
Explosion— death  from,  368.    . 
Expenses — of  insane  defendant  committed  to  asylum,  who 

pays,  1373. 

of  arresting  fugitives  from  justice,  1557. 
Exposure— of  persons  %ffected  with  contagious  disease,  394. 

See  Indecent  Exposxjbe. 
Extortion— by  executive  or  ministerial  officers,  70. 

defined,  518. 

what  threats  may  constitute,  519. 

punishment  of,  520'  521. 

obtaining  signature  by  extortionate  means,  522. 

sending  threatening  letters  with  intent  to  commit,  523.  • 

attempts  to  commit  by  verbal  threats,  524. 

from  candidate,  see  Statutes,  p.  729. 
Eaet— see  issues  of,  1014,  1042. 
False  Gertifieoate— by  public  officer,  167. 
False  daims— presenting  to  public  officer  for  payment,  72. 
False  Imprisonment— defined,  236. 

punishment  of,  237.     , 
False  rersonation— marrying  under,  528. 

in  other  cases,  529. 

receiving  property  under,  530. 
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FalM  Pretenseft— as  to  birth  of  child,  $  156. 

conspiracy  to  obtain  propertvr  under,  182. 

obtaining  property  under,  532.. 

married  persons  selling  lands  linder,  534. 

evidence  of,  1110. 
Talse  Statement— to  affect  market  price,  395. 
Palte  Weights  and  Meaiures— denned,  552. 

nsing,  553. 

stamping  on  casks  or  packages.  554. 

in  sales  by  ton  or  pound,  555. 
Falsifying — evidence,  from  section  132  to  138. 

records  and  documents,  from  section  113  to  117. 
Fear— as  an  element  of  robbery,  212. 
Fees,  Excessive— public  officer  receiving,  70. 
Felony— defined,  17. 

punishment  of,  18. 

limitation  of  action  for,  800. 

person  charged  with,  must  be  taken  beforewhom,  821. 

persons  jointly  charged,  1096-1100. 
What  abe  Felonies — abduction  of  women,  265. 

abduction  for  prostitution,  267. 

abduction  of  cnildren,  278. 

dbortion,  274. 

adding  to  or  subtracting  votes,  51. 

administering  poison,  216. 

administering  stupefying  drugs,  222. 

aiding  violation  ot  election  laws,  52. 

altering  draft  of  bill  or  resolution,  83. 

altering  enrolled  copy  of  either,  84. 

altering  brands,  357. 

arson,  455. 

asking  or  receiving  bribes  by  officer,  68. 

assaults  to  murder  or  kill,  217.    • 

assaults  to  rape  and  other  crimes,  220. 

assaults  with  caustic,  etc.,  244. 

assaults  with  deadly  weapons,  245. 

assisting  prisoner  to  escape,  109. 

attempts  to  escape  State  Prison,  106. 

attempted  fraudulent  recovery  of  insurance,  649. 

attempts  to  commit  crimes,  663,  664. 

attempts  to  commit  crimes  by  poison,  216. 

attempts  to  commit  crimes  by  deadly  weapons,  217. 

bigamy,  283,  284. 

bribes  of  members  of  the  Legislature,  57. 

bribe,  giving  or  offering  to,  85. 

bribes,  receiving  by,  86. 

bribes  of  executive  officers;  67. 

bribes,  attempts  with  jurors,  95. 

bribes  of  common  council,  supervisors,  etc.,  165. 
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Felony — Continued. 

Dribes,  receiving  by  judges,  etc.,  $  93. 
burglary,  460. 

burning  insured  property,  548. 
burning  buildings  not  subject  of  arson,  600. 
carrying  into  prison  aids  to  escape,  110. 
changing  ballots  or  returns,  48. 
child  stealing,  278. 
child  substitution,  157. 
compounding  offenses,  153. 
convict  escaping  State  Prison,  105. 
counterfeiting  coin,  bullion,  etc.,  479. 
crime  against  nature,  286. 
deserting  child,  271. 
destroying  jails,  606. 
destroying  works  of  art,  etc.,  623. 
•         destroying  records  by  officers,  113. 
dueling,  226,  227. 
embezzlement  defined,  503. 

embezzlement  of  accounts  and  falsifying  them,  424. 
extortion  in  certain  cases,  518. 
failing  to  cancel  warehouse  receipt,  582. 
forgery  generally,  uttering  notes,  etc.,  470. 
forgery  of  public  and  corporate  seal,  472. 
forgery  of  records  and  returns,  471. 
forgery  of  telegraphic  messages,  474. 
forgery  of  notes,  bills,  etc.,  and  u^ttering,  476. 
forgery  of  election  returns,  etc.,  50. 
frauds  in  registering  voters,  42. 
frauds  in  presenting  bills  to  officers  for  payment,  72. 
frauds  regarding  birth  of  infant,  156. 
frauds  in  organizing  corporations,  558. 
•     giving  bribes  to  members  of  the  Legislate,  85. 
giving  bribes  to  judges,  jurors,  referees,  etc.,  92. 
giving  bribes  to  common  council,  supervisors,  etc.,  165. 

grand  larceny,  487. 
aving  fraudulent  blank  license  receipts,  432. 
housebreaking,  4G1. 
illegal  voting,  45,  61. 
incest,  285. 

improper  attempt  to  influence  jurors,  95. 
issuing  fictitious  bills  of  lading,  577. 
issuing  fictitious  warehouse  receipts,  578. 
issuing  and  circulating  paper  money,  648. 
injuring  dams,  levees,  aqueducts,  etc.,  607. 
injuring  written  instruments,  617. 
injuring  highways,  private  ways,  etc.,  588. 
injuring^rauroads  and  railroad  bridges,  587. 
kidnappmg,  207. 
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Jelaaj— Continued, 

loroeny,  graod,  (487. 

larceny  out  of  State  of  property  reoeiyed  in,  497. 
larceny  records  by  officers,  113. 
leaying  State  to  fight  duel,  231. 
leaving  State  to  engage  in  prize  fight,  414. 
miking  false  entries  in  records  or  returns,  471. 
making  fictitious  bills,  476. 
making  counterfeit  dies  or  plates,  480. 
making  false  manifests,  541. 
manslaughter,  192. 

making  or  remoyinp^sienal  lights,  610. 
married  person  sellmg land  by  misrepresentatioii,  534. 
marrying  under  false  personation,  528. 
mayhem,  203. 
misprision  of  treason,  88. 

«  misconduct  of  jurors,  referees,  etc.,  9i6.  j 

mock  auctions,  535. 
murder,  187. 

neglect  of  duly  by  board  of  examiners,  441. 
neglect  to  pay  oyer  money  by  officer,  425. 
o£fering  forged  or  false  instrument  for  record,  115. 
offering  filse  eyidence,  132. 
offluoer  refusing  to  surrender  books,  etc.,  76. 
officer  suffering  escapes,  108. 
officer  rceiyin^  bribes,  93,  83,  84. 
officer  neglectmg  to  piy  oyer  money,  425. 
officer  buying  scrip  or  being  interested  in  contracts,  71. 
perjury,  118.  ♦ 

perjury,  subomatioi^  of,  127. 
possessing  counterfieit  bullion,  479. 
possessing  forged  notes,  475. 
preyentixig  meeting  of  Legislature,  81. 
preparing  false  eyidence,  134. 
poisoning  food,  medicine,  water,  etc.,  347. 
procuring  execution  of  innocent  person,  128. 
prize  fighting,  412,  414. 
rai>e,  261. 

resisting  process,  411. 
rescuing  prisoners,  101. 
robbery,  211. 
seduction,  266. 
seling  land  twice,  533. 

selling  hypothecated  or  pledged  property,  581. 
treason,  37. 

treason,  misprision  of,  38. 
using  gunpowder  in  certain  way,  etc.,  601. 
yessel  willfully  destrojring,  539,  540. 
violating  sepulture,  290,  291. 
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Felony — Cofniinyj^, 

violating  election  laws,  $  61. 

yiolation  of  laws  against  dealing  in  scrip,  71. 
Females— procnring,  under  seventeen,  to  perform  in  public, 
306,  307. 

abduction  of,  265. 

abduction  of,  for  purpose  of  prostitution,  267. 

playing  where  liquors  are  sold,  306. 
Fences — tearmg  down  to  pass  through  inclosure,  see  Statutes, 

pp.  715,  725. 
Ferry— maintaining  unlawfully,  386. 

violation  of  conditions  ot  undertaking  to  keep.  387. 

neglecting  to  pay  toll  for  crossing,  389. 
Fictitions  Name— proceedings  when  defendant  indicted  by, 

958,  989. 
Fines— officer  failing  to  pay  over,  collected,  427. 

maybe  added  to  imprisonment,  672. 

duration  of  imprisonment,  xmtil  paid,  1205, 1456. 

judgment  to  pay,  constitutes  a  lien,  1207. 

judgment  to  pay,  how  executed,  1214, 1215, 1454. 

imposed  on  corporations,  how  collected,  1395. 

disposition  of,  1457, 1570. 
Fire — setting  woods  on,  384. 

obstructing  attempts  to  extinguish,  385. 

prisoners  may  be  removed  in  case  of,  1607. 

£u:ceny  of  goods  saved  from,  in  San  Francisco,  500. 

destruction  of  forests  by,  see  Statutes,  p.  713. 

on  departing  from  camp,  see  Statutes,  p.  725. 
Firearms— selling  to  Indians,  398. 

Fire  Department— officers  of,  issuing  false  certificates  of  ex- 
emption, 649. 
Fish — ^protection  of,  from  section  631  to  637 ;  act  continued 
in  force,  23. 

trout,  not  to  be  taken  at  certain  seasons,  631 ;  act  con- 
tinued in  force,  23. 

trout,  not  to  be  taken  except  by  hook  in  certain  coun- 
ties, 632. 

trout,  not  to  use  nets,  etc,  633. 

salmon,  not  to  be  taken  at  certain  season,  634. 

taking  or  destroying  by  explosives,  etc.,  63d. 

owners  of  dams  to  provide  fish  ladders,  etc.,  637. 

permanent  contrivances  for  catching,  636. 

acts  relating  to,  continued  in  force,  subdivisions  8-12,  23. 

cat  fish,  see  Statutes,  p.  747. 

fishways,  maintenance  of,  see  Statutes,  p.  747. 

fishing  by  aliens,  see  Statutes,  p.  748. 
Fiztnres— larceny  of,  495. 
Food— adulterating,  etc.,  382. 

disposing  of  tainted,  383. 
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Foroe — ^what  degree  of,  maj  be  nsed  in  making  arrest,  §  843. 
Forcible  Entry  and  Detainer^-ponifibment  of,  418. 
Foreign  Oonviete— importing,  l7d. 
Foreign  Law — acts  punishable  under,  655. 
Foreman  of  Grand  Jnry— appointment  of,  902. 

oath  of,  903. 

may  administer  oath  to  witnesses,  918. 
Foreits  of  State,  Ete.— firing,  act  of  1872,  p.  713. 
Forfeiture— 
Op  Pbopeety— conviction  of  crime  does  not  work,  677. 
Or  Bahi  ob  Deposit — ^in  what  cases  and  how  ordered,  1305^ 

when  and  how  discharged,  1305. 

to  be  enforced  by  action,  1306. 

how  disposed  of,  1307,  1570. 
Forfeiture  of  Oi&cer-for  acting  without  qoaliiying,  65. 

by  members  of  the  Legi^ture,  88. 

for  conviction  of  crimes,  9b. 

for  inhumanity  to  prisoners,  147. 

for  violation  of  duties,  661. 

for  askingf  or  receiving  bribes,  68. 

for  receivm^  rewards  for  deputation,  74. 
Forgery — of  election  returns,  50. 

offering  forged  instruments  for  record,  115. 

of  trade  marks,  350. 

of  State  revenue  stamps,  437. 

of  wills,  conveyances,  notes,  bonds,  etc.,  470. 

of  records,  470. 

of  public  and  corporate  seals,  472. 

punishment  of,  473. 

of  tele^phic  messages,  474, 

possessm^  or  receiving  forged  notes,  etc.,  475. 

pleading  in  an  indictment  for,  in  certain  casea,  965. 

exidence  of  experts  on  trial  for.  1107. 
Form— of  warrantor  arrest,  814, 1427. 

of  commitment,  863,  872,  873,  877. 

of  bench  warrant,  935,  981,  1197. 

of  indictment,  951. 

of  undertaking  on  bail,  1278,  1306. 

of  subpcena.  1327. 

of  summons  against  coroorations,  1391. 

of  coroner's  warrant,  5118. 

of  search  warrant,  1529. 
Ftand— management  corporation,  from  section  557  to  572. 

in  concealing  properly,  154,  155. 

as  to  birth  of  child,  156. 

in  special  partnership,  358. 

to  affect  market  price,  395. 

in  subscriptions  of  stock  of  corporations,  557. 

in  procuring  organization  of  corporations^  etc.,  55& 
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in  keeping  accounts  of  corporations,  $  563. 

in  fitting  out  yessels,  541. 

destroying  yessels,  539. 

regarding  wrecked  property,  544. 

destroying  insured  properly,  648. 

in  presenting  proofs  ot  property,  549. 

in  packing  extraneous  substonces  wi^  ffoods,  381. 
Fraudulent  Ooncealment— of  property  by  deotor,  154. 

of  property  by  defendant,  156. 
Fraudulent  (Conveyances— penalty  for  being  a  party  to,  631. 
Fraudulent  Insolvencies— oy  corporations,  etc.,  from  section 

557  to  572. 
Fraudulent  Documents— issuing,  etc,  577,  583. 
Freehold— malicious  injury  to,  602. 
Freights  and  Fares— overcharges  by  raihroad  officer,  625. 
Fugitives  from  Justice— rewards  for  apprehension  of,  1547^ 

from  another  State,  when  to  be  deuvered  up,  1548. 

magistrate  to  issue  warrant,  1549. 

arrest  and  commitment  of,  1550,  1561. 

admission  of,  to  bail,  1552. 

district  attorney  to  be  notified  of  arrest  of,  1558r 

duty  of  district  attorney  in  regard  to,  1554. 

when  must  be  discharged,  1555. 

proceedings  against,  to  be  transmitted,  1556. 

from  this  State,  1557. 

expense  incurred  in  arresting,  1657. 

no  fee  or  reward  for'arresting,  1558. 
Funding  Acts— continued  in  force,  subdivision  3,  23. 
Chunbling  or  Gaining— prohibited;  penalty  for,  330. 

permitting,  in  nouse  owned  oriented,  331. 

winning  by  fraudulent  means,  332. 

witness  to,  neglecting  or  refusing  to  attend  trial,  333. 

privilege  of  witness  to,  334. 

duties  of  officers  in  regard  to,  335. 

enticing  to  visit  place  of,  318. 
Game— violating  laws  for  preservation  of,  626-631. 

having  in  possession  during  time  of  prohib'd  killing,  629. 
Oat— stealing,  498. 

Gas  Pipes— injuring  or  obstructing,  624. 
Gender— words  in  masculine  include  feminine,  7. 
Gift  Enterprise— see  Lotteby. 
Glanders— «ale  or  exposure  of  animals  having,  400,  401. 

animals  having,  400. 
Ckdd  Bust— larceny  of,  see  Staxutes,  p.  715. 
Good  Behavior— see  Convicts. 
Governor— may  order  out  troops  to  aid  in  executing  process,  725. 

may  in  certain  cases  declare  eounty  in  insurrection,  732. 

mayrevoke  such  proclamation,  7^. 

FZN.  CODB.— 67. 
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duties  of  in  regard  to  death  aentence,  ^^  1218,  1219. 

may  grant  commatations,  reprieves,  and  pardon,  1417. 

power  of,  in  conviciiona  of  treason,  1418. 

to  communicate  toLegisla're  pardons,  etc.,  granted,  141A. 
Qrand  Juror— acting  after  challenge  has  been  allowed  164. 

disclosing  fact  of  indictment  haying  been  found,  168. 

disclosing  what  transpired  before  l^e  grand  jury,  169. 

oath  of,  904. 

See  Chaluekob  ;  Grand  Juby. 
-Onnd  Jury— may  present  accusation  against  public  officer,  758. 

formation  of,  provided  for,  893. 

who  may  challenge,  894. 

cause  oi  challenge  to  panel,  895. 

cause  of  challenge  to  individual  juror,  896. 

challenge,  how  taken  and  tried,  897. 

dedsion  upon  challenge,  898. 

-efifect  of  allowing  chalTenge  to  panel.  899. 

efiect  of  allowing  challenge  to  juror,  900. 

objections  to,  can  only  be  taken  by  chaUenge,  901. 

appointment  of  foreman  of,  902. 

oam  of  foreman  of,  903. 

•oath  of  members  of,  904. 

charge  of  the  court  to,  905. 

retirement  and  discharge  of,  906. 

special,  907. 

order  for  special,  908. 

order  for  special,  how  executed,  909. 

special,  how  formed,  910. 

lowers  of,  916. 

presentment  by,  denned,  916. 

indictment  by,  defined,  917. 

foreman  may  administer  oath  to  witness,  918. 

evidence  receivable  before,  919. 

not  bound  to  hear  certain  evidence,  920. 

degree  of  evidence  to  warrant  indictment,  921. 

jurors  must  declare  their  knowledge  as  to  crimes,  922. 

must  inquire  into  cases  of  persons  imprisoned,  928. . 

entiUed  to  access  to  public  prisons,  924. 

when  and  from  whom  may  ask  advice,  925. 

who  may  be  present  at  sessions  of,  925. 

secrets  of,  to  oe  kept,  926. 

Juror  not  to  be  questioned  for  his  conduct,  927. 

to  examine  books  and  accounts  of  county  ofiicers,  928. 

presentment  by,  must  be  by  twelve  members,  931. 

mdictment  by,  must  be  by  twelve  members,  940. 

chai^  can  be  resubmitted  to,  942. 

to  investigate  charges  against  corporations,  1395. 

interpreter  for,  see  Statutes,  p:  715. 
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See  Gbabd  Jubob;  GHAUiENaE. 
Orand  Laroeny-^^ee  Labcemt. 
Graves— see  Seftjltube. 
Guard— for  iails,  ^  16  LO. 
Guide  BoarOB— injuring,  590. 

Guilt— reasonable  doubt  as  to,  CTound  for  acquittal,  1096. 
Gunpowder— keeping,  unlawfully,  375. 

using,  in  destroying  and  injuring  buildings,  601. 
Habeas  Corpus,  Writ  of— refusal  to  issue  or  obey,  36. 

reconnning  persons  discharged  upon,  363. 

concealing  persons  entitled  to  benefit  of,  364. 
.  baa  ou,  1286. 

-who  may  prosecute,  1473. 

application  for,  how  made,  1474. 

Dj  whom  issued  and  to  whom  returnable,  1475. 

must  be  granted  witiiout  delay,  1476. 

to  contain  what,  1477. 

how  served,  1479. 

disobedience  to,  1480. 

return,  what  to  contain,  1480. 

body  must  be  produced,  when,  1481. 

when  hearing  may  proceed  without  the  body,  1482. 

hearing  on  return,  1483. 

proceeding  on  hearing,  1484. 

when  court  may  discharge  the  party,  1485. 

when  to  remand  the  party,  1486. 

grounds  of  discharge  in  certain  cases,  1487,  1488 

lor  purposes  of  bail,  1489. 

judge  may  take,  1491. 

judge,  when  to  remand,  1492. 

dispositionof  party  pending  proceedings  on  return,  1494. 

defect  in  form  of,  when  immaterial,  ll^5. 

imprisonment  after  discharge  on,  1496. 

may  issue  in  Certain  cases,  14971 

service  of,  1502. 

by  whom  issued  and  when  returnable,  1508. 

wnere  returnable,  1504. 

damages  for  failure  to  obey,  1505. 
Health  Laws— violation  of,  377. 

neglecting  to  perform  duties  under,  378. 
Higher  Oflbnse— than  charged,  proceedings  for,  1112. 
Highways— railroad  crossing,  neglecting  to  sound  bell  or 

whistle,  390. 

racing  on,  396. 

malicious  injury  to,  588. 
Home  of  the  Inebriate — act  continued  in  force,  23. 
Homicide— excusable,  195. 

justifiable,  196,  197. 

bare  fear  does  not  justify,  198. 
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justifiable  and  excusable,  not  pmushable,  $  199. 

attempts  to  commit,  216. 

assamts  to  commit,  217. 
JCtTBDEBp-^defined,  187. 

degrees  of,  189. 

punishment  of,  190. 

assault  with  intent  to  commit,  217. 

jurisdiction  of  indictment  for,  in  certain  cases,  790. 

limitation  of  action  for,  799. 

when  burden  of  proof  shifts  in  trials  for,  1105  « 
Kahblattohter— denned,  192. 

voluntary  and  inyoluntaiy,  192. 

punishment  of,  193. 

par^  injured  must  die  within  a  ;^ear  and  a  day,  194. 
Hbun  of  Labor— by  minors,  not  required,  661. 

on  public  works,  act  of  1872,  p.  715. 
Hone  Badng—see  Baoino. 
House— keepmg  disorderly,  316. 

enticing  to,  266. 

admission  of  minor  to,  309.    , 
Houaebreakixig— see  BubqiiAbt. 
House  of  Oorrection,  see  Statutes,  p.  736. 
House  of  111 -Fame— see  Bawdy  House. 
Humboldt  Bay— thi-owing  sawdust  into,  612. 
Hunting'— upon  inclosed  lands  without  permission,  see  Stat- 
utes, p.  725. 

injury  to  animal  of  another,  see  Statutes,  p.  725. 
Husband  and  Wife— selling  lands  under  false  prefensee,  53i. 

when  are  incompetent  witnesses,  1322. 
Idiots— incapable  of  commiting  crime,  26. 
Ignoranoe  of  Faot— a  defense  for  crime  committed  under,  26. 

See  MiSTAEE. 
HI -Fame— keeping  or  residing  in  house  of ,  815;  23. 
Impeachment— right  of,  preserved,  10. 

certain  officers  liable  to,  737. 

articles  of,  how  prepared,  738. 

must  be  tried  by  the  Senate,  738. 

articles  of,  to  whom  delivei«d,  739. 

time  of  hearing,  710. 

serrice  on  defendant.  741. 

Sroceeding  on  failure  to  appear,  742. 
efendant  may  answer  or  demur  to,  743. 
if  demurrer  overruled,  must  answer,  744. 
senate  must  be  sworn  on  trial  of,  745. 
two  thirds  necessary  to  conviction,  746. 
judgment  on  conviction,  how  pronounced,  747,  748. 
nature  of  judgment,  749. 
officer  on  nial  oy,  disqualified  until  acquitted,  751. 
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yacancy  thus  occnrring,  how  Med,  $  751 

of  Lieutenant  Governor,  752. 

not  a  bar  to  indictment,  753. 
Implements— possession  of  burglarious,  466. 
Imprisonment— second  term  of,  when  commenceB,  669» 

for  life,  671. 

when  term  of,  commences,  67G. 

fine  may  be  added  to,  672. 

civil  rights  suspended  during,  673. 

civil  death  from,  674. 

preceding  sections  limited,  675. 

convict  prot^ted  during,  676. 

forfeiture  resulting  from,  677. 

ierm  of,  on  certain  judgment,  when  to  oommenoe,  1205« 

duration  on,  judgment  to  pay  fine,  1206. 

judgment  of,  how  executed,  1215,  1456. 

duly  of  sheriff  on  receiving  copy  of  judgment  of,  1216. 
See  False  Iuprisoniiknt. 
Improvements,  Fnblio— injuring,  622. 
Incest— imnishment  of,  285. 

jurisdiction  of  indictment  for,  785. 
IncloBuret— passing  through  and  leaving  ojpen,  pp.  715,  725. 
Indecent— exposure  of  person,  exhibition,  pictvres,  advertise- 
ments, etc.,  Sll. 

articles  to  be  seized,  312,  313. 

and  destroyed,  314. 
Indians— selling  liquors  to,  897. 

selling  firearms  and  ammunition  to,  398.      * 

may  take  fish,  636. 
Indictment— disclosing  the  fact  of  its  having  been  found,  by 
juror,  etc.,  168. 

conspiracy  to  procure  false  and  malipious,  182. 

crimes  prosecuted  by,  682. 

impeachment  not  to  bar,  753. 

jurisdiction  of,  kidnapping,  abduction,  etc.,  784. 

jurisdiction  of,  for  bigamy  or  incest,  785. 

jurisdiction  of,  for  escaping  from  prison,  787. 

jurisdiction  of,  for  treason,  788. 

jurisdiction  of,  steiding  property  out  of  and  bringing  in 
State,  789. 

jurisdiction  of,  for  murder,  where  party  dies  in  this 
State,  790. 

jurisdiction  of,  against  accessory,  791. 

former  conviction  or  acquittal,  oar  to,  793,  794. 

when  considered  found,  803. 

what  offenses  must  be  prosecuted  by,  888. 

in  what  court  found,  890. 

defined,  917. 
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degree  of  eyidence  to  warrant,  $  921. 

must  be  found  by  twelye  jurors,  indorsed,  etc.,  940. 

if  not  found,  depositions  to  be  returned  to  court,  941. 

names  of  witnesses  to  be  placed  at  foot  of,  943. 

proceedings  on,  when  de^ndant  is  not  in  custody,  945. 

now  presented  and  filed,  944. 

is  first  pleading  bv  the  people,  949. 

what  to  contain,  950. 

form  of,  951. 

must  be  direct  and  certain,  952. 

when  found  by  fictitious  name,  953.     , 

must  charge  what,  954. 

time  of  committing  o&SDse  nded  not  be  stated,  955. 

construction  of  words  used  in,  957,  958. 

when  sufficient,  959,  960. 

what  need  not  be  stated  in,  961. 

pleading,  to  libel,  964. 

pleading,  to  forgery,  965. 

pleading,  to  peijury,  966. 

pleading,  to  larceny  or  embezzlement,  967. 

pleading,  to  indecent  exposure,  967. 

against  several,  970. 

preyious  conviction,  how  pleaded,  969.    [Repealed.] 

principal  and  accessoij,  971. 

accessory  treated  as  principal,  972. 

accessory  liable  to,  though  principal  has  not  been,  771. 

when  set  aside  on  motion,  9195. 

objections  to,  waived,  unless  motion  made,  996. 

motion  to  set  aside,  when  heard,  997. 

if  motion  to  set  aside,  denied  or  granted,  what  proceed- 
ings are  had,  997. 

effect  of  orden  for  resubmission,  998. 

when  order  to  set  aside  no  bar  to  further  prosecution,  999. 

transmission  of  certain,  1028. 

against  Superior  Judge,  1029,  1080.  • 

allegalion  of  embezzlement  in,  ll3l. 
Indorsement— on  indictment,  940. 

-  on  order  for  admission  to  bail^  982. 
Inebriate,  Home  of— act  continued  in  force,  23. 
InliDrmation — of  threatened  offense,  701. 

of  committed  offense,  must  be  filed,  7^. 

what  prosecutions  must  be  by,  889. 

prosecution  by,  682. 

not  barred  by  impeachment,  753. 

for  felony,  wnen  filed,  800.  » 

for  misdemeanor,  when  filed,  801.  ^ 

when  absent  from  state,  802.      '  j 

filing  after  examination  and  commitment,  809.  -.* 


INFOKMATION — INSANE  PERSONS.  799 

Information — Continued. 

offenses  prosecuted  by,  $888. 

accusations  a^^ainst  county  officers,  890. 

the  first  pleading,  949. 

must  contain,  950. 

form  of,  951. 

must  be  direct  and  certain,  952. 

defendant  charged  by  fictitious  name,  958. 

must  charge  but  one  offense,  954. 

allegation  as  to  time  of  offense,  955. 

construction  of  words  in,  957. 

words  of  statute  not  strictly  pursued,  958. 

when  sufficient,  959. 

defects  of  form,  960. 

presumptions  of  law  in,  961. 

for  libel,  964. 

for  forgery,  when  subject  of,  withheld,  965. 

for  perjury,  966. 

for  larceny,  967. 

obscene  books,  etc.,  968. 

against  several  defendants,  970. 

wnen  set  aside  on  motion,  995. 

objections  waived,  if  motion  is  not  made,' 996. 

proceedings,  on  motion  to  set  aside,  997. 

order  for  resubmission,  998. 

order  to  set  aside  no  bar  to  future  prosecution,  999. 
'    demurrer  to,  1004. 

form  of,  1005. 

pleas  to,  1016.     . 

form  of  pleas  to,  1017. 

of  guilty,  1018. 

of  not  guilty,  1018. 

against  superior  judge,  1029. 
,    allegations,  how  sustained  in  embezzlement,  1131. 

increase  of  bail  on,  1289. 
Informer — of  threatened  offense,  must  beexam'ed  on  oath,  702. 

of  committed  offdnse,  must  be  examined  on  oath,  811. 
See  Pbosecutob. 
Inkeeper— refusing  to  receive  guests,  365. 
Inxiooence — ^presumed  until  contrary  is  shown,  1096. 
Inquisition — to  be  held  in  certain  cases,  after  judgment  of 
death,  1221,  1225. 

duty  of  district  attorney  upon  such,  1222. 
Insane  Asylum — commitment  of  insane  prisoner  to,  1370. 

expenses  of  such,  how  paid,  1373. 

keeping  liquor  within  one  mile  of,  172. 
Insane  Convicts— disposition  of,  1582. 
Insane  Persons— incapable  of  committing  crimes,  26. 

cruel  treatment  of,  361. 
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cannot  be  tried,  sentenced,  or  punished,  $  1367. 

proceedings  on  judgment  against,  section  1221  to  1224. 

governor  to  ajspoint  a  day  to  execute,  1224. 

expenses  of  mileage,  etc.,  1373. 
IllMllit7— 4icqnittal  on  ground  of,  1167. 

of  defendant,  when  claimed,  how  determined,  1368. 

order  of  trial  of  question  of,  1369. 

charge  of  the  court  in  such  case,  1369. 

verdict  and  proceeding  thereon,  1370. 

if  defendant  committed  to  asylum  on  ground  of,  bail 
exonerated,  1371. 

must  remain  in  asylum  till  sane,  1372. 
Inidlvenoy,  Fraudulant— see  Fraxtd  ;   Fhattdulent  Coktzy- 

ANCES. 

Inaolvent  Bank — officer  of,  receiving  deposits  in,  562. 
InspectoTfl  of  Election — changing  ballots  or  altering  returns,  48. 

unfolding  or  marking  tickets,  49. 
Inftmments,  written— larceny  of,  492. 

completed  but  not  delivered,  larceny  of,  494. 

makmg,  on  unstamped  paper,  438. 

injuring  or  destroying,  617. 
Insurance — effecting,  with  foreign  comp'y  not  giving  bond,  4S9. 

presenting  false  proof  in  support  of  claim  on  policy  of, 
549. 
Insured  Property— burning  or  destroying,  548. 
Insurrection — ^resisting  process  in  county  declared  in,  411. 

governor  may  declare  county  in,  when,  782. 

may  revoke  such  proclamction,  when,  733. 
See  Biot;  unlawful  Assembly. 
Intent— must  be  united  with  act  to  constitute  crime,  20. 

how  manifested,  21. 

how  determined,  where  crime  committed  under  intoxi- 
cation, 22. 

to  defraud,  8.  ' 

Interment— unlawful,  297. 

Interrogatories — on  an  examination  on  commission,  how  set- 
tled and  allowed,  1355. 
Intervention  of  Officers— in  what  cases,  697. 

persons  assisting,  justified,  698. 
Intimidation— of  jurors,  95. 

of  electors,  53. 
Intoxication— no  excuse  for  crime,  22; 

acts  of  ph3rsicians  under,  346. 

selling  minors  drinks  to  produce ;  see  Statutes,  p.  716. 

of  engineer  in  charge  of  irain,  391. 

of  conductor  or  driver,  391. 

train  dispatcher,  391. 

telegraph  operator,  391. 
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intoxicfttion  of  officers,  see  Statutes,  p.  $  746. 
Inventory — of  property  taken  on  search  warrant,  1^37. 

cop^r  of,  to  whom  delivered,  1538. 
Irregnlarity— dismissal  of  appeal  for,  1248. 
iMue  of  Faet-<lefined,  1041. 

how  tried,  1042. 

of  law  to  be  tried  as  when,  251,  1125. 

in  trial  of  challenge  to  jnror,  1061. 

of  facts  denied  in  challenge,  1078. 

how  tried,  1079-61. 
Jail— destroying  or  injuring,  606. 

guard  for,  1610. 

Bee  CoxTNTT  Jails;  Pbibon. 
Jailer — suffering  prisoners  to  escape,  108. 

answerable  tor  safe  keeping  of  U.  S.  prisoners,  1|S02. 

papers  served  on,  for  prisoner,  1609. 
See  Keepeb. 
Judges— indictment  or  information  against,  1029. 

See  Maoistbates;  Officebs;  Judicial. 
Judgment— justice  or  constable  purchasing,  97. 

conviction  by,  in  justice's  court,  jury  being  waived,  689. 

on  impeachment,  how  pronounced,  747,  748. 

nature  of  such,  749. 

of  suspension  from  office,  effect  of,  750. 

civil  death  from,  674. 

suspension  of  rights  by,  673. 

fine  may  be  added  to,  672. 

forfeiture  by  law,  677. 

judgment,  when  commenced  to  be  executed,  670. 

of  removal  on  conviction  of  officer,  769. 

how  pleaded,  962. 

on  demurrer,  1007. 

on  special  verdict,  1155 

on  informal  verdict,  1161. 

motion  in  arrest  of,  1185,  1450. 

court  may  cause  an  arrest  of,  without  motloD,  1186. 

effect  of  arresting,  1187. 

appointing  time  for,  1191. 

presence  of  defendant  for,  1193. 

arraignment  of  defendant  for,  1100. 

what  cause  may  be  snown  against  pronouncing,  1201. 

to  be  pronounced,  if  no  cause  shown,  1202. 

to  pay  fine,  duration  of  imprisonment,  1205. 

to  pay  fine,  constitutes  a  lien,  1206. 

enfry  of,  1207. 

authority  for  execution  of,  1213. 

for  fine,  how  executed,  1214. 

for  fine  and  imprisonment,  how  executed,  1215. 
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of  imprisonment,  duty  of  sheriff  on  receiving  copy  of, 

$  1216. 
of  ^eath,  warrant  of  execution  on,  1217. 
of  death,  duty  of  judge  on  passing,  1218. 
of  death,  duty  of  governor  on  receiving  copy  of,  1219. 
of  death,  when  suspended,  1220. 
of  death,  how  executed,  1228. 
of  death,  passed  and  defendant  supposed  insane,  inquiry 

to  be  had,  1221. 
proceedings  on  such  inquisition,  1222-24. 
of  death,  in  force  but  not  executed,  proceedings,  1227. 
onapi>eal,  1258. 
execution  stayed  by  certificate  of  Supreme  Court  or 

Judge,  1243. 
when  convict  insane,  section  1221  to  1224. 
when  enciente,  sections  1225, 1226. 
on  appeal,  what  may  be  reviewed,  1259. 
may  oe  modified,  affirmed,  or  reversed,  1260. 
of  reversal  on  appeal,  when  discharges  defendant,  1262. 
of  affirmance  on  appeal,  to  be  executed,  1263. 
of  appellate  court,1aow  entered  and  remitted,  1264. 
in  justice's  court,  to  be  entered  on  the  minutes,  1453. 
against  prosecutor  to  pay  costs,  1448. 
when  to  be  rendered,  1M9. 
Judgment  Boll— what  must  be  entered  on,  1207. 
JunK  I>6aler8 — ^buying  from  minors,  601. 
other  sections  apply  to,  502. 
failing  to  keep  register,  339. 
refusal  to  disclose  facts,  342. 
refusing  inspection  of  books,  343. 
Jvrifldiotion— of  offenses  committed  in  this  state,  777. 

of  offenses  commenced  out  of  but  committed  in  the 

state,  778. 
for  fighting  duel  out  of,  and  party  dies  in  the  State,  779. 
when  inhabitant  leaving  the  state  to  evade  dueling  laws, 

780. 
when  offense  is  committed  partly  in  two  counties,  781. 
of  offenses  committed  on  boundary  of  counties,  782. 
of  offenses  committed  on  a  vessel,  783. 
for  kidnapping,  abduction,  etc.,  784. 
for  bigamy  or  mcest,  785. 
of  feloniously  taking  property  from  one  county  to^an- 

other,  786. 
for  escaping  from  prison,  787. 
for  treason,  when  overt  act  out  of  state,  788. 
for  stealing  property  out  of  and  bringing  into  state,  789. 
for  murder,  m  certain  case,  <790. 
of  accessory,  791. 
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where  principals  are  not  present  at  commission  of  crime, 
$  792. 

when  concurrent,  antrefois  convict  or  acquit,  bar,  793-4. 

for  prize  fighting,  795. 

pleading,  962. 

where  court  has  no,  may  discharge  jury,  1113-15. 

of  appellate  court,  when  ceases,  1265. 
Jnrors— giving  bribes  to,  92. 

receiving  bribes,  93. 

improper  attempts  to  influence,  95. 

misconduct  of ,  96. 

disqualification  of,  1076. 

must  declare  knowledge  of  case  in  court,  1120. 

may  be  permitted  to  separate,  1121. 

when  one  becomes  unable  to  act,  1123, 

oath  of,  1437. 

See  Ohallenge  ;  GraitdJubob. 
Jury — ^waiver  of,  689. 

disturbance  before,  contempt  of  court,  166. 

trial  hj,  preserved  in  certam  cases,  767. 

formation  of,  1046. 

discharge,  when  challenge  allowed,  1065. 

peremptory  challenges  of,  1070. 

number  of  counsel  who  may  argue  to,  1095. 

may  be  discharged,  when  court  nas  no  jurisdiction,  1113. 

proceedings,  if  so  discharged,  1114, 1115. 

proceedings,  if  discharged,  in  other  cases,  1117. 

court  may  advise  to  acquit,  when,  1118. 

when  and  how  to  view  premises,  1119. 

must  be  admonished  at  each  adjournment,  1122. 

to  determine  law  and  fact  in  actions  i6r  libel,  1125. 

charging,  1127,  1439. 

may  decide  in  court,  or  retire,  1128,  1440. 

room  and  accommodation  for,  after  retirement,  1135. 

room  and  accommodation,  when  kept  together,  1186. 

may  take  what  papers  with,  1137. 

may  return  to  court  for  information,  1138. 

to  be  discharged,  if  juror  becomes  unable  to  act,  1139. 

when  not  to  be  discharged,  1140 

when  discharged,  no  verdict  being  given,  1141. 

court  may  adjourn  in  absence  of,  1142. 

return  of,  1147. 
;  manner  of  taking  verdict,  1149, 1441. 

•  kind  of  verdict,  1150-52. 

to  find  degree  of  crime,  1157. 
\  verdict  of  previous  conviction,  1158. 

may  convict  of  lesser  offense,  1159. 

when  court  may  direct  to  reconsider  verdict,  1160. 
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polling,  6 1162. 

choree  of,  on  question  of  insanity,  1369. 
▼erdici  of,  on  qnestion  of  insaniiy,  1370. 
formation  of,  in  justice's  court,  1435. 

Bee  Challenge  ;  Coboneb's  Juby  ;  Gbazid  tfusr. 

Jury  Xiifah- adding  names  to,  116. 
fiJsifying,  117. 

jnatie^— other  offenses  against  public,  142-77. 

JuitiM's  Obort— proceedings  must  be  commenced  by  com- 
plaint, 1426. 
when  warrant  of  arrest  must  issue ;  form  of,  1427. 
minutes,  how  kept,  1428. 
plea,  and  how  put  in,  1429. 
issue,  how  tried,  1430. 
change  of  Tenue,  when  granted,  1431. 
grooeedings  on  change  of  venue,  1432. 

Sostponement  of  the  trial,  1433. 
efendant  to  be  present,  1434. 
jury  trial,  when  to  be  demanded ;  formation  of  jury,  1435. 
challenges,  1436. 
oath  of  jurors,  1437. 
trial,  how  conducted,1438. 
to  decide  questions  of  law,  but  not  to  charge  on  matters 

of  fact,  1439. 
jury  may  decide  in  court  or  retire;  oath  of  officer  on 

retirement,  1440. 
verdict  of  jury,  how  delivered  and  entered,  1441. 
verdict,  when  several  defendants  are  tried  together,  1442. 
jury,  when  to  be  discharged  without  a  verdict,  1443. 
if  msoharged>  defendant  may  be  tried  again,  1444. 
proceedings  on  plea  of  ^iltj^,  or  conviction,  1445. 
Judgment  of  fine  may  flurect  imprisonment,  1446. 
defendant,  when  to  be  discharged  and  prosecutor  pay 
costs,  1447. 

Judgment  against  prosecutor  for  costs,  1448. 
udgment,when  to  be  rendered,  1449. 
when  defendant  may  move  for  a  new  trial  or  in  arrest  of 

judgment,  1450.. 
new  trial,  grounds  of,  1451. 
grounds  oimotion  in  arrest  of  judgment,  1452. 
ludgment  to  be  entered  in  the  minutes,  1453. 
judgment  of  acauittal  or  fine  only,  defendant  to  be  dis- 
charged, 14d4.  ^ 
judgment  of  imprisonment,  how  executed,  1455. 
judgment  of  imprisonment  till  fine  paid,  how  executed. 

1456. 
fines,  disposition  of,  1457. 
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defendant  may  be  admitted  to  bail,  $  1458. 
sabpcenas,  1459. 
entitUng  affidavits,  1460. 
appeals,  when  allowed,  1466. 
appeals,  how  taken,  heard,  and  determined,  1467. 
sutement  on  appeal,  1468. 
if  new  trial  granted,  in  what  court  had,  1469. 
proceedings,  if  appeal  is  dismissed  or  judgment  affirmfid» 
1470. 
Jvstioe  of  the  Feaoe^purchasing  judgment,  97. 

See  Magistrate. 
Justifiable  Homicide— see  Houccide. 
Keeper  of  Jail— suffering  ptrisoners  to  escape,  108. 
refusing  to  receiye  prisoners  accused,  142. 
answerable  for  safe  Keeping  of  U.  8.  prisoners,  1602. 
in  contiguous  county,  to  receive  prisoners^  1604. 
See  GoxTNTY  Jails  ;  Jails  ;  Jaileb. 
Xidnappiiig— defined,  207. 
punishment  of,  208. 
jurisdiction  of  indictment  for,  784. 
Sill— attempts  to,  216. 

assault  to,  217. 
XBOWinffly— denned,  7. 
Iiabor— hours  of,  for  wards,  etc.,  651. 

hours  of,  on  public  works ;  act  of  1872 ;  see  SrATtms. 
prisoners  in  county  jails  ma^  be  required  to,  1613. 
rules  and  regulations  therefor,  1614. 
Land — ^forciblid  entry  and  detainer,  418. 
unlawful  re-entry  upon,  419. 
selling  twice,  533. 

married  persons  selling  under  false  pretenses,  534. 
indosure,  opening,  C02. 
Land  Marks-r-iujuriog,  605. 
Laroeny— of  records,  113,  114. 

assault  with  intent  to  commit  grand,  220. 
defined,  484. 
of  lost  properly,  485. 
degrees  of,  486. 
grand,  defined,  487. 
petit,  defined,  488. 
punishment  of  grand,  489. 
punishment  of  petit,  490. 
of  written  instruments,  492.  * 

of  passage  tickets,  493. 
of  fixtures,  495. 

committed  out  of  and  property  received  in  the  state,  407. 
jurisdiction  of  indictment  for,  in  certain  caMS,  786, 
pleading  in  an  indictment  for,  967. 
Pkn.  Code.— 68. 
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of  goodiEr  Bared  from  fire  in  San  PraQdfloo,  $  500. 

aUegations  of,  how  sustained,  1131. 

of  gold  dost,  quicksilyer,  etc,,  see  Statdtbs,  p.  715, 

of  personal  properly  severed  from  realty,  B&eTBruanTEi^ 
p.  714. 
Law — court  to  decide  qnestions  of,  1124,  1126. 

except  in  libel,  When  jury  decides  question  of^  2S1, 1125. 
Lawful  Asaembly— see  Meetings. 
Lawful  Setiitance— by  whom  made,  692. 

by  the  party,  when  and  to  what  extent,  693. 

by  others,  when  and  to  what  extent,  694. 
Lagialatnre — ^preventing  meeting  of,  81. 

disturbance  of,  82. 

altering  draft  of  bill  of ,  83. 

altering  enrolled  copy  of  bill,  84. 

giving  or  offering  brioes  to  members  of,  85. 

members  of,  receiving  bribes,  86. 

refusing  to  attend  or  testify  before  committee  ot,  87. 

forfeiture  of  ofiQce  by  member  of,  88. 

*duty  of,  on  conviction  for  treason,  1418. 
Leuer  Oflbnse— jury  may  convict  of.  1158. ' 
Letters — opening  or  publishing  sealed,  618. 

sendmg,  wnen  deemed  complete,  660. 
See  Thbeateniko  Leitebs. 
LeTees— injuring  or  destroying,  607. 
•Libel><lefined,  248. 

punishment  of,  249. 

malice  presumed,  250. 

truth  may  be  given  in  evidence,  251. 

jury  to  determine  both  law  and  fact,  251, 1125. 

publication  of,  defined,  252. 

report  of  official  proceedings,  privileged,  254. 

threatening  to  publish,  257. 

liability  of  editor,  publisher,  etc,,  253. 

offer  to  prevent  publication  of,  for  money,  257. 

pleading  in  an  indictment  for,  964. 
Libraries— injuring  public,  623. 
License— unlawfullvnaving  blank  receipts  for,  432. 

delivering,  without  receipt  for  payment^  481. 

auctioneer  selling  without,  436. 

carrying  on  business  without,  434. 

granting  to  aliens,  see  Statutes,  p.  760. 
Lien— judgment  to  pay  a  fine  constitutes  a.  1207. 
Lieutenant  Governor— impeachment  of,  752. 

state  prison  director,  1573. 

when  vacancy  in,  who  to  act  as,  1574. 

pay  of,  as  director,  1575. 
Life— imprisonment  for,  671. 
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Xightii  Signal— masking,  removing,  or  exhibiting  false,  (  610< 
Itiiiiitation— no,  for  action  Tor  murder,  799. 

of  action  for  all  other  felonies,  800. 

of  action  for  misdemeanor,  801,  802. 
Liqiior— keeping,  within  two  miles  of  state  prison^  asylmn, 
etc.,  172. 

where  sold,  amusements  prohibited  on  Sunday,  299. 

selling  at  camp-meeting,  304, 805. 

employing  women  to  seU,  at  theaters,  etc.,  SOS. 

employing  women  to  play,  where  sold,  806. 

adiilterating,  882. 

selling  to  Indian  or  drunkard,  897. 

soling  to  minors,  see  Statutes,  p.  716. 

sale  of  in  state  capitol,  see  Statutes,  p.  746. 

sale  of  on  election  day,  see  Statutes,  p.  717. 
Lobbying— 89. 

Jjodgnnff  Houses— space  to  each  lodger,  see  Statutes,  p.  726. 
liOgjEtoTling— punishment  of,  86. 
ItOgB — defacmg  marks  on,  356. 
Xatt  Property— larceny  of,  485. 
liOttery— defined,  319. 

punishment  for  drawing,  320. 

pimishment  for  selling  tickets  for,  S21. 

aiding,  822. 

of&ces,  823. 

advertising  offices  of,  323. 

insuring  tickets  of,  324. 

publishing  offers  to  insure,  324. 

property  offered  for  disposal  at,  forfeited,  325. 

letting  building  for  purposes  of,  326. 

evidence  on  trial  for  selling  tickets  of,  1109. 
Lnmber— defacing  marks  on,  356. 

injury  to  saws,  see  Statutes,  p.  725. 
Lunatics— see  Insane  Febsons. 
Xag^strate— defined,  7,  807. 

who  are,  808. 

*     See  Officebs,  Judicial. 
Xaliee — defined,  7. 

presumed  in  case  of  libel,  250. 
Maliciona  Mischief— in  g;eneral  defined,  594. 

specified,  from  section  595  to  625. 

animals,  poisoning,  596. 

animals,  silling,  etc.,  597. 

killing  birds  in  cemeteries,  598. 

killing  sea  lions  and  seals,  599. 

burning  buildings,  600. 

snow  sheds,  600. 

using  gunpowder,  601. 
•      to  freehold,  602.  • 
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standing  crops,  $  60i. 

to  landmarks,  605. 

to  jails,  606. 

to  bridges,  dams,  leyees,  etc.,  607. 

rafts,  608, 

buoys  and  beacons,  609. 

signal  lights,  610. 

to  navigable  streams,  611. 

others  enumerated,  612-25. 
KalieiouB  Ix^juries— injuries  to  railroad  bridges,  587. 

to  public  vrays,  688. 

to  toU  houses,  etc.,  589. 

to  milestones,  590. 

to  telegraph  lines,  591. 
Malpraotica—by  intoxicated  physiciaii,  346. 

See  Attornbt. 
UanBlanffhter— see  HoMicmE. 
Harket  Irice— fraud  to  affect,  895. 
JEarks— land,  defacing,  605. 

defacing,  on  wrecked  property,  855. 

defacing,  on  lumber,  logs,  etc.,  356. 

and  brands,  acta  continued  in  force,  23. 
See  Tbade  Mabes  ;  Brands. 
Harriage— taking  woman  with  intent  to  compel  her  to  many, 
265. 

to  one  already  married,  284. 

incestuous,  285. 

contraction  of  solemnization  of  incestuous,  859. 

making  false  return  of  record  of,  860. 

contracted  fraudulently,  528. 
Harried  Women— when  incapable  of  committing  crimes,  26. 

mask,  wearing  of,  185. 
Hayhem— defined,  203. 

punishment  of,  204. 

assault  with  intent  to  commit,  220. 
Hayor-— duty  of,  when  breach  of  public  peace  threatened,  720. 
Measures,  false— see  Weights. 
Medicines— practice  of,  see  Statutes,  p.  725. 

poisonous  substances,  Statutes,  p.  749.  , 

Meetings,  Lawful- disturbing,  59. 
Meetini^s,  Public— preventing  electors  from  attending,  58. 

disturbing  certain,  403,  59. 
Meetings,  Heligious- disturbing,  302. 
Meetings,  Unlawful- see  Unlawful  Assembly. 
Menance — act  committed  under,  26. 
Milestones— injuring,  590. 

Militia^see  Tboops.  • 

Militia  Law— failure  to  attend  parade  or  drill,  652,  653. 
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may  be  enforced  la  case  of  riots,  $  725, 

who  may  order  out  for,  728. 

commander  to  obey  order,  729. 

armed  force  to  obey  civil  officer,  730. 

conduct  of  troops,  731. 
Hilk— adulteration  of,  402. 

Hinora— selling  drinks  to,  see  Statutes,  p.  716. 
buying  jtmk  from,  501. 

Miscaniage— see  Abobtiok. 

HischievoiiB  Animals— death  from  keeping  or  hayingi  899. 

Hiidemeanor— defined,  17. 
punished,  19. 
aiding  in,  659. 

limitation  of  action  for,  801,  802. 
person  charged  with,  must  be  taken  before  whom,  821. 
"What  abe  Misdemeanobs— aiding  lottery,  322. 
aiding  apprentices  to  run  away,  646. 
aiding  seamen  to  desert  by  harboring,  645. 
aiding  seamen  to  desert  by  enticing,  644. 
accounts  false,  by  consingee,  536. 
acting  in  public  capacity  tmauthorized,  65. 
adulteratmg  food,  drugs,  liquors,  etc.,  882. 
administering  extra-judicial  oath,  152. 
altering  telegra|)h  piessages,  620. 
animals,  poisoning,  596. 
arresting  or  attaching  dead  bodies,  295. 
assaults  defined,  240. 

assaults  by  officer  under  color  of  authority,  140. 
attempts  to  vote,  not  being  qualified,  46. 
attempts  to  extort  by  verbal  threats,  524. 
attorney,  defending  certain  cases,  162. 
attorney,  buying  demands  in  suit.  161. 
attorney,  misconduct  by,  160. 
barratry,  common,  158. 
battery  defined,  242. 
betting  on  elections,  60. 
boats,  mismanagement  by  captain,  etc,  848. 
boats,  boilers  of,  849. 
bribes,  to  witnesses,  137. 
bribes,  witness  taking*  138. 

bridge  or  ferry,  maintaining  without  license,  886,  887. 
bridge,  toll,  riding,  or  driving  fast  on,  888. 
bridge  or  ferry,  crossing  withoijt  paying  tolls,  389. 
bur^arious  tools,  having,  466. 
burial,  unlawful,  297. 
buying  appointment  to  office,  73. 
buying  demands  in  suit,  by  attorney,  161. 
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carriers  and  innkeepers  refusing  guests  and  paaseDgas, 

A  365. 
child,  omission  to  famish  necessaries  to,  270. 
Chinese,  bringing  into  state,  174. 
employment  of,  by  corporation,  178, 179. 
com|)ounding  offenses,  153. 
convicts,  commnnicating  -with,  171. 
convicts,  importing  foreign,  173. 
criminal  contempts,  166. 
criminal  conspiracy,  182. 

dead  animals,  puttmg  in  streets  and  rivers,  etc.,  374. 
deadly  weapons,  radely  exhibiting,  417. 
deadly  weapons,  having,  467. 
defacing  tcnibs  and  monuments,  296. 
distorbmg  religious  meetings,  302. 
disturbing  political  meetings,  59. 
disturbing  lawful  assemblies,  403. 
disturbing  the  peace,  415. 
Sections,  refusal  by  voter  to  be  sworn,  43. 
elections,  refusal  to  answer  questions  by  officers  of,  43L 
elections,  refusal  to  obey  summons  by  officer  of  regis- 
tration, 44. 
elections,  attempt  to  vote  not  being  qualified,  46. 
elections,  procuring  illegal  voting,  47. 
elections,  mtimidating,  corrupting,  etc.,  electors,  53. 
elections,  inspector  of  unfolding  or  marking  ticket,  49. 
elections,  unlawfully  furnishing  money  at,  54. 
elections,  unlawful  offer  to  i^rocure  office  for  elector,  55-4 
elections,  preventing  public  meetings  for  purposes,  5S. 
elections,  distm'bing  such  meetings,  59. 
elections,  betting  on,  GO. 
exposure,  indecent,  person,  pictures,  etc.,  311. 
exposure  of  person  having  contagious  disease,  394. 
exposure,  threattning  by  letter,  660. 
evidence,  destroying,  135. 
females,  exhibiting  for  hire,  procuring,  306,  307. 
fire,  setting  to  woods,  etc.,  3o4. 
fire,  obstructing  attempts  to  extinguish,  385. 
forcible  entry  and  detainer,  418. 
forcible  entry,  returning  to  retake,  419. 
frauds,  by  debtor  concealing  property,  155. 
frauds,  by  defendant  in  same,  156. 
frauds,  in  spscial  partnerships,  368. 
frauds,  in  increasing  weight  of  package,  381. 
frauds,  to  affect  market  price,  395. 
frauds,  by  personation,  629. 
frauds,  in  conve^rancing,  531. 
frauds,  in  obtaining  money,  false  pretense,  532. 
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frauds,  in  weights  »iid  meastires,  $  553. 

frauds,  in  stamping  corks,  etc.,  554. 

frauds,  in  stock  subscriptions,  557. 

frauds,  in  using  name  in  prospectus,  559. 

fighting  duel,  ]p03ting  for  not,  229. 

fighting  for  prize,  4i3. 

grand  jurors,  acting  after  challengo.  allowed,  164. 

grand  jurors,  disclosing  transactions  of,  169. 

gambling  defined,  etc.,  330. 

gambling,  permitting  in  bouse,  331. 

gambling,  winning  at  by  fraud,  332. 

gambling,  witness  of  reiusing  attendance,  333. 

gambling,  officer  refusing  to  prosecute  for,  335. 

game  Laws,  Tiolating,  630,  631,  632,  633. 

illegally  using  phosphorus,  634. 

unlawfully  catching  fish,  635. 

postponing  telegraph  messages  out  of  regular  turn,  638. 

gunpowder,  keeping  imlawfuUy,  375. 

health  and  quarantine  laws,  violatingi  376,  377. . 

health  and  quarantine  laws,  neglecting  duty  uiider,  378. 

ill- fame,  house  of,  residing  in  or  keeping,  315. 

imprisonment,  false,  237. 

insurance  laws,  violating,  439. 

injuring  toll  houses,  etc,  589. 

injuring  milstones  and  guide  boards,  590. 

in^iping  telegraph  lines,  591. 

injuring  standing  crops,  604. 

injuring  signals,  615. 

injuring  works  of  art,  622. 

injuring  gas  and  water  pipes,  624. 

intoxication,  malpractice  by  physician  from,  346. 

intoxication,  engineer,  391. 

;  unk  dealers,  buying  of  minors,  501. 

,  unk  dealers,  goyemod  by  law  as  pawnbroker,  502. 

ceeping  open  business  places  on  Sunday,  300. 

seeping  disorderly  house,  316. 

Keeping  house  of  lU-fame,  315. 

ceeping  pest  house  within  certain  limits,  373. 
:  arceny,  petty,  488. 

arceny,  of  gas,  498. 

arcenv,  of  water,  499. 
'.  egislature,  distuAting  while  in  session,  82. 
:  egislature,  witness  refusing  to  testify  before,  87. 

ibel  defined,  248. 
:  ibel,  threats  to  publish,  257. 

license,  maintaining  bridge  or  ferry  without,  386,  387. 
hcense,  doing  busmess  without,  435. 
auctioneering  without,  436. 
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lottery,  drawing,  &  320. 

lottery,  selling  tickets  for,  821. 

lottery,  keeping  or  advertising  office,  323. 

lottery,  insuring  ticket,  324. 

lottery,  letting  building  for,  325. 

milk,  adulteration  of,  402.    ? 

Malioimis  JIfischiefin  general,  594. 

poisoning  animals,  596. 

Killing  or  maiming  animals,  597. 

killing  birds  in  cemeteries,  598. 

killing  seals  and  sea  lions,  599. 

malicious  injuries  to  freehold,  602. 

injuries  to  standinj^  crops,  604. 

defacing  or  removing  landmarks,  605. 

burning  or  injuring  rafts,  608. 

setting  vessels  adrift,  608. 

removing  buoys  and  beacons,  609. 

obstructmg  navigation,  611-13. 

mooring  vessels  to  buoy,  614. 

injuring  United  States  coast  survey  signals,  otc,  015. 

tearing  down  notices,  616. 

opening  or  publishing  sealed  letters,  618. 

disclosmg  telegraph  message,  619. 

altering  ^legraph  messages,  620. 

opening  telegraph  messages,  621. 

injuring  works  of  art,  etc.,  622. 

injuring  gas  or  water  pipes,  624. 

drawing  water  from  closed  water  works,  625. 
XzsGELLANEous — ^usiug  information  from  telegraph  mes- 
sages, 639. 

clandestinely  learning  contents  of  message,  640. 

bribing  telegraph  operator,  641. 

illegally  collecting  certain  tolls,  642. 

violating  certain  police  regulations,  643. 

enticing  seamen  to  desert,  644. 

harboring  deserting  seamen,  645. 

aiding  apprentices  to  run  away,  646. 

vagrancy,  647. 

issuing  false  certificates  of  exemption,  by  fire  depart- 
ment, 649. 

sending  letters  threatening  to  expose,  650. 
Nuisance,  maintaining,  372.  • 

Oath,  administering  extra-jtuiicial,  152. 

oath,  taking  such,  151. 

oath,  refusing  to  take  when  oflfering  to  vote,  43. 
Q2?2cer— omission  of  duty  by,  176. 

officer,  neglecting  to  prevent  duel,  230. 
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officer,  refoBing  to  inform  or  prosecute  for  gambling, 
$835. 

officer,  cniel  treatment  of  lunatics,  361. 

officer,  taking  rewards  for  deputation,  74. 

officer,  exercising  duties  of,  wrongfully,  75. 

officer,  receiving  excessiTe  fees,  94. 

officer,  purchasing  judgment,  97. 

officer,  refusing  to  arrest  persons  charged  with  crime,  142. 

officer,  neglect  or  violating  duty  by  public  adnunist'r,  143. 

officer,  receiving  fees  for  arresting  fugitives  from  jus- 
tice, 144. 

officer,  who  beais  a  person  under  color  of  authority,  149. 

officer,  making  false  certificate,  167. 

officer,  disclosing  fact  of  indictment  found,  168. 

officer,  disclosing  evidence  before  grand  jury,  169. 

officer,  solemnizing  illegal  marriage,  359. 

officer,  making  false  return  of  same,  360. 

officer,  refusing  to  issue  or  obey  a  writ  of  habeas  corpus, 
362. 

officer,  reconfining  person  discharged,  363. 

officer,  concealing  person  from  such  writ,  364. 

officer,  neglecting  to  disperse  rioters,  410. 

officer,  failure  to  pay  over  fines,  etc.,  427. 

officer,  refusing  inspection  of  books,  440. 

officer,  extortion  in  fees,  521. 

officer,  misconduct  of,  corporation,  561. 

officer,  of  savings  bank,  overdrawing  account,  561. 

officer,  of  bank,  insolvent,  receiving  deposit,  562. 

officer,  publishing  false  report  of  condition  of  corpora- 
tion, 564. 

officer,  refusing  inspection  of  books  of  corporatign,  565. 

officer,  contracting  debt  beyond  assets  of  corporation,  566, 

officer,  resisting,  69. 

officer,  extortion  by  executive,  70. 

officer,  retaking  goods  from  custody  of,  102. 

officer,  escape  from,  107. 

officer,  dela^  in  presenting  arrest  to  magistrate,  145. 

officer,  malung  unlawful  arrest,  146. 
•  officer,  inhumanity  to  prisoners,  147. 

officer,  resisting  public,  148. 

officer,  refusing  to  aid  in  making  arrest,  150. 

officer,  obstructing  in  collecting  revenue,  428. 

officer,  false  representations  to  assessor,  429. 

omissions,  to  furnish  child  necessaries,  270. 

omissions,  to  bury  dead  body,  293. 

omissions,  to  label  drugs,  etc.,  880. 

omissions,  of  duties  by  officer,  176. 

omissions,  of  legal  obligations,  176. 
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Paumibroker,  acting  toWumt  a  lUsense,  838. 

pawnbrolMr,  failing  to  keep  register,  339. 

pawnbroker,  usury  bj,  340. 

pawnbroker,  selliog  prior  to  time  to  redeem,  341. 

pawnbroker,  refubmg  to  disclose  particulars,  u^. 

pawnbroker,  refusing  inspection  to  officer,  343. 

penalty,  wbeanot,  punismnent  is  fixed,  177. 

piloting,  unlicensed,  379. 
SmbroaOSt  neglecting  to  ring  heU,  etc,,  390. 

ndlroadB,  engineer  intoxicated,  391. 

railroads,  putting  passenger  cars  in  front  of  freight,  2SQL 

railroads,  employees  violating  duties,  898. 

raciiu[,  on  highways,  896. 

riotToefined,  etc.,  404, 405.    . 

remaining  after  being  warned,  409. 

neglecting  to  disperse,  410. 

rout,  defined,  etc.,  406. 
Sdting  liquors  near  state  jnison,  172. 

seuch  warrants  maliciously  procured,  170. 

selling  liquors  to  Indians.  897. 

selling  liquors  at  theaters,  808. 

selling  liquors  at  camp  meetings,  304. 

selling  liquors  to  minors,  see  Statdtes,  p.  716. 

selling  tainted  food,  888. 

selling  firearms,  etc.,  to  Indians,  398. 

selling  state  arms,  442. 

Sunday,  nois^r  amusements  on,  299. 

Sunday,  keeping  open  business  on,  800. 

Sunday,  disturbmg  religious  meetings  on,  302. 
Taxes,  refusina  to  give  tax  collector  name  of  employee,  434. 

taxes,  illegally  delivering  receipts  for  fwU,  4d81. 

tfxes,  making  false  statements  concerning,  430. 
Telegraph  Meeasages — altering,  680. 

telegraph  message,  disclosing,  619. 

telegraph  message,  opening,  621. 

telegraph  information  usin^,  639. 

telegraph  message,  postponmg  out  of  turn,  638. 

telegraph  message,  clandestinely  learning  contents,  640. 

telegraph  message,  forging,  474. 
Trade  Marks — counterfeiting,  850. 

trade  marks,  selling  goods  with  counterfeit,  351. 

trade  marks,  defacing  on  wrecked  property,  355. 

trade  marks,  defacing  on  logs,  etc.,  856.    . 

trade  marks,  refilling  casks,  etc.,  bearing,  850. 
JJiiiawful  assembly,  4fff. 
Witness  deceiving,  133. 

witness  before  legislature,  87. 

witness,  preventing  attendance  of,  136. 
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witness  of  gambling  refasing  attendance,  $  333. 
wrecked  property,  keeping  after  salvage  paid,  544.' 
wrecked  property,  unlawfully  keeping,  545, 
Misfortune — act  committed  by,  26. 
Misnomer— see  Fictitious  N^aiES. 
Misprision  of  Treason— what,  38. 

punishment  of,  38.  * 

Mistake  of  Fact— disproyes  criminal  intent,  26. 

See  Ebbob. 
Mob — suppressing  by  troops,  731. 

See  Biot;  Supfbession. 
Mock  Auctions— see  Auctions. 
Mocking  Birds— destruction  of,  see  Statutes,  p.  713. 
Monte — ^see  Gambling,  332. 
Month— meaning  of,  7. 

Monuments— erected  by  U,  S.  coast  survey,  injuries  to,  615. 
Morals,  Good— crimes  against,  from  section  299  to  307. 
Motion — ^to  set  aside  indictment,  995. 

to  set  aside  indictment,  when  heard,  997. 

effect  of  denial  of  such,  997. 

for  new  trial,  when  made,  1182. 

in  arrest  of  judgment,  1185,  1452. 
Murder— see  Homicide. 
Mutilation  of  Doouments— penalty  for,  113. 
Karnes— unauthorized  use  of,  in  prospectus  of  corporation,  559. 

indictments  found  by  fictitious,  953. 
National  Guard— failure  to  attend  drill,  652. 

same,  by  member,  653. 
Kavigable  Streams— obstructing,  611. 
navigation — of  harbors,  etc.,  613. 

of  Humboldt  bay,  obstructing,  612. 
Neglect— defined,  7. 
New  Trial— to  be  ordered  when  verdict  is  defective,  •  1156. 

defined,  1179. 

effect  of,  1180. 

when  may  be  granted,  1181. 

application  for,  wh6n  made,  1182. 

where  to  be  had  when  ordered  on  appeal,  1261. 

grounds  for,  in  justice's  court,  1451. 
Night-Time— defined,  450, 463. 
Nolle  Prosequi— abolished,  1386. 
Notes— forgery  of,  470.*    • 

possessing  or  receiving  forged,  475. 

making  or  uttering  fictitious,  476. 
Notioe— of  appeal,  when  by  publication,  1241. 

of  application  for  bail  m  certain  cases,  1274. 

of  application  for  pardon,,  1421. 

publication  of  sucn,  1422. 
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Ifcticci    destroying  or  remoying  before  proper  tiiae,  $  616. 
HviMUioe-— public,  defined,  870. 

unequal  damage,  371. 

maintaining,  872. 

keei>ing  pest  houses  in  certain  limits,  373. 

putting  dead  animals  in  streets,  rivers,  etc.r  374. 
Vnmber — ^words  in  8iii8(ular  include  plural,  7. 
Oath — ^includes  afifirmation  or  declaration,  7. 

defined,  119. 

of  offioe,  120. 

irregularly  in  administering,  no  defense  for  perjury,  121. 

extra-Judicial,  161. 

administering  extra- judicial,  152.    [Bepealed.] 

of  forenum  ot  grand  jury,  903' 

of  grand  jurors,  904. 

foreman  of  grand  jury  may  administer,  to  witnesses,  918. 

of  triers  of  challenges,  1080. 

of  officer  in  charge  of  jury,  1121, 1128, 1440: 

of  jurors  in  justice's  court,  1437. 
OlMoena  Ezposurei — of  persons,  books,  etc.,  311-16. 
Offioe— acting  in,  without  qualifying,  65. 

buying  or  selling  appointments  to,  73,  74. 

wrongful  exercise  o^  75. 

howlorfeited,  88,  98, 147. 

oath  of,  120. 

persons  engaged  in  dueling  disqualified  fromholding,  228L 

removal  from,  661. 
OtBoeri— intoxication  of,  see  Statutes,  p.  746. 
Offioers,  Administrative — same  provisions  apply  as  to  -execu- 
tive officers,  77. 

being  interested  in  contn^:t8,  buying  scrip,  etc.,  712. 
Offioen,  Executive  and  Miniiterial— proceedmgs  to  impeach 
or  remove,  preserved,  10. 

acting  without  having  quimfied,  65. 

de  focto,  validity  of  acts,  66. 

bribery  of,  67. 
^     asking  or  receiving  bribesi  68. 

resisting,  69. 

extortion  by,  70. 

penalty  for  certain,  dealing  iu  scrip,  71. 

penalfy  for  being  interested  in  certain  contracisy  71. 

presenting  false  claims  to,  72. 

receiving  rewards  for  deputation>  74. 
'  wrongfully  exercising  functions  of. office,  75. 

refusal  to  surrender  books  to  successor,  76. 

how  forfeits  office,  98. 

retaking  goods  from  custody  of,  102. 

stealing,  mutilating,  etc.,  records,  113. 
refusing  to  recieve  or  arrest  accused  parties,  142. 
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receiving  fee  or  reward  for  arresting  fugitives,  $  144. 
delaying  to  take  person  arrested  beforo  magistrate,  14i5. 
making  arrest  without  authority,  146. 
inhumanity^  to  prisoners,  147. 
wilfully  resisting,  148. 
.    assaults  by,  under  color  of  authority,  149. 
refusing  to  aid  in  making  arrests,  150. 
penalty  for  administering  extra-judicial  oaths,  152. 
bribery  of  certain,  165. 
false  certificate  b^r,  167. 
disclosing  fact  of  indictment  found,  168. 
omission  of  duty  by,  176. 
justifiable  homicide  by,  196. 
duty  of,  to  prevent  duels,  230. 
duty  of,  concerning  gaming,  335. 
refusing  or  neglectmg  to  disperse  unlawful  assembly,  410. 
refusing  or  neglectifig  to  p^  over  public  moneys,  ^. 
failing  to  pa^  over  fines  and  forfeitures,  427. 
obstructing,  in  collecting  revenue,  428. 
removal  o^  for  violation  of  duty,  661. 

Sroceedings  to  remove  civU,  how  prosecuted,  682. 
itervention  of,  to  prevent  crime,  697. 

persons  aiding  in  such  cases  justifiable,  698. 

proceedings  in  overcoming  resistance  to  process,  723. 

to  certify  names  of  resisters,  724. 

must  command  rioters  to  disperse,  726. 

must  arrest  rioters  refusing  to  obey,  727. 

may  order  out  militarv,  728. 

armed  force  to  obey  wnat,  730. 

suspension  of,  in  cases  of  impeachment,  750. 

when  impeached,  disqualifiea  until  acquitted.  751. 

proceeding  for  removBl  of,  758-772. 

accusation,  758. 

trial  of,  767. 

proceedings  for  removal  of,  before  district  court,  772. 

oath  of,  in  charge  of  Jurv,  1121,  1128. 
Offieers,  Judicial— ofleringDribes  to,  92. 

receiving  bribes,  03. 

receiving  excessive  fees,  94. 
Offieerf ,  Bemoval  of— by  impeachment,  737-753. 
See  Impeachment. 

removal  otherwise  than  by  impeachment,  758-772. 

accusation  bv  grand  jury,  768. 

form  thereof,  759. 

accusation  transmitted  and  copy  served,  760. 

if  defendant  does  not  appear,  vol. 

objection  to  accusation,  ?62. 

form  thereof,  763. 
PXN.  Code.— 69. 
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Offloers,  Bemovalof— Co9i<inue(i.  \ 

denial,  $  764. 

objection  overruled — answer,  765. 

proceedings  on  confession  or  issne,  766. 

trial  and  proceedings  oa,  767,  768. 

summary  remoyal  of,  772. 
(MfiooTB  of  State  PriBon— board  of  directors,  1573. 

pres.  pro  tern,  of  the  senate,  when  to  act  as  director,  1574 

compensation  of  directors,  1575. 

board  must  adopt  rules  and  regulations,  1576. 

board  may  appomt  warden  and  other,  177. 

duty  of  clerks  and  other,  1578. 

monthly  reports  of ,  1579. 

must  keep  accounts  and  report  to  governor,  3580 

board  cannot  contract  debts,  1585. 

further  powers  of  the  board,  1598, 1594, 1595. 
See  8tate  Pbison  ;  Statutes. 
Oleomargfarine — manufacture  and  sale  of,  see  Statutes,  p«  730. 
OmiBsioxi  of  Duty— by  public  officer,  176. 

when  punishable,  662. 
Opium—keeping  or  resorting  to  place  for  smoking,  307. 
Order — for  recommitment,  1310. 

contents  of  such,  1311. 

for  conditional  ozamination,  when  may  be  applied  for, 
1336. 

such  application,  how  made,  1337. 

such  application,  to  whom  niade,  1338. 

such,  when  granted,  contain  what,  1339. 

such,  must  direct  what,  1340. 
Overt  Act*— when  necessary,  to  constitute  conspiracy,  184. 
Oysters— gathering  or  injuring,  602. 

planting  and  uijury  to,  see  Statutes,  p.  723. 
Panel-— grand  jury,  cause  of  challenge  to,  895. 

grand  jury,  effect  of  allowing  challenge  to,  899. 

defined,  1057. 

challenge  to,  defined,  1058. 

challenge  to,  upon  what  founded,  1059. 

challenge  to,  wnen  and  how  taken,  1060. 

See  Challenge;  Gsand  Juby;  Jubt. 
Paper  Honey— issuing  and  circulating  unlawfully,  648. 
Parade — ^failure  to  attqnd,  by  officer,  652. 

same,  by  member,  658. 
Pardon— power  of  governor  to  grant,  1417. 

governor  to  communicate  to  legialati^^p  what  granted, 
1419. 

in  case  of  treason,  1418. 

report  of  case  for,  how  and  from  whom  required,  1420. 

notice  to  district  attorney  of  application  for  pefdon,  142L 

public  notice  of  application  for,  1422. 
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Parentr-deserting  child,  $271. 

omitting  to  provide  necessities  for  child,  270. 
Parties  to  Crimeth—classification  of,  30. 
Partnership — ^fraud  in  special,  858. 
Passage  Tickets— yalue  of,  in  certain  cases,  493. 

refusal  to  sell  to  emigrants,  see  Statutes,  p.  745. 
Pawnbrokers— carrying  on  business  without  license,  338^ 
failing  to  keep  register,  839. 
charging  unlawful  rate  of  interest,  340. 
selling  before  time  of  redemption  expires,  341. 
selling  without  notice,  841. 
refusing  to  discloseparticulars  of  sale,  342. 
refusing  to  allowomcer  to  inspect  register,  343. 
Peace — public  crime  against,  403-19. 
security  to  keep,  706. 
police  to  preserve,  at  public  meetings,  720. 
disturbing  by  noises  or  tumult,  415. 
threatening,  quarreling,  etc.,  415. 
Peace  Officer — ^refusing  to  arrest  accused  parties,  142. 

warrant  of  arrest  must  be  directed  to  and  executed  by,  816. 
what  are,  7,  817. 

to,  what  warrants  are  to  be  directed,  818,  819. 
arrest  by,  836. 

duty  of,  making  arrest,  848,  849. 
Penal  Code— see  Code. 
Peilalty— when  not  prescribed,  177. 

Perjury — ^witness'  t^timony  may  be  read  against  him  on  trial 
for,  14. 
defined,  118. 

irregularity  in  administering  oath  no  defense,  121. 
incompetency  of  witness  no  defense  for,  122. 
when  making  depositions,  etc.,  deemed  complete,  124. 
witness  need  not  know  that  his  evidence  was  material,  123. 
stating  what  one  does  not  know  to  be  true,  125. 
punishment  of,  126. 
subornation  of,  127. 

securing  execution  of  innocent  persons  by,  128. 
pleading,  in  an  indictment  for,  966. 
Perstni-Hlefined,  7. 

who  capable  of  crime,  26. 
who  liable  to  punishment,  27. 
instigating  incapables  to  crime,  31. 
crimes  against,  261-365. 
indecent  exposure  of,  306. 
other  injuries  to,  346-67. 
information  against,  703-11. 
Personal  Property— includes  what,  7. 

severed  from  realty,  larceny  of,  see  Statutes,  p.  714 
Personation,  Palse— see  False  Pebsonation. 
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Peit  EdUM— esiftblishing  and  keeping,  in  certain  limits,  $93. 

Petit  LtfoeiLy— see  Labcent. 

Petit  Treaioii— abolished,  191. 

Phoiphonie— use  of,  onland,  prohibited  in  certain  counties,  630. 

PKyneiuis— malpractice  by  intoxical^,  346. 

Piotvres — ^indecent,  811  ei  seq, 

Pieee  Glube— extortion  by,  see  Statutes,  p.  729. 

Pilote—actinp;  as  such  without  license,  379.  , 

Pipee — ^injuring  ^  or  water,  624.   , 

Plea — ^in  case  of  impeachment,  where  entered,  743. 

of  gnilty,  to  articles  of  impeachment,  proceedings  on,  7^ 

of  goilfjr  of  accusation  of  officer,  proceeding  on,  766. 

when  put  in,  1008. 

different  kinds  of,  1016. 

how  put  in  and  its  form,  1017. 

of  guilty,  how  put  in  and  when  may  be  withdrawn,  1018. 

of  not  guilty,  puts  what  in  issue,  1019. 

of  not  guilty,  what  eyidenoe  may  be  given  nnder,  1020. 

of  noi  guilty,  to  be  entered  on  refusal  to  plead,  1CK24. 

of  guilty,  upon,  court  td  determine  degree,  1192, 

of  corporations,  to  indictment,  1396. 

ot  guilty,  proceedings  on,  1445. 
Pletding— form  and  rules  of,  948. 

first,  is  by  indictment  or  information,  949. 

of  judgments,  962.  • 

of  priyate  statutes,  963. 

in  mdictment  for  libel,  964. 

in  indictment  for  forgery,  965. 

in  indictment  for  perjury  or  subornation  of,  966. 

in  indictment  for  larceny  or  embezzlement,  967. 

in  indictment  for  exhibiting,  etc.,  lewd  books,  etc,  968. 

on  part  of  defendant,  10u2. 

error  or  mistake  in,  1404. 

See  Demubkeb  ;  Postponement  ;  Venue  ;  Abbest  of 
Judgment,  etc. 
Plowing— in  watercourse,  607. 
Poiion— putting,  in  food,  medicine,  or  water,  347. 

attemps  to  kill  by  administenng,  216. 

sale  01,  see  Statutes,  p.  749. 
Pdliee — organization  and  regulation  of,  719. 

force  to  preserve  peace  at  public  meetings,  how  ordered, 
720. 
Poliee  Ooort— defined,  1461. 

in  San  Francisco,  see  Statutes,  p.  760. 

proceeding's  in,  see  Justice's  Coxtbt. 
Pdlioe  Offloers— in  incorporated  towns,  etc.,  duty  of  persons 
in  charge  of,  1417. 

how  organized,  719. 

to  preserve  the  peace,  720. 
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Police  Be^lations — ^violation  of  certain,  $  643. 
Fosse  Gomitatus— refusal  to  join,  150. 
Postponement— of  examination,  861,  862. 

of  trial,  1052, 1433. 
Pre8en1anent--defined,  916. 

must  be  by  twelve  grand  jurors,  931. 

must  be  presented  to  court  and  filed,  932. 

when  bench  warrant  must  issue  on,  933. 

proceedings  on,  034-37. 
Presumption — of  malice,  in  case  of  libel,  250. 

of  law,  need  not  be  stated  in  indictment,  961. 

of  innocence,  1096. 
Principals— who  are,  81. 

and  accessories,  distinction  abrogated,  971. 
Printing— included  in  ''writing,"  7. 

See  SUPEEINTENDENT  of. 

Prison — escape  from,  107. 

assisting  prisoners  to  escape  from,  109, 110. 

jurisdiction  of  indictment  for  escape  from,  786. 

grand  jury  entitled  to  access  to  public,  924. 
See  State  Pmson. 
Prisoners— rescuing  from  custody,  101. 

escaping  from  state  prison,  105. 

escape  trom  other  than  a  prison,  107. 

officers  permitting,  to  escape,  108. 

assisting,  to  escape,  109, 110. 

inhumanity  to,  147. 

as  witnesses,  1333, 1346. 

to  be  classified,  in  county  jails,  1599. 

bringing  from  state  to  other  prison,  1567. 

disposition  of  insane,  1582. 

committed,  must  actually  be  confined,  1600. 

committed  by  U.  S.  courts,  must  be  received,  1601. 

when  may  be  taken  to  jail  in  contiguous  county,  1603. 

when  to  be  returned  lo  proper  county,  1606. 

may  be  removed  in  case  of  fire  or  pestilence,  1607, 1608. 

not  to  be  received  at  county  jaUs,  on  civil  process,  1612. 

conveyed  to  state  prison,  compensation  for,  1586. 

credits  for  good  behavior,  1590. 
See  Convict. 
Private  Statutes^— how  pleaded,  963. 
Prize  Fight— penalty  for  engaging  in,  412. 

persons  present  at,  413. 

leaving  the  state  to  engage,  414. 
ProeesB— resisting  execution  of,  in  county  proclaimed  in  insur- 
rection, 411. 

power  of  officers  to  overcome  resistance  to  execution 
of,  723. 

officers  most  certify  names  of  resisters,  724. 
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when  military  to  be  ordered  to  aid  in  executiog,  $  725. 

Bheriffnot  to  receive  prisoner  on  civil,  1612. 
Prohibited  Aeti — for  which  no  punishment  prescribed,  misde- 
meanors, 177. 
Property— includes  real  and  personal,  7. 

crimes  against,  447-591. 

fraudulent  concealment  of,  by  debtor,  154. 

fhkudulent  concealment  of,  by  defendant,  155. 

refusing  to  give  assessor  list  of,  429. 

larceny  of  lost,  485. 

selling  hypothecated  or  pledged,  by  warehouseman,  5S1. 

receipt  for,  taken  on  search  warrant,  1535. 

such,  how  disposed  of,.  1536. 

inventory  of  such  must  be  taken,  1537. 

to  whom  such  inventory  must  be  delivered,  1538. 

when  to  be  restored  to  person  from  whom  taken,  1540. 

receiving,  in  false  character,  530. 

of  state  crimes  against,  424-43. 

conveyed  by  person  imprisoned  for  life,  675. 
Proiecntion — separate  and  distinct,  175. 

ja  by  indictment  or  information,  682. 

no  person  subject  to  a  second,  for  same  ofSense,  687. 

autrefois  convict  and  acquit  bar  to,  in  certain  cases,  793-4. 

must  be  had  in  the  name  of  the  people,  684. 

for  murder,  may  be  commenced  at  any  time,  799. 

what  must  be  by  indictment,  888. 

what  must  be  accusation  or  information,  889. 

order  to  set  aside  indictment  no  bar  to  another,  999. 

demurrer  allowed,  bar  to  another,  1008. 

order  of  compromise,  bar  to  another,  1378. 

rJiamiBgfti  of  actlou  lu  misdemcauor,  bar  to,  1387. 
Prostitatioxi— reduction  for,  266. 

taking  away  of  minor  for,  267. 

admission  of  minor  to  house  of,  309. 

house  for,  316. 

enticing  to  visit,  318. 
Public  Administrator— neglect  or  violation  of  duty  by,  143. 
Publication — for  not  fighting  a  duel.  229. 

libelous,  defined,  252. 

privileged,  254. 

indecent,  311. 

proceedings  regarding  indecent,  311-16. 

of  offers  to  insure  lottery  tickets,  324. 

of  sealed  lettera,  618. 

pleading  in  indictment  for  exhibiting  or  selling  obsCene, 
968. 

of  notice  of  application  for  pardon,  1422. 

of  the  codes,  4494. 
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Public  Boenmento— see  Doouments. 

Public  Moneyi—officer  refusing  to  pay  oTer,  $  425. 

defined,  426.  o      *-.. 

Public  Offense— see  Ominss. 
Publishers— liability  of,  254. 
Punishment— bow  determined,  13. 

discretionary  determines  degree  of  crime,  17. 

who  are  liable  to,  27. 

for  murder,  190. 

grounds  for  mitigation  of,  513,  658. 

summary  inquiry  for  mitigation  or  aggravation  of,  1204. 

proof  of  facts  in  mitigation  or  aggravation  of,  1205. 

one  act  punished  by  different  provisions,  65^. 

under  foreign  law,  655. 

of  CQntempts,  657. 

none  for  omission  of  duty,  when,  662. 

attempts  to  commit  crimes,  663,  664. 

restrictions  on,  655. 

of  second  offenses.  666. 

based  on  value,  in  gold  coin,  678. 
Purchasing  by  Officer— scrip,  etc.^  71. 
Quarantine  Laws— violation  of,  376. 
Quicksilver— counterfeiting  stamps,  366. 

selling  debased,  367. 

larceny  of,  see  Statutes,  p.  715. 
Bacing— on  highways,  894. 
Bafts— bumiag  or  mjuring,  608. 
Bape — assault  with  intent  to  commit,  220. 

defined,  261. 

when  physical  ability  must  be  proved,  262. 

penetration  i3ufficient,  263. 

punishment  of,  264. 
Bailroads— engineer  neglecting  to  sound  whistle  or  bell,  cross- 
ing roads,  etc.,  390. 

intoxication  of  certain  employees  of,  391. 

placing  passenger  in  front  of  freight  cars,  392. 

violation  of  dnties  by  employees  of,  393. 

officer  overcharging,  525. 

extortion  by,  see  Statutes,  p.  739. 

unjust  discrimination  by,  see  Statutes,  p.  739. 

police  regulations,  sao  Statutes,  p.  741. 

passes  by,  see  Statutes,  p.  740. 

tariff  of  rates,  see  Statutes,  p  7^* 

trespass  upon^^*^  Statutes,  p.  742. 

intoxication  di  employees,  see  Statutes,  p.  742. 
Bailroad  Company— see  Cobpobations. 
Bailroad  Tickets— counterfeitmg,  etc.,  482. 

restoring  canceled,  483 ;  see  Statutes. 
See  Passaqe  Ticket. 
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tewi— of  lumber  mannfactiirers,  injury  to,  see  Statutes,  p.  725. 
Sttvingi  Bask— officer  of,  overdrawing  his  account,  $  108. 
Sehoou—'OompalBorY  attendance  at,  see  Statutes,  p.  721. 
Sea  Liom,  Bealft— killing,  \nthin  certain  limits,  599.  [Bepeal'd.  ] 
8eal8--defined,  7. 

forgery  of  public  and  corporate,  472. 

Seamen— enticing  to  desert,  6^. 
harboring  deserting,  645. 

Search  Warrant—maliciously  procuring,  170. 
defined,  1523. 

upon  what  grounds,  may  issue,  1524. 
upon  what  grounds,  not  to  issue,  1525. 
complainant  must  be  examined  on  oath,  1526. 
deposition,  what  to  contain,  1527. 
when  to  issue,  1528. 
form  of,  1529. 

by  whom  serred,  1530,  1531. 
when  may  be  served  at  night,  1533. 
wlthm  what  time  must  be  executed,  1534. 
officer  must  give  receipt  for  property  taken,  1535. 
suchprop^rfy,  how  disposed  of,  1536. 
return  or,  1537. 

if  grounds  of,  are  controverted,  1539. 
to  be  returned  by  magistrate  to  county  court,  1541. 

flooonfl  OffiBnse— how  punished,  after  former  conviction,  666. 
how  punished,  after  conviction  of  attempt  to  commit 
felony,  667. 

Seeority— to  Keep  the  Peace,  when  required,  706. 

effect  of  giving,  or  refusing  to  give,  707. 

person  committed  for  not  giving,  how  discharged,  708. 

must  be  filed  in  clerk's  office,  709. 

when  required,  for  assault  in  presence  of  court,  710. 

when  broken,  711. 

breach  of,  how  prosecuted,  712. 

evidence  of  breach  of,  713. 

Vi'hen  not  to  be  required,  714. 
Foa  Appeabancb  of  WrrNESSES — 

when  taken  and  required,  878,  879. 

infants  and  married  women  may  be  required  to  give,  880. 

on  refusing  to  give,  witness  to  be  committed,  881. 

witness,  when  unable  to  give,  what,  882. 
Seduction — of  women,  for  prostitution,  266. 

evidence  on  trial  for,  1108. 

of  women  under  eighteen,  see  Statutes,  p.  716. 
Senate— to  try  impeachments,  738. 

on  im^achments,  must  be  sworn,  745. 

two  thirds  of,  necessary  to  convict^  on  impeachment,  746. 
Sentence— for  life.  671,  672. 
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does  not  render  incompetent  as  witness,  or  to  convey 
property,  $675. 

defendant  mnst  be  present  for,  1193. 

to  be  brought  before  court  for,  1194. 

if  he  is  on  bail  and  does  not  appear  for,  1195. 

may  forfeit  bail  and  issue  beuch  warrant,  1195. 

arraignment  for  sentence,  1200. 

what  mar  be  shown  against,  1201. 

extent  of  punishment,  Uow  considered,  1203.    . 

suspended  only  by  order  supreme  court  or  judge,  1243. 
Sepulture)  Etc.— violatmg,  290-96.    See  Statutes. 
Service — of  articles  of  impeachment  on  defendant,  740. 

such,  how  made,  741. 

of  warrant  of  arrest,  in  another  county,  820. 

of  bench  warrant,  936,  983,  1198. 

of  notice  of  appeal,  1241. 

of  notice  of  application  for  bail,  1274. 

of  subpoena,  1328. 

of  summons  against  corporations,  1392. 

of  writ  of  habeas  corpus,  1478. 

of  coroner's  warrant,  1519. 

of  search  warrant,  1530-32. 
Setting  Aside  Indictment— when  on  motion,  995. 

objections,  when  waived,  996. 

when  heard,  997. 

effect  of  resubmission,  998. 
Sheriff— suffering  convicts  to  escape,  108. 

refusing  to  receive  or  arrest  parties  aoonsed  of  crime,  142 

duty  ot,  on  receiving  copy  of  judgment  of  imprison- 
ment, 1216. 

warrant  for  execution  of  death  sentence  to  be  delivered 
to,  1217. 

duty  of,  at  execution  of  death  sentence,  1229. 

duty  of^  after  execution  of  death  sentence,  1230.         * 

to  receive  prisoners  committed  by  U.  S.  courts,  1601. 

answerable  for  safe  keeping  of  such,  1602. 

papers  served  on,  for  prisoner,  1609. 

to  receive  all  persons  duly  committed,  1611. 

when  not  to  receive  prisoners,  1612. 

how  oomp3nsated  for  transporting  prisoners  to  state 
prison,  1586. 
Signals— removing,  erected  by  U.  S.  coast  survey,  615. 
Signal  Lights-'maslung,  removing,  or  exhibiting  false*  610. 
Signature— defined,  7. 

obtaining,  by  extortionate  means,  522, 
Sodomy— see  Gbxme  against  Katube. 
Songs—indecent,  811. 
State — defined,  7. 
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State  Friaon— escape  from,  $  105. 
attempt  to  escape  from,  106. 
nnlawnil  commnnication  with  conyict  in,  171. 
keeping  liquor  wiftiin  two  miles  of,  172. 
U.  B.  prisoners  to  be  received  at,  1581. 
disposition  of  insane  prisoners,  1582. 
fond  of,  1588. 

fonci  of,  how  disbursed,  1584. 
transporting  prisoners  to,  compensated,  how,  1586. 
contnctsfor  provisions,  etc.,  1587. 
regulation  and  government  of ,  see  Statutes,  pp.  751-7S9. 

See  OFFioEBd  of  State  Pbisok  ;  Coirvicr. 
Folsom  branch,  change  of  name,  p.  751 
directors,  terms  of  office,  and  meetings,  p.  751. 
directors,  duties  of,  p,  751. 
■    derks  and  accounts,  p.  753. 
contracts  for  provisions  and  clothing,  p.  753. 
purchase  of  lands,  p.  754 
appointments  to  omce  in,  p.  754 
removals  and  vacancies,  p.  754. 
compensation  of  officers,  pp.  754.  755. 
compensation  of  employees,  p.  759. 
money  received  or  expended,  p.  755. 
employment  of  convicts,  pp.  v55,  756. 
prisoners,  treatment  of,  p.  756. 
insane  convicts,  p.  757. 
credits  for  good  behavior,  p.  758. 
prisoners  sentenced  by  U.  u.,  p.  758. 
labor  not  let  out  by  contract,  p.  758. 
gas  and  water,  how  supplied,  p.  759. 
contracts,  no  interest  m  officers  by,  p.  759. 
reports  of,  p.  759. 
bonds,  of  omcers,  p.  759. 
buildings,  injury  to  or  destruction  of,  p.  759. 
»  jwrdons,  report  of  recommendation,  p.  759. 
Btrtntai    printeain  extenso  in  appendix:— 
adulteiy,  cohabitation  in,  p.  714. 
aliens,  licenses  to,  p.  750. 
animals,  cruelty  to,  p.  717. 
artesian  wells,  waste  of  water  from,  p.  720. 
buoys  and  beacons,  protection  of,  p.  721. 
butter,  fraud  in  sale  of,  p.  761. 
capitol,  sale  of  liquor  at,  p.  746. 
cheese,  fhiud  in  sale  of,  p.  761. 
children,  educational  rights  of,  p.  721. 

crueliy;  to,  p.  731. 

admission  to  saloons,  p.  732. 

destitute  wandering  or  mendicant,  pp.  732,  733. 
cohabitation  in  adultery,  p.  714. 
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conTicts,  costs  of  trial  of,  p.  745. 

corporation,  misrepresentation  of  officers  of,  p.  781. 

tax  on  transfer  of  stock,  p.  788. 
courts,  police  No.  2  in  San  Francisco,  p.  760. 
cruelty  to  animals,  p.  717. 

to  children,  p.  726. 
cubic  air,  p.  726. 
dead,  disinterment  of,  p.  743. 
disinterment  of  dead  bodies,  p.  743. 
election,  extortion  from  candidate,  p.  729. 

assessment  for  nomination,  p.  730. 
emigration,  refusal  to  sell  tickets,  p.  745. 
extortion,  from  candidates,  p.  729. 
fences,  tearing  down  to  pass  through  endosnres,  pp» 

715,726. 
fixe,  destruction  of  forests  by,  p.  713. 

on  departing  from  camp,  p.  725. 
fish,  catfish,  p.  747. 

maintenance  of  fish  ways,  p.  747. 

fishing  by  aliens,  p.  748. 
forests,  destruction  by  fire,  p.  718. 

intoxication  of  omcers,  p.  746. 

enclosures  leaving  open,  pp.  715,  725. 
gold  dust,  larceny  of,  p.  715. 
grand  jury,  interpreters  for,  p.  715. 
house  of  correction,  p.  736. 
hunting,  upon  enclosed  lands,  p.  725. 

injury  to  animals  of  another,  p.  725. 
laarceny,  of  personal  property  severed  from  realty,  p.  714* 

of  gold  dust,  quicksilver,  etc.,  p.  736. 
licenses,  granted  to  aliens,  p.  750. 
liquors,  sale  of  on  election  day,  p.  717. 

sale  of  at  state  capitol,  p.  74o, 
lodging  houses,  space  to  eacli  lodger,  p.  726, 
lumber,  injury  to  saws,  p.  725. 
medicine,  practice  of,  p.  735. 
mockingbirds,  destruction  of,  p.  713. 
officers,  intoxication  of,  p.  746. 
oleomar^rine,  manufacture  of,  p.  730. 
oysters,  mjury  to  beds  of,  p.  723. 
passengers,  refusal  to  sell  tickets  to,  p.  745. 
personal  property,  severed  from  ret^ty,  larceny  of,  p.  714. 
piece  clubs,  extortion  by,  p.  729. 
quicksilver,  larceny  of,  p.  715. 
railroads,  extortion  by,  p.  739 

tmiust  discrimination  by,  p.  789. 

police  regulations,  p.  741. 

jpasses  1^,  p.  740. 

PBf.'00]>B.— 70. 
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S&bomatioiL  of  Perjury— see  Perjxjrt. 
BnbpoBiia— when  must  issne,  $$  864, 1459. 

defined,  and  who  may  issue,  1326, 1564. 
expense  of  witness  out  of  the  county,  1329,  1330 
form  of,  1327. 
disohedience  to,  1331. 
Suicide — aiding  or  encouraging,  400. 
BumxDOXUh— against  corporations,  1390. 

form  of,  1391. 

seryice  of,  1392. 
Sunday— certain  amusements  prohibited  on,  299'. 

keeping  open  places  of  businfcss  on,  800. 

exceptions,  30l. 

bakers'  act,  see  Statutes,  p.  746. 
Saperintexident--of  printing  to  have  no  interest  in  contract,  99. 

penalty  for  collusion,  100. 
Suppremioxi  of  Biots,  Etc.— proceedings  in,  723-33. 
Supreme  Power — of  the  state,  how  expressed,  4467. 
SorrenderofDefendant— by  bail,  how  made,  1300. 

defendant  may  be  arrested  for  purpose  of,  1301. 

money  to  be  refimded  on,  1302. 
Suspension — of  officers,  by  court  of  impeachment,  750. 

of  capital  execution,  1220. 
Syntp — sale  of  adulterated,  see  Statutes,  p  731. 
Tax  Collector — obstructing,  in  collecting  taxes,  423. 

selling  undated  forei^  nuiners'  license,  433. 
Taxes — obstructing  officer  in  co  lecting,  428. 

false  statements  concerning,  430. 

delivering  false  receipt  for  poll  and  license,  431. 

'having  in  possession  false  receipts  for  poll  and  license,  432. 

blank  for  license,  unlawfully  having,  432. 
Teaeher— in  public  schools,  abuse  of,  654. 
Telegra]^h— lorgery  of  messages,  474. 

injury  to  line,  591. 

disclosing  contents  of  message,  619. 

altering  messages,  620. 

opening  sealed  message,  621. 

neglect  or  postponement  of  regular  order  of  messages,  638. 

operator  or  agent  using  information  from  messages,  639. 

clandestinely  learning  contents  of  message,  640. 

bribing  operator,  641. 

oper&tor  mtoxicated,  391. 

arrest  by,  860. 

certified  copy  of  warrant  serve  by,  851 
■  Testify— embraces  every  mode  of  orl  statement,  7. 
^  Testimony— see  Witness. 
Theaters— employing  women  to  sell  Iquor  at,  303. 

where  liquor  sold,  performance  prohibited  on  Sunday,299. 
Threatened  Offonse— inlormation  of  701. 
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Threatened  OfBnuie— Continued. 

examination  of  complainant  and  witnesses,  $  7G2. 

when  commission  of;  feared,  warrant  of  arrest  to  issiie,703. 

person  complained  of,  when  to  be  discharged,  705. 

security  to  Keep  the  peace,  when  required,  706. 
Thxeateping  Letters— sending,  to  officers,  650. 

sending,  with  intent  to  commit  extortion,  523. 
Threats— using,  with  intent  to  extort  money,  etc.,  523,  52^ 

what  may  constitute  extortion,  519. 

act  committed  nnder,  26. 
See  DuBESS. 
Timber— catting  or  destroying,  602. 
Time — of  committing  oftense  need  not  be  stated  in  indictment, 

955. 
Title— of  volume,  1. 
Toll  Bridges— see  Bbidges. 
Toll  Gates— inlury  to,  589. 

Tolls— unlawfully  collecting  certain,  in  San  Francisco,  642. 
Tombe— defacing  in  cemeteries,  296. 
Tools— haying  burglarious,  466. 

having  counterfeiting,  480. 

with  intent  to  assault,  467. 
Trade  Marke— counterfeiting,  850. 

selling  goods  which  bear  counterfeited,  851. 

definition  of,  353. 

definition  of  "  counterfeited,"  352. 

refilling  casks,  etc.,  bearing,  854. 
Transmission — of  indictments  from  county  to  district  courts, 
1028. 

of  indictment  against  countv  jud^,  1029. 

of  indictments  to  municipal  crimmal  court,  1090. 

of  papers,  on  removal  of  action,  1088. 
Treason— in  what,  consists,  87. 

who  only  can  commit,  87. 

punishment  of,  87. 

misprision  of  88. 

petit,  abolished,  191. 

jurisdiction  of  indictment  for,  in  certain  case,  788. 

evidence  on  trial  for,  1103. 

Sower  of  governor  on  conviction  for,  1418. 
uty  of  legislature  on  conviction  for,  1418. 
Treasurer— state,  violating  laws  relative  to  state  board  of  ex- 
aminers, 441. 
state  or  county  violating  revenue  law,  424. 
Trespass— certain,  misdemeanors,  602. 
Trial— defendant  entitled  to  speedy  and  public,  686. 
mods  of,  1041. 

when  presence  of  defendant  necessary  on,  1043, 1034. 
defendant  entitled  to  two  days  to  prepare  for,  1049. 
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Tnal—Gontinued,  . 

postponement  of,  $$  1052, 1433. 
order  of,  1093. 

when  order  of,  may  be  departed  from,  1094. 
number  of  counsel  who  may  argue  on,  10d5. 
separate,  1098. 
nues  of  evidence  on,  1102. 
rules  of  evidence  on  trial  for  treason,  1103.  . 
mles  of  evidence  on  trial  for  conspiracy,  1104. 
if  district  attorney  fails  to  attend,  1130. 
in  justice's  court,  how  conducted,  1438. 
must  be  under  indictment,  888. 
of  officers  by  accusation,  889. 
where  found,  890. 
impeachments,  where,  738. 
jury  may  separate  during,  1121. 
,  See  Impeachment  ;  Offioebs,  Bemoyaii  of. 

Tners — of  challenges,  how  appointed,  1079. 

oath  of,  1080.    [Bepealed.] 
TroopB — ^to  be  ordered  out  to  suppress  riots,  725. 
who  officers  may  order  out,  728. 
commanding  officer  of,  729. 
to  obey  whose  orders,  730. 
conduct  of,  731. 
Trout— protection  of,  act  continued  in  force,  23. 
taking  or  catching  at  certain  times,  631. 
who  tekes  other  than  by  hook  in  certain  counties,  682. 
who  takes  by  nets,  etc.,  in  certain  counties,  6S^. 
XFxnpire — See  Abbitbatob. 
XTnaerta]dng--action  on,  712. 

^ee  Secubtty. 
United  States— laws  of,  when  resisted,  etc.,  731. 

marshal  may  call  for  the  national  guard,  731. 
TJnivergity— liquor  within  one  mile  of,  172. 
Unlawful  Assembly— defined,  407. 
punishment  of,  408. 

remaining  at,  after  warning  to  disperse,  409. 
magistrate  refusing  or  neglecting  to  disperse,  410. 
SeeBior;  Bout. 
Usury — ^bv  pawnbrokers,  340. 
Va^ants— who  are,  and  punishment  of,  647. 
Variance— all  facts  may  be  proved,  1020. 
acquittal  on  ground  of,  1021. 
in  mdictment  and  proof,  1021. 
Venue— application  for  cnange  of,  1034, 1035. 
order  for  change  of,  1036. 
when  granted,  1431. 

when  granted,  papers  to  be  transmitted,  1432. 
proceedings  on  change  of,  14^. 
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Terdiet — making  promise  to  give  a  certain,.  $  96. 
of  triers  of  challenge,  1085. 
when  jury  has  been  didcbarged  without  rendering,  1143, 

retom  of  jury,  1147. 

appearance  or  defendant  at  rendering  of,  1148. 

manner  of  taking,  1149, 1441. 

may  be  general  or  special,  1150. 

general,  1151. 

special,  1152. 

special,  how  rendered,  1153. 

form  of  special,  1154. 

judgment  on  special,  1155. 

when  special  defective,  1156. 

JTUj  to  find  degree  of  crime,  1157. 

to  nnd  previous  conviction,  1158. 

of  lesser  offense,  or  attempt,  1159. 

as  to  some  defendants,  1160, 1442. 

when  court  may  direct  reconsideration  of,  1161. 

when  judgment  may  be  given  on  informal,  1162. 

polling  the  jury,  1163. 

recordmg,  1164.  , 

of  acquittal,  defendant  to  be  discharged  on,  1165. 

proceedings  on  general  or  special,  1166. 

of  jury,  on  question  of  insanity,  1370, 1167. 
VftMelt— denned,  7. 

captain  or  other  officer  willfully  destroying,  539. 

other  persons  willfully  destroymg,  540. 

fraudulently  fitting  out,  541. 

setting  adrift,  608. 

mooring  to  buoys,  614. 

jurisdiction  of  offenses  committed  on,  783. 

mismanagement  of  steamboats,  848,  349. 
View  of  Premises — ^when  and  how  conducted,  1120. 
Wages — retaining  portion  of,  due  laborers  or  depati£8,  see 

Statutes,  p.  715. 
Warden — of  prison,  to  deliver  reoeint  for  prisoner,  1216. 

^96  Offices  of  Stats  IPbison. 
Warehouse  Beceipt— issuing  fictitious,  578. 

must  be  canceled  on  redelivery  of  property,  582. 
See  Statutes,  p.  736. 
Warrant,  Goroner's — ^when  to  issue,  1517. 

form  of,  1518. 

service  of,  1519. 
Warrant  of  Arrest — must  issue,  when  commission  of  offense 
feared,  703. 

must  issue,  when  offense  has  been  committed,  812. 

form  of,  814,  1427. 

must  specify  what,  815. 
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to  whom  directed,  $$  816-19. 

when  and  how  executed  in  another  comity,  819. 

indorsement  on,  for  service  in  another  county,  etc.,  820. 

if  for  felony,  defendant  to  be  taken  before  magistrate 
issuing,  821. 

if  bail  is  allowed,  it  must  be  certified  on,  823. 

when  magistrate  who  issued  cannot  act,  824. 

must  state  what,  when  offense  triable  elsewhere,  827. 

duty  of  officer  executing,  828. 

arrest  made  with,  842, 848,  849. 

when  must  issue  on  complaint,  1427. 

for  fugitives  from  justice,  1649. 
Warrant,  Search— see  Search  Wabbant. 
Water— stealing  or  obstructing,  499,  592. 

drawing,  after  works  have  been  closed,  625. 

commissioners  act  continued  in  force,  23. 

injury  to  canal,  efjo. ,  607. 

waste  of,  from  artesian  wells,  see  StatuteSi  p.  728. 
Water  Pipes— injuring  or  obstructing,  624. 
Ways,  Private— injurmg,  688. 
Weapon,  Deadly— see  Deadlt  Weapon. 
Weight— falsely  increasing,  etc.,  in  mckages,  381. 

in  sales  by  the  ton  or  pound,  555. 
See  False  Wsiohts. 
Will— includes  codicils,  7. 

forgery  of,  470. 
Willfully— defined,  7. 

Witneis— testimony  of,  may  be  read  against  him  on  prosecu- 
tion for  perjury,  14. 

refusing  to  attend  and  testify  before  legislative- commit- 
tee, 87. 

incompetency  of,  no  defense  in  prosecution  for  perjury, 

when  need  not  know  hie  testimony  is  material,  123. 
stating  that  which  he  does  not  know  to  be  true,  125. 
deceivmg,  136. 
bribinjg,  137. 

receiving  or  offering  to  take  bribes,  138. 
refusing  to  be  sworn  or  testify  in  court,  166. 
to  a  duel,  privilege  of,  232. 

to  gambling,  refusing  or  neglecting  to  attend  trial,  333. 
suspension  of  civil  rights  does  not  bar  convict  from  be- 
ing, 675. 
deposition  of,  to  threatened  offense,  must  be  taken,  702. 
deposition  of,  to  committed  offense,  must  be  taken,  811. 
deposition  of,  to  be  read  to  defendant  on  examination,  864. 
examination  of  defendant's,  866. 
exclusion  and  separation  of,  867. 
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•OonHnued. 

testimony,  how  taken  and  authenticated,  ^  869. 

undertaking  of,  to  appear,  when  and  how  taken,  878. 

Becnrity  for  the  appearance  of,  when  required,  879. 

certain,  may  be  required  to  give  security,  880. 

on  refusal  to  give  security,  may  be  committed,  881. 

unable  to  giye  security,  may  be  conditionally  examined, 
882. 

foreman  of  grand  jury  may  administer  oath  to,  918. 

names  of,  to  be  inserted  at  foot  of  indictment,  943. 

discharging^  one  of  several  defendants  for,  1099,  1100. 

effect  of  doing  so,  1101. 

Juror,  when  used  as  a,  1120. 

who  are  competent,  IdSL. 

when  husband  and  wife  are  incompetent,  1322. 

a  defendant,  1823. 

compelling  attendance  of,  1326, 1330. 

payment  of  expenses  of,  in  certain  case,  1329. 

disobeying  subpcBua,  1331. 

on  fjGdlmg  to  appear,  undertaking  forfeited,  1332. 

lemoval  of,  imprisoned,  1333.    . 

deposition  of,  imprisoned,  1346. 

to  he  examined  conditionally,  1335. 

in  trial  for  lobbying  must  testify,  89. 

See  Examination,  CoNDinoNAi<;  Examination  on 
Commission. 
Wood!— setting  on  fire,  see  SrATUTES,  384. 
Words — construction  of  words  used  in  an  indictment,  957. 

construction  of  words  used  in  this  code,  7. 
Worki  of  Art  and  Literature— injuring  or  destroying,  622, 623. 
Wrecked  Property— defacing  marks  on,  355. 

detaining,  after  salvage  |>aid,  544. 

unlawfmly  takinsr  or  having  in  possession,  545. 
Writ— what  eignifieB,  7. 
Writinff-^includeB  "printing,"  7. 
Tear-^efined.  7. 
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